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Preface 


The Advance Code Service has been approved by the Tennessee Code 
Commission as part of the Tennessee Code Annotated annual upkeep service 
and is an official part of the Code. Advance Code Service pamphlets keep your 
Tennessee Code Annotated set as up-to-date as possible by providing notes to 
cases, Attorney General opinions and law reviews, as well as other pertinent 
information, three times a year in the interim between shipment of Code 
supplements. Each pamphlet is cumulative, so you can recycle a pamphlet 
when you receive its replacement. 

Material in the Advance Code Service follows the arrangement of Tennessee 
Code Annotated and should be used in conjunction with the Code and its 2021 
Supplements. 

This pamphlet also contains material supplementing the Tennessee Court 
Rules Annotated and should be used in conjunction with the 2021 edition and 
its supplement. This pamphlet includes rules amendments received through 
February 18, 2022. 

This publication contains annotations reflecting decisions or articles posted 
to Lexis Advance through February 10, 2022. 
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Supreme Court Reporter 

Federal Reporter, 4th Series 

Federal Supplement, 2d Series 

Bankruptcy Reporter 

Opinions of the Attorney General 

Tennessee Bar Journal 

University of Memphis Law Review 

Vanderbilt Law Review 

Workers’ Compensation Appeals Board Decisions 


Suggestions, comments, or questions about the Tennessee Code Annotated 
are always welcome. You may call us toll free at (800) 833-9844, email us at 
customer.support@lexisnexis.com or write Tennessee Editor, LexisNexis, 9443 
Springboro Pike, Miamisburg, OH 45342. 

Visit our internet home page at www.lexisnexis.com for an online 
bookstore, technical support, customer service, and other company 
information. 
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CONSTITUTION OF THE UNITED STATES 


1787 


ARTICLE 6 
[MISCELLANEOUS PROVISIONS] : 


Attorney General Opinions. Under Ten- 
nessee state law, the Tennessee State Veterans’ 
Homes (TSVH) may not admit veterans who 
received a general discharge under honorable 
conditions. Under Tennessee law, TSVH shall 
“provide support and care for honorably dis- 
charged veterans who served in the United 
States armed forces.” An “honorable discharge” 
from the United States armed forces is separate 


and distinct from “a general discharge under 
honorable conditions.” Furthermore, Tennessee 
law is not preempted by federal law, which 
would allow such admissions at TSVH, because 
federal law contemplates that each State will 
establish eligibility and admission criteria for 
its state veterans’ homes. OAG 20-13, 2020 
Tenn. AG LEXIS 35 (6/12/2020). 


AMENDMENTS 


IN ADDITION TO, AND AMENDMENT OF, THE 
CONSTITUTION OF THE UNITED STATES 
OF AMERICA, PROPOSED BY CONGRESS, 

AND RATIFIED BY THE LEGISLATURES 
OF THE SEVERAL STATES PURSUANT 
TO THE FIFTH ARTICLE OF THE 
ORIGINAL CONSTITUTION 


AMENDMENT 1 


[Religious and political freedom. ] 


Attorney General Opinions. As a general 
proposition, a governmental mandate that re- 
quires the general population to wear face 
coverings in public due to the health emergency 
caused by COVID-19 would be constitutionally 
defensible. The constitutionality of any particu- 
lar governmental mandate, though, would de- 
pend on its specific terms and the underlying 
authority of the governmental entity issuing it. 
OAG 20-14, 2020 Tenn. AG LEXIS 36 
(7/24/2020). 

For more than a century, the United States 
Supreme Court has recognized that a commu- 
nity has the right to protect itself against an 
epidemic of disease which threatens the safety 
of its members. Moreover, during an epidemic, 
the traditional tiers of judicial scrutiny do not 
apply. In these narrow circumstances, courts 
are to overturn only those orders that (1) have 


no real or substantial relation to protecting 
public health or (2) are beyond all question, a 
plain, palpable invasion of rights secured by 
the fundamental law. A governmental mandate 
that requires the general population to wear 
face coverings in public due to the health emer- 
gency caused by COVID-19 satisfies this two- 
prong Jacobson test. First, a governmental 
mandate to wear face coverings in public has a 
real or substantial relation to the COVID-19 
health crisis. Second, a governmental mandate 
to wear face coverings in public does not 
amount to a plain, palpable invasion of rights 
secured by the fundamental law. Even if tradi- 
tional constitutional scrutiny applied, the gov- 
ernmental mandate would not impermissibly 
infringe on a person’s constitutional right to 
liberty or freedom of speech. OAG 20-14, 2020 
Tenn. AG LEXIS 36 (7/24/2020). 


Amend. 6 
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AMENDMENT 6 


[Rights of the accused. |] 


NOTES TO DECISIONS 


ANALYSIS 
74. Counsel. 
79. —Waiver. 
82. —Effective Assistance. 
90. — —Effective Assistance Not Denied. 


74. Counsel. 


79. —Waiver. 

Trial court failed to conduct a sufficient in- 
quiry to support a finding that defendant val- 
idly waived the right to counsel where, inter 
alia, it did not inquire into the circumstances of 
defendant’s study of law, ascertain his educa- 
tional background, inform him of the nature of 
the charges against him beyond reading the 
indictment, address any of the potential de- 
fenses or lesser included offenses, discuss any 
potential punishments, or tell defendant, a 
Range III offender, that he faced a prison term 
of at least 10 years should he be convicted at 
trial. State v. Prince, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 549 (Tenn. Crim. App. Dec. 
2, 2021): 


82. —Effective Assistance. 

Petitioner failed to establish ineffective assis- 
tance of appellate counsel where the decision 
not to appeal the admission of a priest’s trial 
testimony was reasonable given that petitioner 
had not challenged the testimony of a deacon 


that was consistent with the priest’s testimony, 
and whether the priest’s testimony regarding a 
suspension letter had been waived. Casey v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 483 (Tenn. Crim. App. Oct. 13, 2021). 

Petitioner failed to show that trial counsel 
was ineffective where he failed to identify what 
further action counsel could have taken to 
challenge the admissibility of a prior convic- 
tion, the overwhelming evidence as to petition- 
er’s authority belied the need for a special jury 
instruction defining such, and he failed to show 
that the failure to object to the State question- 
ing the victim on redirect examination was a 
deficiency or prejudicial. Casey v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 483 
(Tenn. Crim. App. Oct. 138, 2021). 


90. ——Effective Assistance Not Denied. 

Petitioner failed to show either that trial 
counsel’s representation was deficient or that 
he was prejudiced by trial counsel’s strategy 
with regard to petitioner’s complaint that trial 
counsel was ineffective for failing to properly 
communicate or implement a trial strategy, as 
trial counsel recalled talking with petitioner 
about the importance of mitigating the dam- 
ages of how the case was going by addressing 
lesser included offenses in the closing argu- 
ment. Jones v. State, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 6 (Tenn. Crim. App. Jan. 11, 
2022). 


AMENDMENT 14 


§ 1. [Citizenship — Due process of law — Equal protection.] 


Attorney General Opinions. As a general 
proposition, a governmental mandate that re- 
quires the general population to wear face 
coverings in public due to the health emergency 
caused by COVID-19 would be constitutionally 
defensible. The constitutionality of any particu- 
lar governmental mandate, though, would de- 
pend on its specific terms and the underlying 
authority of the governmental entity issuing it. 
OAG 20-14, 2020 Tenn. AG LEXIS 36 
(7/24/2020). 

For more than a century, the United States 
Supreme Court has recognized that a commu- 
nity has the right to protect itself against an 
epidemic of disease which threatens the safety 
of its members. Moreover, during an epidemic, 
the traditional tiers of judicial scrutiny do not 


apply. In these narrow circumstances, courts 
are to overturn only those orders that (1) have 
no real or substantial relation to protecting 
public health or (2) are beyond all question, a 
plain, palpable invasion of rights secured by 
the fundamental law. A governmental mandate 
that requires the general population to wear 
face coverings in public due to the health emer- 
gency caused by COVID-19 satisfies this two- 
prong Jacobson test. First, a governmental 
mandate to wear face coverings in public has a 
real or substantial relation to the COVID-19 
health crisis. Second, a governmental mandate 
to wear face coverings in public does not 
amount to a plain, palpable invasion of rights 
secured by the fundamental law. Even if tradi- 
tional constitutional scrutiny applied, the gov- 
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ernmental mandate would not impermissibly liberty or freedom of speech. OAG 20-14, 2020 
infringe on a person’s constitutional right to Tenn. AG LEXIS 36 (7/24/2020). 


CONSTITUTION OF THE STATE OF 
TENNESSEE 


[ADOPTED IN CONVENTION AT NASHVILLE, FEBRUARY 23, 1870. 
PROCLAIMED AND IN EFFECT, MAY 5, 1870, 
AS AMENDED.] 


ARTICLE I 
DECLARATION OF RIGHTS 


Sec. 7. Unreasonable searches and seizures — General warrants. 


NOTES TO DECISIONS 


ANALYSIS 


5. Warrants. 

11. —Affidavits. 

18. Search and Seizure. 
22. —Probable Cause. 
25. —Automobiles. 

. ——Dog sniff. 

27. —Blood Samples. 

29. —Investigative Stops. 


5. Warrants. 

Court did not err by granting defendant’s 
motion to suppress evidence because defen- 
dant’s consent to the search came only after, 
and as a direct result of, the officer’s threat to 
call in additional law enforcement to hold de- 
fendant in his home “for a couple of hours” 
while the officer sought a search warrant, and 
the officer did not have probable cause when he 
threatened to seize the scene and obtain a 
warrant; defendant’s telling the officer that he 
possessed images of nude children did not es- 
tablish probable cause. State v. Cohen, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 356 
(Tenn. Crim. App. July 29, 2021). 

Court did not err in denying defendant’s 
motion to suppress on the basis that he was not 
served with a copy of the warrant for the search 
of his cellular telephones because the officer’s 
testimony, which was accredited by the trial 
court, demonstrated that defendant had actual 
knowledge of the search of the cellular tele- 
phones, and he failed to show that he was 
prejudiced by the alleged deficiency. State v. 
Turchin, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 560 (Tenn. Crim. App. Dec. 9, 2021). 


11. —Affidavits. 

Trial court properly found that the search 
warrant did not contain any misleading infor- 
mation because the detective’s references in the 


affidavit to information gleaned by “officers,” 
“they,” and “her sister” created a reasonable 
inference that the information was not ob- 
tained by the detective directly and a witness 
was listed on the warrant. State v. Edwards, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 281 
(Tenn. Crim. App. June 22, 2021). 


18. Search and Seizure. 


22. —Probable Cause. 

There was a substantial basis for finding 
probable cause because evidence of the victim’s 
communication with defendant’s phone num- 
ber immediately before the murder established 
a nexus between those communications and the 
murder, and any error in admitting defendant’s 
cell phone records at trial was harmless be- 
cause even without the phone records, the proof 
at trial of defendant’s guilt was overwhelming. 
State v. Hoskins, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 315 (Tenn. Crim. App. July 
15, 2021). 


25. —Automobiles. 

Trial court did not err by denying defendant’s 
motion to suppress because at the time of the 
traffic stop, in addition to the outstanding war- 
rant for the coconspirator who was driving the 
vehicle defendant was a passenger in, they had 
information from a confidential informant that 
defendant was involved in the HVAC thefts and 
they saw evidence of HVAC parts at defen- 
dant’s house just prior to the stop. Once at the 
police station, defendant was advised of his 
rights, waived those rights by signing a Mi- 
randa waiver, and spoke to police even though 
he was informed he was under arrest. State v. 
Lynch, — S.W.38d —, 2021 Tenn. Crim. App. 
LEXIS 326 (Tenn. Crim. App. July 20, 2021). 

Trial court did not err by denying defendant’s 
motion to suppress because at the time of the 
traffic stop, in addition to the outstanding war- 
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rant for the coconspirator who was driving the 
vehicle defendant was a passenger in, they had 
information from a confidential informant that 
defendant was involved in the HVAC thefts and 
they saw evidence of HVAC parts at defen- 
dant’s house just prior to the stop. Once at the 
police station, defendant was advised of his 
rights, waived those rights by signing a Mi- 
randa waiver, and spoke to police even though 
he was informed he was under arrest. State v. 
Lynch, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 326 (Tenn. Crim. App. July 20, 2021). — 

Trial court did not err by denying defendant’s 
motion to suppress because at the time of the 
traffic stop, in addition to the outstanding war- 
rant for the coconspirator who was driving the 
vehicle defendant was a passenger in, they had 
information from a confidential informant that 
defendant was involved in the HVAC thefts and 
they saw evidence of HVAC parts at defen- 
dant’s house just prior to the stop. Once at the 
police station, defendant was advised of his 
rights, waived those rights by signing a Mi- 
randa waiver, and spoke to police even though 
he was informed he was under arrest. State v. 
Lynch, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 326 (Tenn. Crim. App. July 20, 2021). 

Because no eligible driver was available to 
take possession of the car when the officer 
decided to impound the vehicle and have it 
towed from the scene, the impounding of the 
vehicle was appropriate. Defendant’s vehicle 
was stopped in the middle of the road and no 
one arrived until after the vehicle had been 
impounded and the search of the vehicle had 
begun. State v. Holmes, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 1 (Tenn. Crim. App. 
Jan. 4, 2022). 


Tenn. Const., Art. I, § 8 


25.5 ——Dog sniff. 

Officer did not detain defendant any longer 
than necessary to conduct the stop, which con- 
cluded once defendant received the warning, at 
which time the K-9 officer circled the vehicle 
and the request to search defendant’s vehicle 
was appropriate because the dog indicated that 
there were illegal drugs inside the vehicle. 
State v. Forest, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 222 (Tenn. Crim. App. May 18, 
2021). 


27. —Blood Samples. 

Trial court did not err in granting appellee’s 
motion to suppress appellee’s blood test results 
because the State failed to meet its burden of 
proving that appellee’s consent was voluntary 
as appellee’s speech was quiet and very slurred, 
his pupils were constricted, he was unable to 
perform the HGN test because he could not 
keep his eyes open, and the trooper thought he 
was impaired. State v. Baumgartner, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 551 (Tenn. 
Crim. App. Dec. 6, 2021). 


29. —Investigative Stops. 

Lieutenant did not have reasonable suspicion 
to conduct an investigatory stop of defendant 
simply because he was standing in a private 
parking lot for a few seconds before approach- 
ing the apartment complex, and therefore the 
trial court erred by denying defendant’s motion 
to suppress evidence of the firearm he was 
carrying. Without the firearm, there was no 
evidence that defendant committed unlawful 
possession of a firearm and his conviction was 
reversed. State v. Brown, — S.W.3d —, 2021 
Tenn, Crim. App. LEXIS 168 (Tenn. Crim. App. 
Apr. 27, 2021). 


Sec. 8. No man to be disturbed but by law. 


Compiler’s Notes. This Attorney General 
opinion is being set out in the Advance Code 
Service to correct the citation carried in the 
2021 supplement. 

Attorney General Opinions. HB 2919/SB 
2925, 111th Tenn. Gen. Assem. (2020) is in- 
tended to exempt the city of Athens from the 
operation of T.C.A. § 67-4-1425(a) by means of 
a narrow population bracket. This bill raises 
constitutional issues. Both article I, section 8 
and article XI, section 8 of the Tennessee Con- 


stitution require that a population bracket de- 
signed to exempt a particular county or munici- 
pality from a tax law be supported by some 
rational basis related directly to the size of the 
bracketed population. Because there does not 
appear to be such a rational basis for creating a 
narrow population-bracket exception from 
T.C.A. § 67-4-1425 for the city of Athens, the 
proposed legislation raises significant constitu- 
tional concerns. OAG 20-12, 2020 Tenn. AG 
LEXIS 25 (6/12/2020). 


NOTES TO DECISIONS 


ANALYSIS 


29. Law of the Land — Due Process. 
41. —Criminal Law and Procedure. 

46. —-Competency to Stand Trial. 
52. Fair Trial. 


29. Law of the Land — Due Process. 


41. —Criminal Law and Procedure. 
Defendant did not lack due process to adju- 

dicate his claims because much of the post- 

judgment evidence, such as a report regarding 


Tenn. Const., Art. I, § 9 


defendant’s confession, tire tracks, and shoe 
prints had already been discussed and rejected 
in prior opinions; therefore, the estate failed to 
establish any procedural due process violation 
by the implementation of the DNA Act’s proce- 
dures relative to defendant. Estate of Alley v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 201 (Tenn. Crim. App. May 7, 2021). 


46. ——Competency to Stand Trial. 

Defendant failed to establish by a preponder- 
ance of the evidence that he was incompetent to 
stand trial or to act as a witness in his own 
defense because when given the opportunity by 
the trial court to explain the nature of his 
“health problem” defendant did not tell the trial 
court that he had been injured at work before 
coming to court; additionally, defense counsel 
assured the trial court that defendant was 
“physically and mentally” competent to testify. 
State v. Dawson, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 4 (Tenn. Crim. App. Jan. 10, 
2022). 


52. Fair Trial. 
Trial court properly denied defendants’ mo- 
tion to dismiss the indictment because the 


TENNESSEE CODE 6 


State explained that it had no record of having 
co-defendant’s cell phone; even so, during dis- 
covery, defendants were provided with a por- 
tion of co-defendant’s cell phone records from 
September 24 to September 27, 2015, including 
location information and duration of calls, as 
well as information about text messages to and 
from the phone; and defendants could have 
obtained more records from co-defendant’s cell 
phone by issuing a subpoena to the cell phone 
carrier. Tenn. v. Thomas, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 507 (Tenn. Crim. App. 
Oct. 28, 2021). 

Trial court properly denied defendants’ mo- 
tion to dismiss the indictment because the 
State’s failure to preserve the photographic 
lineups appeared to be due to simple negli- 
gence; the jury was presented with testimony 
that the first witness was unable to identify 
anyone from photographic lineups A and B, 
although the first defendant’s photograph was 
included in lineup A; and the sufficiency of the 
convicting evidence was unrelated to any iden- 
tification made by the first witness, the second 
witness, or the photographic lineups. Tenn. v. 
Thomas, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 507 (Tenn. Crim. App. Oct. 28, 2021). 


Sec. 9. Right of the accused in criminal prosecutions. 


NOTES TO DECISIONS 


ANALYSIS 


yt Due Process. 

2.5. Voluntariness of Confessions. 
9. Right to Counsel. 

10. —When Attaches. 

13. —Competency of Counsel. 


14. ——Post-conviction Review. 

15. ——Effective Assistance Not Denied. 

20. —Waiver. 

29. Right to Demand Nature and Cause of 
Accusation. 

31. —What Indictment or Presentment Must 
Contain. 

40. Right to Meet Witnesses Face to Face. 

41. —Non-testimonial Statement. 


65. Right to Speedy Trial. 
70. Trial by Impartial Jury. 
90. —Grounds for New Trial. 


91. ——Disqualification of Juror. 

96. —Appellate Review. 

100. Venue. 

102. —Change of Venue. 

105. Right Against Self-Incrimination. 

106. —Extent of Right. 

107. —Confessions. 

108. ——Right to Counsel During Question- 
ing. 

111. —W—WMiranda. 

113. —Sobriety Tests. 

117. —Waiver. 


119.5.—Prosecutor’s Comments. 


2. Due Process. 

Trial court’s comment to defendant that he 
had to testify if he wanted to jury to be charged 
on self-defense did not infringe on his right to 
not to testify but provided a reason for its 
decision not give a self-defense instruction. 
State v. Johnson, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 172 (Tenn. Crim. App. Apr. 
CAPO AAV AG 

Because defendant’s behavior and perfor- 
mance during field sobriety tests - even if 
contradictory to a police officer’s testimony - 
had no bearing on the concentration of alcohol 
in his blood, video of the encounter would be 
wholly immaterial to defendant’s conviction of 
DUI. Consequently, the trial court did not err 
by denying defendant’s motion to dismiss for a 
Ferguson violation. State v. Martin, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 256 (Tenn. 
Crim. App. June 10, 2021). 

Prosecution did impermissibly commented 
on defendant’s right not to testify during the 
State’s closing argument because the State 
highlighted the evidence presented during 
trial, which was sufficient for a jury to infer 
intent, and explained that it did not intend to 
imply that defendant was required to present 
any proof, and the trial court issued a curative 
instruction regarding defendant’s right not to 
testify; thus, plain error relief was not neces- 


7 ADVANCE CODE SERVICE 


sary to do substantial justice. State v. Reed, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 505 
(Tenn. Crim. App. Oct. 27, 2021). 


2.5 Voluntariness of Confessions. 

Because defendant was questioned about the 
present offenses after being arrested for other 
crimes, a Sixth Amendment right to counsel 
relative to the July 21, 2013 offenses was not 
triggered. Because defendant was advised of 
and waived his Miranda rights, satisfying his 
Fifth Amendment rights, the trial court did not 
err by denying his motion to suppress his 
pretrial statements. State v. Shelton, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 494 (Tenn. 
Crim. App. Oct. 19, 2021). 


9. Right to Counsel. 


10. —When Attaches. 

Defendant failed to prove that post-convic- 
tion counsel provided ineffective assistance by 
failing to present witnesses in connection with 
allegations raised in defendant’s pro se petition 
because, although defendant enjoyed a statu- 
tory right to counsel post-conviction, defendant 
did not have a constitutional right to the effec- 
tive assistance of counsel post-conviction. De- 
fendant was afforded the opportunity to be 
heard at a meaningful hearing, while post- 
conviction counsel adequately investigated de- 
fendant’s case. Perry v. State, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 416 (Tenn. Crim. 
App. Sept. 8, 2021). 


13. —Competency of Counsel. 

Counsel was not ineffective because counsel 
did not object to the juror’s request to see 
petitioner walk around the courtroom because 
he thought that meant the jury was focused on 
the issue of identification that he had raised at 
trial, and counsel thought that the juror’s re- 
quest would weigh favorably for petitioner. 
Jackson v. State, — S.W3d —, 2021 Tenn. 
Crim. App. LEXIS 219 (Tenn. Crim. App. May 
17, 2021). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective because he discussed a handwriting 
expert with defendant; and, absent a handwrit- 
ing expert’s testimony at the post-conviction 
hearing, the potential prejudice resulting from 
the lack of that testimony at trial could not be 
ascertained. Combs v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 264 (Tenn. Crim. App. 
June 14, 2021). 

In an action for murder and reckless endan- 
germent, petitioner’s claim of ineffective assis- 
tance was properly denied, as counsel’s strat- 
egy for attacking the DNA evidence was 
reasonable based upon her investigation, as 
counsel obtained funding for a forensic expert, 
viewed and photographed the DNA evidence, 
visited the scene, and employed an investiga- 
tor. Strickland v. State, — S.W.3d —, 2021 


Tenn. Const., Art. I, § 9 


Tenn. Crim. App. LEXIS 361 (Tenn. Crim. App. 
Aug. 3, 2021). 

Trial counsel was not ineffective in failing to 
interview and secure the testimony of a wit- 
ness, as counsel did not know who the witness 
was or how he would aid petitioner’s case, and 
petitioner did not present the witness as the 
post-conviction hearing; petitioner was not en- 
titled to post-conviction relief. Demling v. State, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 366 
(Tenn. Crim. App. Aug. 4, 2021). 

Petitioner failed to establish deficient perfor- 
mance of trial counsel in failing to file certain 
motions or prejudice arising therefrom, and 
thus petitioner was not entitled to post-convic- 
tion relief; counsel testified that he did not file 
certain motions because they were without 
merit and that he made efforts to locate a 
claimed witness but was unsuccessful. The mo- 
tions would not have changed the outcome of 
petitioner’s case. Demling v. State, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 366 (Tenn. 
Crim. App. Aug. 4, 2021). 

Counsel was not ineffective in failing to file a 
motion to dismiss based upon the 16-month 
delay between the date of the arrest and the 
trial and petitioner’s speedy trial rights were 
not violated; counsel did not attribute the delay 
as an intentional effort by the State to gain a 
tactical advantage over the defense and peti- 
tioner specifically requested his case to be 
handled slowly because he was dealing with 
other matters and on bond. Demling v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 366 
(Tenn. Crim. App. Aug. 4, 2021). 

Counsel was not ineffective in failing to file a 
Brady or Ferguson motion concerning the al- 
leged destruction of a dash cam recording of the 
traffic stop; there was no proof that the destruc- 
tion of the video was done in bad faith, it 
appeared to be unintentional, the State’s case 
did not hinge upon the video, and the issue was 
hotly litigated and counsel attempted to plant 
seeds of doubt and distrust in the minds of the 
jury. Petitioner was not entitled to post-convic- 
tion relief. Demling v. State, —S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 366 (Tenn. Crim. App. 
Aug. 4, 2021). 

Defendant failed to prove ineffective assis- 
tance of trial counsel by counsel failing to 
advise defendant of a statutory right of at least 
14 days to prepare for trial, failing to file a 
motion to continue the trial, failing to file a 
motion to suppress the victim’s in-court identi- 
fication of defendant, failing to file a motion or 
object at trial to the loss or destruction of a 
surveillance camera recording, and failing to 
challenge defendant’s second trial following a 
mistrial as being violative of double jeopardy. 
Johnson v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 410 (Tenn. Crim. App. Sept. 
3, 2021). 

Defendant failed to prove that trial counsel 
provided ineffective assistance by failing to 
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object when, during the trial court’s prelimi- 
nary instructions, the court provided the jurors 
with a document, which was a verbatim recita- 
tion of each of the counts of the indictment, and 
when the State of Tennessee asked the victims 
leading questions during direct examination. 
Defendant’s actions constituted trial strategy 
and defendant failed to show prejudice. Perry v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 416 (Tenn. Crim. App. Sept. 8, 2021). 

Trial court did not err by denying a petition 
for post-conviction relief challenging defen- 
dant’s conviction for two counts of rape, be- 
cause he failed to prove that he received inef- 
fective assistance of counsel due to counsel’s 
failure to properly explain the elements of two 
additional counts of rape in a superseding in- 
dictment. Trial counsel and defendant dis- 
cussed how the two new charges were foresee- 
able and that the defense of consent would 
remain the same for the two new rape charges; 
the record supported the post-conviction court’s 
finding that trial counsel had met with defen- 
dant, was prepared for trial, and made a rea- 
sonable decision regarding trial strategy with 
defendant’s help. Lee v. State, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 469 (Tenn. Crim. 
App. Oct. 6, 2021). 

Where defendant was sentenced to life for 
first degree premeditated murder and being a 
convicted felon in possession of a weapon, the 
trial court did not err by denying his petition 


- for post-conviction relief because he failed to 


prove ineffective assistance of counsel; trial 
counsel’s decision to forego a suppression mo- 
tion was a tactical, strategic decision, because 
defendant’s hospital statements were volun- 
tarily made. Although defendant testified that 
trial counsel never relayed a plea offer to him 
and that he would have accepted an 18-year 
offer, the post-conviction court discredited his 
testimony; trial counsel’s decision to attack a 
witness’s credibility rather than call for a mis- 
trial was a strategic decision. Banks v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 488 
(Tenn. Crim. App. Oct. 14, 2021). 

Petitioner failed to show either that trial 
counsel’s representation was deficient or that 
he was prejudiced by trial counsel’s strategy 
with regard to petitioner’s complaint that trial 
counsel was ineffective for failing to properly 
communicate or implement a trial strategy, as 
trial counsel recalled talking with petitioner 
about the importance of mitigating the dam- 
ages of how the case was going by addressing 
lesser included offenses in the closing argu- 
ment. Jones v. State, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 6 (Tenn. Crim. App. Jan. 11, 
2022). 

Counsel was not ineffective for the lack of 
advice about community supervision for life 
because the court addressed the ineffective 
assistance of counsel issues alleged in the 
amended motion and the allegations that the 
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guilty plea was not knowing and voluntary and 
found that defendant failed to prove his claims 
that counsel did not visit him in the jail, did not 
provide him with the discovery materials, and 
did not discuss trial strategy with him. State v. 
Abdulkarim, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 12 (Tenn. Crim. App. Jan. 13, 
2022). 


14. ——Post-conviction Review. 

Trial counsel was not ineffective because the 
post-conviction court found that defendant was 
not credible, and the appellate court would 
defer to that court’s findings; and defendant 
failed to present any credible evidence proving 
that the trial counsel was deficient in its cross- 
examination of the confidential informant or in 
not objecting to the amendment of the present- 
ments. Graham v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 195 (Tenn. Crim. App. 
May 4, 2021). 

Trial counsel was not ineffective for failing to 
file and litigate a motion to suppress as counsel 
believed that filing a motion to suppress was 
not in defendant’s best interest as counsel took 
the ADA’s comments to mean that the State’s 
plea offer would be rescinded if defendant liti- 
gated the identity issue. Morgan v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 193 
(Tenn. Crim. App. Apr. 30, 2021). 

Trial counsel was not ineffective for failing to 
adequately investigate defendant’s case be- 
cause, although it might have been a better 
practice for trial counsel to interview or have 
the victims interviewed, defendant’s failure to 
call the victims during the post-conviction hear- 
ing prevented him from establishing the preju- 
dice prong of the ineffective assistance of coun- 
sel test. Morgan v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 193 (Tenn. Crim. App. 
Apr. 30, 2021). 

Trial counsel was not ineffective for failing to 
subpoena the medical records of one of the 
victims to the trial court so that the trial court 
could conduct an in camera inspection of the 
records to determine whether exculpatory in- 
formation was contained in the records because 
the post-conviction court reviewed the medical 
records and found they contained no exculpa- 
tory evidence. Morgan v. State, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 193 (Tenn. Crim. 
App. Apr. 30, 2021). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective because he sought to enhance the 
surveillance video but was unable to do so; and 
defendant did not present any evidence show- 
ing the extent to which the surveillance video 
could have been enhanced. Combs v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 264 
(Tenn. Crim. App. June 14, 2021). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective because he conferred with defendant 
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on more than one occasion; and he discussed a 
plea offer with defendant and defendant’s sen- 
tencing range when he rejected the plea offer. 
Combs v. State, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 264 (Tenn. Crim. App. June 14, 
2021). 

Counsel was not ineffective with regards to 
defendant’s plea as he was informed about the 
mandatory minimum penalty of his charges 
and the range of punishment that accompanied 
the charges; and counsel informed defendant 
about the possibility of consecutive sentences 
and reviewed the plea documents with him in 
English and Spanish. Aguirre v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 353 
(Tenn. Crim. App. July 28, 2021). 

Counsel was not ineffective because counsel 
provided an investigator with the information 
about an alibi witness but the investigator was 
unable to locate the witness; and defendant did 
not call the alibi witness to testify at the 
post-conviction hearing. Jones v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 384 
(Tenn. Crim. App. Aug. 18, 2021). 

Defendant was not entitled to post-conviction 
relief because defendant failed to prove ineffec- 
tive assistance of counsel by counsel failing to 
advise defendant that the State of Tennessee 
could introduce rebuttal evidence after defen- 
dant testified as counsel prepared defendant to 
testify. Furthermore, counsel made a reason- 
able, tactical decision to place defendant’s 
strong emotions in a more favorable context 
through defendant’s testimony based upon ad- 
equate preparation that ultimately benefitted 
defendant. Johnson v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 417 (Tenn. Crim. App. 
Sept. 7, 2021). 

Defendant failed to demonstrate ineffective 
assistance of trial counsel based on counsel’s 
failure to request lesser-included offenses in- 
structions because counsel’s decision not to 
renew a request for misdemeanor reckless en- 
dangerment as a less-included offense of at- 
tempted second degree murder did not preju- 
dice defendant or demonstrate deficient 
performance as the evidence at trial proved 
that the victim’s death was a result of defen- 
dant firing a firearm and striking the victim in 
the head. Jenkins v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 427 (Tenn. Crim. App. 
Sept. 15, 2021). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective because trial counsel’s failure to 
question the victim about a song did not preju- 
dice the defense as the jury was still able to 
hear defendant’s allegations of the victim’s un- 
truthfulness in his police statement that was 
played for the jury, and trial counsel was able to 
demonstrate the inconsistencies in the victim’s 
statement on cross-examination; and trial 
counsel testified that he did not think that 
defendant’s testifying before the jury that he 
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had sex with his step-daughter, but arguing 
that she was 14 years old when it occurred, and 
not 12, would have helped the case in anyway. 
Baechtle v. State, — S.W.38d —, 2021 Tenn. 
Crim. App. LEXIS 433 (Tenn. Crim. App. Sept. 
21, 2021). 

Defendant was not entitled to post-conviction 
relief because defendant failed to prove that 
defense counsel was ineffective by failing to 
investigate, failing to raise a cruel and unusual 
punishment issue, and failing to advise defen- 
dant on an ex post facto issue. Hughes v. State, 
— $.W.3d —, 2021 Tenn. Crim. App. LEXIS 445 
(Tenn. Crim. App. Sept. 23, 2021). 

Defendant was not entitled to post-conviction 
relief when defendant alleged that trial counsel 
provided ineffective assistance by failing to 
focus solely on a theory of voluntary man- 
slaughter when defendant was convicted of first 
degree premeditated murder because defen- 
dant did not establish what trial counsel ar- 
gued. Defendant also did not establish any 
prejudice because defendant failed to establish 
prejudice given the overwhelming evidence 
supporting defendant’s conviction. Reynolds v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 467 (Tenn. Crim. App. Oct. 6, 2021). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied as he did not identify the 
witness that trial counsel failed to investigate 
and did not call any witnesses to testify at the 
hearing; he did not show what any additional 
investigation into his claim of duress would 
have revealed; defendant had expressed a de- 
sire to accept a plea offer; and the post-convic- 
tion court found that the transcript showed 
that defendant under no circumstances could 
have thought he was pleading guilty to joyrid- 
ing instead of burglary. Lanham v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 552 
(Tenn. Crim. App. Dec. 6, 2021). 

Post-conviction court properly denied peti- 
tioner relief, because his trial counsel was not 
ineffective for failing to file a motion to recuse 
the entire district attorney general’s office after 
his previous attorney in this case was hired by 
that office; a “per se rule” of disqualification for 
an entire district attorney’s office when an 
assistant district attorney general has a conflict 
of interests is inappropriate. Petitioner failed to 
show prejudice from trial counsel’s failure to 
file a motion to recuse, because he entered his 
pleas voluntarily and without force or coercion; 
and trial counsel obtained a favorable deal for 
him. Brown v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 561 (Tenn. Crim. App. Dec. 
9, 2021). 

Defendant was not entitled to post-conviction 
relief following defendant’s conviction for pos- 
session with intent to sell or deliver cocaine in 
a school zone because defendant failed to prove 
that defendant received ineffective assistance 
of trial counsel by defendant’s counsel not pur- 
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suing a defense of simple possession and by 
counsel failing to object to the testimony of 
police officers as experts or lay persons regard- 
ing habits of drug dealers. Furthermore, defen- 
dant failed to prove entitlement to relief by 
cumulative error. Booker v. State, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 567 (Tenn. Crim. 
App. Dec. 14, 2021). 

Petitioner was properly denied post-convic- 
tion relief on his claim that trial counsel pro- 
vided ineffective assistance by failing to obtain 
an expert in the field of psychosexual evalua- 
tions and to call the expert as a defense witness 
because the record reflected that trial counsel 
made an informed, strategic decision not to 
obtain a psychosexual report before the trial, 
and the evidence of petitioner’s guilt was over- 
whelming. Harper v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 577 (Tenn. Crim. App. 
Dec. 21, 2021). 

On remand for a new trial, the evidence 
collected from the defendant’s cellular tele- 
phone had to be suppressed because the detec- 
tives were able to access the telephone’s data 
only because defendant provided the passcode 
at the detectives’ request as part of his invol- 
untary statement. State v. McKinney, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 3 (Tenn. 
Crim. App. Jan. 5, 2022). 

Defendant was not entitled to post-conviction 


relief when defendant’s counsel failed to inves- © 


tigate adequately an alleged agency relation- 
ship between an inmate and a police detective 
—who gave the inmate stamps which the 
inmate used to mail letters to the detective— 
because nothing in the record suggested that 
counsel could have known that additional in- 
vestigative efforts would have led to the discov- 
ery of information that was helpful to the 
defense and that the information would have 
yielded a more favorable result at defendant’s 
trial. Frelix v. State, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 47 (Tenn. Crim. App. Feb. 8, 
2022). 


15. ——Effective Assistance Not Denied. 

Inmate’s claim of ineffective assistance failed 
because the record showed that the inmate 
fully understood the terms of the plea agree- 
ment when he entered his plea. At the post- 
conviction hearing, the inmate testified that he 
understood the terms of his plea agreement at 
the time he pled guilty, acknowledged that trial 
counsel had reviewed the terms of his negoti- 
ated plea agreement with him before he en- 
tered his plea, and understood his ten-year 
sentence would be served in confinement. 
Sanders v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 134 (Tenn. Crim. App. Apr. 9, 
2021). 

Petitioner failed to prove trial counsel was 
deficient in advising petitioner during plea ne- 
gotiations where trial counsel credibly testified 
that he advised petitioner he would be subject 
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to a greater penalty if he refused the plea offer 
and petitioner knew the prosecutor intended to 
charge him with a felony offense if he refused 
the plea offer. Smith v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 162 (Tenn. Crim. App. 
Apr. 21, 2021). 

While trial counsel was deficient in failing to 
consult with petitioner regarding a concession 
of guilt in closing arguments, petitioner failed 
to demonstrate prejudice, as petitioner had 
previously acknowledged guilty on the misde- 
meanor offense. Smith v. State, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 162 (Tenn. Crim. 
App. Apr. 21, 2021). 

Petitioner failed to establish a reasonable 
probability that, had trial counsel sought relief 
based on the brief reference to his incarceration 
or moved for a mistrial, the outcome of the trial 
would have been different. Smith v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 162 
(Tenn. Crim. App. Apr. 21, 2021). 

Petitioner failed to show that his counsel was 
ineffective for advising him to waive his pre- 
liminary hearing, and therefore he was prop- 
erly denied postconviction relief, because the 
postconviction court found that petitioner’s tes- 
timony was not credible, that petitioner signed 
a waiver for the preliminary hearing, and that 
he testified that he was under the impression 
waiving his preliminary hearing would improve 
his chances of getting a favorable plea offer. 
Moates v. State, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 169 (Tenn. Crim. App. Apr. 27, 
2021). 

Petitioner failed to show that his counsel was 
ineffective for failing to raise a defense of di- 
minished capacity because he failed to present 
a witness to testify that a psychological evalu- 
ation would have supported a diminished ca- 
pacity defense at trial. Moates v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 169 
(Tenn. Crim. App. Apr. 27, 2021). 

Petitioner failed to show that his counsel was 
ineffective for inadequately preparing for trial 
because he offered no explanation as to how 
trial counsel’s investigation was inadequate 
and did not indicate how more preparation 
would have affected his testimony. Moates v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 169 (Tenn. Crim. App. Apr. 27, 2021). 

Counsel was not ineffective for failing to 
challenge severance of the trial because sever- 
ance was based on petitioner’s misconduct, 
which would have affected the credibility of the 
co-defendant’s testimony in a joint trial, but 
would have been inadmissible against the co- 
defendant in a separate trial. Bohanna v. State, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 187 
(Tenn. Crim. App. Apr. 27, 2021). 

Counsel was not ineffective for failing to 
investigate and review hundreds of telephone 
calls that petitioner made from jail because the 
prosecutor informed counsel of what recordings 
that she intended to introduce at trial and 
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provided trial counsel with a transcript of those 
calls, and counsel reviewed the transcript with 
him prior to trial; during a pre-trial hearing, 
counsel challenged the admission of the re- 
corded calls. Bohanna v. State, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 187 (Tenn. Crim. 
App. Apr. 27, 2021). 

Petitioner failed to show that his counsel was 
ineffective for failing to call his relatives, 
friends, and a forensic expert on child sexual 
abuse allegations as witnesses, and therefore 
he was properly denied postconviction relief, 
because petitioner failed to present any of the 
proposed witnesses at the hearing and there- 
fore he could show that he was prejudiced. 
Guevara v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 198 (Tenn. Crim. App. Mar. 
6, 2021). 

Petitioner failed to show that his counsel was 
ineffective for failing to request a bill of particu- 
lars and a jury instruction on a lesser-included 
offense because counsel testified he did not 
remember whether he had filed a motion for a 
bill of particulars, petitioner failed to present 
any evidence at the postconviction hearing on 
the issue, and counsel was not questioned 
about whether he requested certain lesser-in- 
cluded offenses. Guevara v. State, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 198 (Tenn. Crim. 
App. Mar. 6, 2021). 

Petitioner failed to show that his counsel was 
ineffective for failing to communicate with him 
because counsel testified that he met with pe- 
titioner multiple times, informed him of his 
sentencing exposure and his options in light of 
the State’s offers, and attempted to establish 
petitioner’s innocence by interviewing others 
present in and around the victim’s family in the 
hopes of securing testimony that excluded the 
possibility of petitioner being alone with the 
victim but that testimony was not available. 
Guevara v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 198 (Tenn. Crim. App. Mar. 
6, 2021). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to remove jurors 
who had overhead an argument between peti- 
tioner and his mother because both jurors tes- 
tified that they would not be influenced or 
biased by what they heard. Huey v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 251 
(Tenn. Crim. App. June 2, 2021). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to force the State 
to honor the purported agreement for leniency 
and for failing to raise the issue with the trial 
court before starting the jury trial, and there- 
fore he was properly denied postconviction re- 
lief, because the evidence did not preponderate 
against the postconviction court’s findings that 
petitioner failed to prove that such an agree- 
ment existed and that petitioner lacked cred- 
ibility. Huey v. State, — S.W.3d —, 2021 Tenn. 
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Crim. App. LEXIS 251 (Tenn. Crim. App. June 
2, 2021). 

Petitioner failed to show that his counsel was 
ineffective for allegedly falling asleep because 
there was only speculation that the jury noted 
that counsel fell asleep and petitioner failed to 
show that he was prejudiced in light of the 
overwhelming evidence against him. Jones v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 252 (Tenn. Crim. App. June 2, 2021). 

Petitioner failed to show that his counsel was 
ineffective for failing to adequately prepare him 
for trial because petitioner failed to explain 
what he wanted trial counsel to come talk to 
him about and offered no explanation as to how 
further preparation would have changed his 
decision to testify or would have better pre- 
pared him to testify. Co-counsel said that he 
and trial counsel met with petitioner before he 
testified and that petitioner made the decision 
to testify. Jones v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 252 (Tenn. Crim. App. 
June 2, 2021). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to object to, and 
move to exclude, evidence of tool and pry mark- 
ings on the safe as none of the tools found in 
petitioner’s car matched the markings because 
the evidence was relevant, petitioner did not 
show that an objection would have sustained or 
that the evidence would have been excluded, 
and the evidence of petitioner’s guilt was over- 
whelming. Roberson v. State, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 257 (Tenn. Crim. 
App. June 9, 2021). 

Petitioner failed to show that his trial coun- 
sel was biased against him, and therefore he 
was properly denied postconviction relief, be- 
cause he presented no evidence that any ani- 
mus existed between himself and counsel dur- 
ing the trial. Petitioner had retained counsel 
and never sought to replace him. Roberson v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 257 (Tenn. Crim. App. June 9, 2021). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to retain expert 
witnesses on cross-contamination and cellular 
towers because he presented no expert witness 
at the evidentiary hearing. Roberson v. State, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 257 
(Tenn. Crim. App. June 9, 2021). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to pursue further 
DNA or lubricant testing of several items be- 
cause he did not present any evidence at the 
postconviction hearing the further testing 
would have changed the outcome of the case. 
Roberson v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 257 (Tenn. Crim. App. June 
9, 2021). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to move to exclude 
evidence of the duct tape in petitioner’s car 
because he offered no authority that would 
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have supported a motion to exclude the duct 
tape simply because the “fracture lines” did not 
match and counsel used the agent’s report to 
discredit a State witness based on his prior 
sworn testimony. Roberson v. State, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 257 (Tenn. 
Crim. App. June 9, 2021). 

Petitioner failed to show that his trial coun- 
sel was ineffective for abandoning plea negotia- 
tions because the record showed that petitioner 
was offered a plea deal, but he was unwilling or 
unable to meet the requirement that he recov- 
ered the stolen jewelry. Roberson v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 257 
(Tenn. Crim. App. June 9, 2021). 

Petitioner failed to show that his trial coun- 
sel was ineffective for making assertions in his 
opening statement that were unsupported by 
the evidence at trial, and therefore he was 
properly denied postconviction relief, because 
the record showed that counsel supported his 
opening statement with evidence. Roberson v. 
State, — S.W3d —, 2021 Tenn. Crim. App. 
LEXIS 257 (Tenn. Crim. App. June 9, 2021). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to request a voice 
lineup because petitioner failed to present ei- 
ther the victim or the result of a voice lineup at 
the postconviction hearing. Roberson v. State, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 257 
(Tenn. Crim. App. June 9, 2021). 

Court disagreed with post-conviction court’s 
conclusion that an instruction on corroboration 
was not necessary when corroborating evidence 
existed; however, even if trial counsel provided 
deficient performance in failing to request a 
special jury instruction, petitioner’s conviction 
was based on more than just his statements 
and thus prejudice was not shown, and he was 
not entitled to post-conviction relief. Jones v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 305 (Tenn. Crim. App. July 9, 2021). 

Petitioner had not shown that the jury in- 
structions on premeditation failed to fairly sub- 
mit the legal issues or were misleading to the 
jury, and thus ineffective assistance was not 
shown and petitioner was not entitled to post- 
conviction relief; when taken as a whole, the 
premeditation instruction properly informed 
the jury that excitement or passion did not 
erase the presently held intent to kill that was 
formed before the act occurred. Jones v. State, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 305 
(Tenn. Crim. App. July 9, 2021). 

Counsel was not deficient and petitioner was 
not entitled to post-conviction relief; counsel 
had no reason to know that police body camera 


footage existed and petitioner’s federal public 


defender did not provide the video. Petitioner 
did not change his federal guilty plea after 
viewing the video and a different result would 
not have been achieved if he had viewed the 
video prior to his original guilty plea. Hudson v. 
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State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 306 (Tenn. Crim. App. July 9, 2021). 
Petitioner failed to show that his counsel was 
ineffective for failing to file pretrial motions to 
suppress the voice identification and DNA evi- 
dence derived from his blood draw because 
counsel testified that he formed an agreement 


with the State not to move to suppress the voice 


identification in exchange for the State’s agree- 
ment.that the voice exemplar would not be 
played at trial, and the voice identification was 
not offered at evidence at trial. Petitioner failed 
to cite any authority that a motion to suppress 
the DNA evidence would have succeeded. Bu- 
chanon v. State, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 311 (Tenn. Crim. App. July 12, 
2021). : 

Petitioner failed to show that his counsel was 
ineffective for failing to present photographs 
from video captured by the gas station surveil- 
lance system that allegedly would have shown 
his general appearance within 15 hours of the 
crimes and that he did not have braided hair as 
claimed by the victim because he did not pres- 
ent the photographs as exhibits during the 
postconviction hearing and counsel questioned 
the victim extensively regarding her descrip- 
tion of the perpetrators. Buchanon v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 311 
(Tenn. Crim. App. July 12, 2021). 

Petitioner failed to show that his counsel was 
ineffective for failing to discover evidence of 
medical records suggesting that his leg was in a 
cast at the time of the offense because he failed 
to present the medical records he claimed sup- 
ported his testimony. Buchanon v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 311 
(Tenn. Crim. App. July 12, 2021). 

Petitioner failed to show that his counsel was 
ineffective for failing to consult with a voice 
expert because he did not offer the testimony of 
an expert witness at the postconviction hear- 
ing. Buchanon v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 311 (Tenn. Crim. App. 
July 12, 2021). 

Petitioner failed to show that his counsel was 
ineffective for failing to discover evidence of 
medical records suggesting that his leg was ina 
cast at the time of the offense because he failed 
to present the medical records he claimed sup- 
ported his testimony. Buchanon v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 311 
(Tenn. Crim. App. July 12, 2021). 

Petitioner failed to show that his counsel was 
ineffective for failing to fully investigate the 
evidence against him by interviewing the vic- 
tim and exploring alternative explanations for 
the presence of his DNA on a towel left at the 
crime scene, and therefore he was properly 
denied postconviction relief, because the post- 
conviction court found that neither petitioner’s 
uncle’s trial testimony nor his hearing testi- 
mony supported an exculpatory reason for the 
presence of petitioner’s DNA on the towel. Bu- 
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chanon v. State, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 311 (Tenn. Crim. App. July 12, 
2021). 

Counsel was not ineffective under Tenn. 
Const. art. I, § 9 because counsel told peti- 
tioner he could be sentenced to seventy-five 
years in prison after reindictment, counsel tes- 
tified that that petitioner’s sentencing exposure 
was extensively discussed and he told peti- 
tioner prior to reindictment that he could be 
sentenced to sixty years in prison. Armstrong v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 321 (Tenn. Crim. App. July 16, 2021). 

Counsel was not ineffective for failing to call 
a witness because petitioner did not convey 
information that would have allowed them to 
locate the witness; because the witness did not 
testify at the post-conviction hearing, it was 
impossible to determine what impact his testi- 
mony at trial would have had. Armstrong v. 
State, — S.W.3d —, 2021 Tenn. Crim: App. 
LEXIS 321 (Tenn. Crim. App. July 16, 2021). 

Petitioner failed to show that his guilty plea 
was not knowing and voluntary due to trial 
counsel’s failure to properly advise him about 
the “serious bodily injury” sentencing enhance- 
ment of T.C.A. § 40-35-501(k)(5), and therefore 
he was properly denied postconviction relief on 
the claim, because the enhancement was dis- 
cussed at the guilty plea hearing and the record 
supported the finding that petitioner under- 
stood that he was pleading guilty to an unin- 
dicted sentencing enhancement. Thomas v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 334 (Tenn. Crim. App. July 21, 2021). 

Petitioner failed to show that his appellate 
counsel was ineffective for failing to raise on 
appeal the issue of the trial court’s instructions 
to the jury concerning the theft charge because 
counsel made a strategic decision to raise the 
issue through a challenge to the sufficiency of 
the evidence as to the theft charge, and the jury 
instruction was consistent with trial counsel’s 
strategy of informing the jury of petitioner’s 
willingness to accept responsibility for the theft 
in order to gain credibility with the jury in 
hopes that the jury would convict him of a 
lesser-included offense of first-degree murder. 
State v. Blocker, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 346 (Tenn. Crim. App. July 26, 
2021). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to object to hear- 
say testimony, and therefore he was properly 
denied postconviction relief, because the deci- 
sion was a strategic one, as counsel testified he 
did not object because the testimony was par- 
tially helpful to the defense and he did not want 
to highlight her testimony in front of the jury. 
State v. Blocker, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 346 (Tenn. Crim. App. July 26, 
2021). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to object to the 
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trial court’s instructing the jury that petitioner 
pleaded guilty to theft but subsequently sub- 
mitting the charge to the jury because peti- 
tioner had failed to enter a guilty plea in 
accordance with the rules, and therefore the 
trial court was correct in sending the charge to 
the jury for consideration. State v. Blocker, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 346 
(Tenn. Crim. App. July 26, 2021). 

Petitioner failed to show that his trial coun- 
sel was ineffective for announcing in front of 
the jury that petitioner was pleading guilty to 
theft of property because counsel testified that 
he specifically recalled discussing a guilty plea 
with petitioner prior to trial and that it was 
part trial strategy to plead guilty to gain cred- 
ibility with the jury. State v. Blocker, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS. 346 (Tenn. 
Crim. App. July 26, 2021). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to seek a mistrial 
when a juror disclosed, after deliberations had 
begun, that she recognized petitioner from a TV 
news report she had seen two years before trial 
because he testified that he liked the jury, he 
did not think they would get a better jury if the 
juror was excused, and he did not think the 
juror was biased. State v. Blocker, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 346 (Tenn. Crim. 
App. July 26, 2021). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to impeach a 
witness’s testimony with a prior inconsistent 
statement because counsel said he challenged 
the witness’s testimony on cross-examination 
and there was no proof that the witness actu- 
ally made a prior inconsistent statement. State 
v. Blocker, — $.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 346 (Tenn. Crim. App. July 26, 2021). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to preserve peti- 
tioner’s right to a trial by jury because the trial 
court’s minutes from the date of the trial re- 
flected that a Tenn. R. Crim. P. 23 waiver was 
entered before the trial, and counsel testified 
that the decision to have a bench trial was 
made by petitioner. Bumpas v. State, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 348 (Tenn. 
Crim. App. July 27, 2021). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to adequately 
communicate with him to prepare for trial and 
for missing court dates prior to trial because 
counsel testified that their initial meeting 
lasted more than three minutes and that he 
had numerous phone conversations with peti- 
tioner in preparation for trial. Bumpas v. State, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 348 
(Tenn. Crim. App. July 27, 2021). 

Petitioner’s trial counsel was not ineffective 
for failing to call an expert witness because 
counsel presented testimony from a witness 
who explained how a catheter could cause the 
damage to the victim’s labia and cross-exam- 
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ined the State’s witness who agreed that con- 
sensual sex could have caused the victim’s 
injuries, and therefore counsel was not defi- 
cient for failing to secure an expert witness to 
testify to the same thing. Canales v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 365 
(Tenn. Crim. App. Aug. 3, 2021). 

Petitioner’s trial counsel was not ineffective 
for failing to file a Tenn. R. App. P. 11 applica- 
tion to appeal because counsel gave petitioner 
ample notice and petitioner never requested 
that he file an application. Canales v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 365 
(Tenn. Crim. App. Aug. 3, 2021). 

Inmate failed to demonstrate deficient per- 
formance or prejudice based on co-counsel’s 
alleged impairment due to his two-day use of 
prescribed painkillers and his back pain. With 
respect to failing to call “important witnesses,” 
trial counsel testified at the post-conviction 
hearing that he did not call witnesses who 
would hurt the inmate’s case, and where evi- 
dence showed that inmate had given his cell 
phone to another person prior to the murders, 
he failed to demonstrate how trial counsel’s 
choice not to enter his actual phone records into 
evidence constituted deficient performance or 
caused him any prejudice. Black v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 393 
(Tenn. Crim. App. Aug. 25, 2021). 

Petitioner failed to show that his trial coun- 
sel was ineffective for failing to ensure that his 
guilty plea was knowingly, voluntarily, and 
intelligently entered because the record showed 
that petitioner understood the terms of his plea 
agreement when he entered the plea. At the 
plea hearing, petitioner indicated that he un- 
derstood the agreement; counsel testified that 
she had gone over the agreement and discovery 
with petitioner, had visited him several times, 
had investigated the case, and that she and 
petitioner discussed the difference between ag- 
gravated assault and reckless endangerment. 
Murphy v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 421 (Tenn. Crim. App. Sept. 
9, 2021). 


20. —Waiver. 

Trial court did not err by permitting defen- 
dant to pro se even though he did not execute a 
written waiver because the record supported 
the trial court’s finding that defendant know- 
ingly, voluntarily, and intelligently waived his 
right to counsel, as he evinced a desire to 
represent himself from the outset by filing 
numerous pro se pleadings and the trial court 
thoroughly questioned defendant about his de- 
sire to represent himself and cautioned him 
about choosing self-representation. State v. Mc- 
Clain, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 399 (Tenn. Crim. App. Aug. 26, 2021). 

Trial court failed to conduct a sufficient in- 
quiry to support a finding that defendant val- 
idly waived the right to counsel where, inter 
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alia, it did not inquire into the circumstances of 
defendant’s study of law, ascertain his educa- 
tional background, inform him of the nature of 
the charges against him beyond reading the 
indictment, address any of the potential de- 
fenses or lesser included offenses, discuss any 
potential punishments, or tell defendant, a 
Range III offender, that he faced a prison term 
of at least 10 years should he be convicted at 
trial. State v. Prince, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 549 (Tenn. Crim. App. Dec. 
2, 2021). 


29. Right to Demand Nature and Cause 
of Accusation. 


31. —What Indictment or Presentment 
Must Contain. 

When a single-count indictment charged de- 
fendant with committing a single offense of 
driving under the influence (DUI) by the alter- 
nate means of DUI by intoxication and DUI per 
se, because the indictment charged only one 
offense, the denial of defendant’s motion to 
dismiss the indictment was appropriate. State 
v. Wilburn, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 278 (Tenn. Crim. App. June 22, 2021). 


40. Right to Meet Witnesses Face to Face. 
Trial court’s limitation of defendant’s cross- 

examination of an agent was reasonable be- 

cause defendant merely speculated that the 

grand jury testimony was inconsistent with the 

agent’s trial testimony; accordingly, defendant” 
failed to demonstrate a particularized need to 

obtain the grand jury testimony. State v. Clark, 

— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 208 

(Tenn. Crim. App. May 10, 2021). 

Admission of the woman’s verbal statements 
to the officer did not violate defendant’s rights 
under the Confrontation Clause because the 
agent was only allowed to testify concerning 
statements the woman made against her inter- 
est and did not include any reference to defen- 
dant. State v. Owens, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 267 (Tenn. Crim. App. June 
16, 2021). 


41. —Non-testimonial Statement. 

Admission of the woman’s text messages, 
part of an exchange with an acquaintance prior 
to being interviewed by the police, were not 
testimonial, and therefore defendant’s rights 
under the Confrontation Clause were not vio- 
lated. State v. Owens, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 267 (Tenn. Crim. App. June 
16, 2021). 


65. Right to Speedy Trial. 

Although there was a 30-month delay be- 
tween defendant’s arrest and trial, there was 
no violation of defendant’s right to a speedy 
trial, as the pre-trial delay was caused by 
defendant’s first appointed counsel and nothing 
suggested that defendant’s anxiety about the 
charges was caused by the delay or impaired 
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his ability to present a defense. State v. Wig- 
gins, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 396 (Tenn. Crim. App. Aug. 27, 2021). 


70. Trial by Impartial Jury. 

Defendant was not entitled to post-conviction 
relief because, although the failure of defen- 
dant’s trial counsel to move for a mistrial after 
the bailiffs improper communication with the 
jury amounted to deficient performance, defen- 
dant failed to show that defendant was preju- 
diced by counsel’s representation. Defendant 
did not put forth any evidence to establish that 
a motion for mistrial would have been granted 
because defendant did not call any juror or 
other witness to testify as to the circumstances 
and content of the bailiffs statement.Burnett v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 214 (Tenn. Crim. App. May 11, 2021). 


90. —Grounds for New Trial. 


91. ——Disqualification of Juror. 

Defendant failed to establish bias where a 
juror was unaware of her connection with de- 
fendant at the time of trial, as the juror could 
not have relief upon, considered, or otherwise 
utilized that connection in rendering a verdict. 
State v. Mobley, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 378 (Tenn. Crim. App. Aug. 16, 
2021). 


96. —Appellate Review. 

Defendant was not entitled to relief on her 
claim that answers given by potential jurors 
during voir dire biased the jury ultimately 
selected to hear her case because the two jurors 
who indicated that they had personal relation- 
ships that might impact their ability to act 
impartially were excluded from the jury and 
defendant’s claim that the jury might have 
been improperly influenced was nothing more 
than rank speculation. State v. Frye, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 221 (Tenn. 
Crim. App. May 17, 2021). 


100. Venue. 


102. —Change of Venue. 

Defendant failed to show that her trial coun- 
sel was ineffective for failing to move for a 
change of venue because the record was devoid 
of any evidence of pretrial publicity surround- 
ing defendant’s case. Defendant appended to 
her appellate brief a single article, published 
after her trial, that simply reported the results 
of the trial and the fact that the conviction 
ended defendant’s bid as a candidate for mayor. 
State v. Frye, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 221 (Tenn. Crim. App. May 17, 
2021). 


105. Right Against Self-Incrimination. 


106. —Extent of Right. 
First defendant’s right against self-incrimi- 
nation was not violated as the officer’s asking 
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for consent to search the vehicle was not a 
custodial interrogation, defendant’s response 
giving him permission was not an incriminat- 
ing statement, and defendant’s consent to 
search was voluntarily given. State v. Brown, 
— §$.W.3d —, 2021 Tenn. Crim. App. LEXIS 270 
(Tenn. Crim. App. June 17, 2021). 


107. 
108. 


—Confessions. 


— —Right to Counsel During Ques- 
tioning. 

Defendant’s contention that police improp- 
erly elicited his statement in the absence of 
counsel was rejected because he was ad- 
equately advised of his constitutional rights 
before he was questioned and defendant waived 
those rights and never requested an attorney 
during his interaction with the detective. State 
v. Robinson, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 287 (Tenn. Crim. App. June 29, 
2021). 


111. ——Miranda. 

Defendant received renewed warnings and 
was adequately advised of his right to be free 
from compelled self-incrimination because the 
record showed that the officer utilized the ad- 
vice of rights form before questioning began. 
State v. Robinson, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 287 (Tenn. Crim. App. June 
29, 2021). 

Defendant was not subject to a custodial 
interrogation when he spoke to the police, and 
therefore Miranda warnings were not required 
and the trial court did not err by not suppress- 
ing his statement, because the questioning oc- 
curred in defendant’s home, he drove himself to 
the home, he agreed to speak to the detectives, 
the duration of the questioning was not long, 
both detectives essentially asked defendant 
“what was going on,” defendant was free to 
move about the home, and the detectives never 
told defendant he could not leave. State v. 
Dotson, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 349 (Tenn. Crim. App. July 27, 2021). 


113. —Sobriety Tests. 

Trial court did not err by admitting the 
statements defendant made to the sergeant 
during his traffic stop because he was not in 
custody, as the only officer defendant interacted 
with was the sergeant, the interaction between 
them was cordial, the stop lasted 14 minutes 
before defendant was arrested, the scene _re- 
mained public, and when defendant asked the 
sergeant what would happen if he refused to 
take the field sobriety tests, the sergeant re- 
sponded that he would be arrested. State v. 
Manzenberger, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 250 (Tenn. Crim. App. June 3, 
2021). 


117. —Waiver. 
Defendant’s waiver of his rights and subse- 
quent statement were made knowingly, volun- 
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tarily, and intelligently because the record 
showed that he was adequately advised of his 
rights, he was accompanied to the homicide 
office by family members, was offered bathroom 
breaks, was given food and water, and officers 
testified that he did not appear to be tired or 
under the influence. State v. Robinson, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 287 
(Tenn. Crim. App. June 29, 2021). 

Trial court did not err by denying defendant’s 
motion to suppress because at the time of the 
traffic stop, in addition to the outstanding war- 
rant for the coconspirator who was driving the 
vehicle defendant was a passenger in, they had 
information from a confidential informant that 
defendant was involved in the HVAC thefts and 
they saw evidence of HVAC parts at defen- 
dant’s house just prior to the stop. Once at the 
police station, defendant was advised of his 
rights, waived those rights by signing a Mi- 
randa waiver, and spoke to police even though 
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he was informed he was under arrest. State v. 
Lynch, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 326 (Tenn. Crim. App. July 20, 2021). 


119.5 —Prosecutor’s Comments. 

In an aggravated sexual battery case, the 
prosecutor’s first challenged remark did not 
violate defendant’s right to remain silent be- 
cause it appeared that the prosecutor’s com- 
ments were meant to emphasize the extremely 
short time period between the child’s report of 
the incident to the theater owners and defen- 
dant’s abrupt departure from the theater, 
which provided strong circumstantial evidence 
of defendant’s guilt. Further, even if the com- 
ment was somehow improper, it was harmless 
as the remark did not seem aimed at defen- 
dant’s exercise of his right to remain silent and 
defendant was able to respond to that remark 
during his closing argument. State v. Martinez, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 314 
(Tenn. Crim. App. July 14, 2021). 


Sec. 10. Double jeopardy prohibited. 


NOTES TO DECISIONS 


ANALYSIS 
1. Application and Scope of Provision. 
4 —Same Episode. 


28. Sentencing. 
1. Application and Scope of Provision. 


4, —Same Episode. 

Imposition of consecutive sentences for de- 
fendant’s two firearm convictions did not vio- 
late double jeopardy since just because the 
convictions were both drug felonies arising out 
of the same incident, did not mean they were 
not two different felony convictions; the clear 
legislative intent of T.C.A. § 39-17-1324(a) al- 
lowed a separate possession of a firearm charge 
for each “dangerous felony” committed, and 


Sec. 11. No ex post facto laws. 


defendant committed two. State v. Williams, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 440 
(Tenn. Crim. App. Sept. 22, 2021). 


28. Sentencing. 

Imposition of consecutive sentences for de- 
fendant’s two firearm convictions did not vio- 
late double jeopardy since just because the 
convictions were both drug felonies arising out 
of the same incident, did not mean they were 
not two different felony convictions; the clear 
legislative intent of T.C.A. § 39-17-1324(a) al- 
lowed a separate possession of a firearm charge 
for each “dangerous felony” committed, and 
defendant committed two. State v. Williams, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 440 
(Tenn. Crim. App. Sept. 22, 2021). 


NOTES TO DECISIONS 


6. Illustrative Cases. 

Defendant’s pleas were not unknowing and 
involuntary as the State of Tennessee’s use of 
aggregation did not violate the prohibition 
against ex post facto laws-as the codification of 
aggregation did not change defendant’s punish- 
ment to defendant’s disadvantage or inflict 
greater punishment. Furthermore, there was 


no ex post facto violation in defendant’s convic- 
tion for a Class A felony because aggregated 
theft, when charged as a single offense, was a 
continuing offense that straddled the amend- 
ment of the theft grading statute. Hughes v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 445 (Tenn. Crim. App. Sept. 23, 2021). 
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Sec. 16. Restrictions on bail, fines and punishment. 


NOTES TO DECISIONS 


4. Fines and Imprisonment. 

Trial court did not err by imposing the jury’s 
fine of $2,500 and court costs because defen- 
dant had access to her mother as a source of 
funding, defendant received monthly Social Se- 
curity disability benefits, and the fine was sup- 


Sec. 36. Abortion. 


ported by defendant’s extensive criminal his- 
tory and repeated inability to abide by the 
terms of her probation. State v. Rickman, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 253 
(Tenn. Crim. App. June 3, 2021). 


NOTES TO DECISIONS 


1. Waiting Period. 

Tennessee’s 48-hour abortion waiting period 
set forth in T.C.A. § 39-15-202(a)-(h) (2019) 
was upheld as facially constitutional, because 
the law was supported by a rational basis and 
was not a substantial obstacle to abortion for a 


large fraction of women seeking previability 
abortions in Tennessee. Bristol Reg’] Women’s 
Ctr., P.C. v. Slatery, 7 F.4th 478, 2021 FED App. 
0175P, 2021 U.S. App. LEXIS 23221 (6th Cir. 
Aug. 5, 2021). 


ARTICLE II 
DISTRIBUTION OF POWERS 


LEGISLATIVE DEPARTMENT 


Sec. 13. Privilege of members. 


NOTES TO DECISIONS 


4. Legislative Immunity. 

Attorney’s thoughts, impressions, and rea- 
soning as to why he decided to use certain 
information in making his recommendation re- 
garding an ordinance were covered by the at- 
torney-client and were his work product, 
thereby precluding their discoverability. Court 


declines to extend the scope of legislative im- 
munity to the circumstances here when the 
attorney-client privilege and work product doc- 
trine were more applicable to the issue pre- 
sented. Gene Lovelace Enters. v. City of Knox- 
ville, — S.W.3d —, 2021 Tenn. App. LEXIS 229 
(Tenn. Ct. App. June 11, 2021). 


Sec. 24. Appropriation of public moneys. 


Attorney General Opinions. The Tennes- 
see State Guard, like the Tennessee National 
Guard, is a militia under the Constitution of 
Tennessee. While T.C.A. § 58-1-301 provides 
that the governor may call the militia into 
service at any time that “public safety” requires 
it, that law does not appear to comport with the 
Tennessee Constitution. Tennessee’s Constitu- 
tion only permits the governor to call the 
State’s militia into service under very limited 
circumstances. In short, only circumstances 
amounting to a rebellion or invasion permit the 
governor to call out the militia, and even then, 
the legislature must declare, by law, that the 
public safety requires it. The Constitution of 
Tennessee prohibits a group of private citizens 
who are armed and trained for military service 


apart from the regular armed forces from orga- 
nizing into local or regional militias. Further- 
more, T.C.A. § 39-17-314 prohibits Tennessee 
residents from participating in paramilitary 
activities that are undertaken in furtherance of 
a “civil disorder.” Additionally, any number of 
provisions of Tennessee’s Criminal Code could 
apply depending on the circumstances in which 
paramilitary activities are undertaken. The 
Constitution of Tennessee prohibits private in- 
dividuals from organizing into local or regional 
militias; thus, a local government may not 
coordinate or partner with such a militia. More- 
over, local governments may not organize their 
own militias because they lack the authority to 
do so. OAG 21-05, 2021 Tenn. AG LEXIS 7 
(5/6/2021). 


Tenn. Const., Art. III, § 5 
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ARTICLE III 
EXECUTIVE DEPARTMENT 


Sec. 5. Governor as commander-in-chief — Calling out militia. 


Attorney General Opinions. The Tennes- 
see State Guard, like the Tennessee National 
Guard, is a militia under the Constitution of 
Tennessee. While T.C.A. § 58-1-301 provides 
that the governor may call the militia into 
service at any time that “public safety” requires 
it, that law does not appear to comport with the 
Tennessee Constitution. Tennessee’s Constitu- 
tion only permits the governor to call the 
State’s militia into service under very limited 
circumstances. In short, only circumstances 
amounting to a rebellion or invasion permit the 
governor to call out the militia, and even then, 
the legislature must declare, by law, that the 
public safety requires it. The Constitution of 
Tennessee prohibits a group of private citizens 
who are armed and trained for military service 


apart from the regular armed forces from orga- 
nizing into local or regional militias. Further- 
more, T.C.A. § 39-17-314 prohibits Tennessee 
residents from participating in paramilitary 
activities that are undertaken in furtherance of 
a “civil disorder.” Additionally, any number of 
provisions of Tennessee’s Criminal Code could 
apply depending on the circumstances in which 
paramilitary activities are undertaken. The 
Constitution of Tennessee prohibits private in- 
dividuals from organizing into local or regional 
militias; thus, a local government may not 
coordinate or partner with such a militia. More- 
over, local governments may not organize their 
own militias because they lack the authority to 
do so: OAG 21-05, 2021 Tenn. AG LEXIS 7 
(5/6/2021). 


ARTICLE VI 
JUDICIAL DEPARTMENT 


Sec. 4. Judges of inferior courts. 


Attorney General Opinions. When a mu- 
nicipal court exercises concurrent jurisdiction 
with a general sessions court, the Tennessee 
Constitution does not require the judge of the 
municipal court to have been a resident of the 
municipality for one year before his or her 
election to the municipal court in order to 
satisfy residency requirements. Article VI, sec- 
tion 4 of the Tennessee Constitution requires 


Sec. 9. Judge’s charge. 


only that a municipal court judge exercising 
concurrent jurisdiction with an inferior court, 
such as a general sessions court, must have 
been, for one year immediately preceding elec- 
tion to office, a resident of the district or circuit 
in which the inferior court has jurisdiction. 
OAG 20-16, 2020 Tenn. AG LEXIS 40 (10/2/ 
2020). 


NOTES TO DECISIONS 


18. Comments on Evidence. 

Trial court did not err in charging the jury 
that two witnesses were accomplices as a mat- 
ter of law because it did not amount to a 
comment on the proof but simply a declaration 
of the law. State v. Owens, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 267 (Tenn. Crim. App. 
June 16, 2021). 


Although judges in Tennessee were prohib- 
ited from commenting upon the credibility of 
witnesses or upon the evidence, ruling that 
something was inadmissible hearsay by saying 
that it was inappropriate evidence was not an 
improper comment on the evidence. Tenn. v. 
Thomas, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 507 (Tenn. Crim. App. Oct. 28, 2021). 
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Sec. 11. Incompetency of judges — Special judges. 


NOTES TO DECISIONS 


21. Insufficient Evidence to Require Re- 
cusal. 

In the absence of any substantive evidence 
from which to conclude that the trial judge 
showed prejudice of a personal character di- 
rected at a father, there was no basis for rever- 
sal of the trial court’s denial of the father’s 


motion for recusal; the father failed to cite any 
evidence to demonstrate that the trial judge 
was partial to the mother or biased against him 
or was incapable of conducting an impartial 
and fair trial. Dougherty v. Dougherty, — 
S.W.3d —, 2021 Tenn. App. LEXIS 388 (Tenn. 
Ct. App. Sept. 29, 2021). 


ARTICLE XI 
MISCELLANEOUS PROVISIONS 


Sec. 8. General laws only to be passed. 


Compiler’s Notes. This Attorney General 
opinion is being set out in the Advance Code 
Service to correct the citation carried in the 
2021 supplement. 

Attorney General Opinions. HB 2919/SB 
2925, 111th Tenn. Gen. Assem. (2020) is in- 
tended to exempt the city of Athens from the 
operation of T.C.A. § 67-4-1425(a) by means of 
a narrow population bracket. This bill raises 
constitutional issues. Both article I, section 8 
and article XI, section 8 of the Tennessee Con- 


stitution require that a population bracket de- 
signed to exempt a particular county or munici- 
pality from a tax law be supported by some 
rational basis related directly to the size of the 
bracketed population. Because there does not 
appear to be such a rational basis for creating a 
narrow population-bracket exception from 
T.C.A. § 67-4-1425 for the city of Athens, the 
proposed legislation raises significant constitu- 
tional concerns. OAG 20-12, 2020 Tenn. AG 
LEXIS 25 (6/12/2020). 


TITLE 1 
CODE AND STATUTES 


CHAPTER 3 
CONSTRUCTION OF STATUTES 


1-3-104. Tense — Gender — Number of words. 


NOTES TO DECISIONS 


1. Gender. 

Because the word “husband” must be inter- 
preted to include both the male and female 
genders, T.C.A. § 68-3-306 applied in a gender- 
neutral manner and both children born to the 
wife via artificial insemination during her mar- 
riage to her wife were “deemed” to be her 


spouse’s legitimate children. The court was 


required to presume that there was sufficient 
evidence to support the finding that the intent 
of the wife and her spouse and the sperm donor - 
was that the donor donate his sperm and not be 
involved as a parent to the children. Harrison v. 
Harrison, — S.W.3d —, 2021 Tenn. App. LEXIS 
417 (Tenn. Ct. App. Oct. 15, 2021). 


TITLE 2 


ELECTIONS 
CHAPTER 2 
VOTER REGISTRATION 


Part 1 REGISTRATION BY ELECTION COMMISSIONS 


2-2-115. Registration by mail — Forms. 


NOTES TO DECISIONS 


ANALYSIS 
1. Standing. 
2. Mootness. 
1. Standing. 


District court properly concluded that the 
organization, and by extension all plaintiffs, 
had shown a substantial likelihood of establish- 
ing associational standing through the member 
to challenge a first-time voter restriction; mem- 
ber suffered an injury because the restriction 
impeded his right to vote, and the interests at 
stake, including protecting voting rights, were 
germane to the organization’s purpose, and 
neither the claim asserted nor the relief re- 
quested would require individual members to 
participate in the lawsuit. Memphis A. Philip 
Randolph Inst. v. Hargett, 2 F.4th 548, 2021 
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FED App. 0139P (6th Cir.), 2021 U.S. App. 
LEXIS 18561 (6th Cir. June 22, 2021). 


2. Mootness. 

Organization and member failed to justify 
continuing need for injunction enjoining en- 
forcement of law preventing first-time voters 
from voting by mail; member no longer quali- 
fied to cast an absentee ballot as he did not 
claim a special vulnerability to COVID-19 or 
claim to be a caretaker to someone who had 
such a vulnerability, and his concern of con- 
tracting the virus, without more, was insuffi- 
cient to meet statutory requirements. Mem- 
ber’s claim was moot, and thus so was the 
organization’s claim. Memphis A. Philip Ran- 
dolph Inst. v. Hargett, 2 F.4th 548, 2021 FED 
App. 0139P (6th Cir.), 2021 U.S. App. LEXIS 
18561 (6th Cir. June 22, 2021). 
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4-1-412 


CHAPTER 6 
ABSENTEE VOTING 


Part 2 ABSENTEE VOTING 


2-6-201. Methods of voting absentee. 


NOTES TO DECISIONS 


7. Applicability. 

Organization and member failed to justify 
continuing need for injunction enjoining en- 
forcement of law preventing first-time voters 
from voting by mail; member no longer quali- 
fied to cast an absentee ballot as he did not 
claim a special vulnerability to COVID-19 or 
claim to be a caretaker to someone who had 


such a vulnerability, and his concern of con- 
tracting the virus, without more, was insuff- 
cient to meet statutory requirements. Mem- 
ber’s claim was moot, and thus so was the 
organization’s claim. Memphis A. Philip Ran- 
dolph Inst. v. Hargett, 2 F.4th 548, 2021 FED 
App. 0139P (6th Cir.), 2021 U.S. App. LEXIS 
18561 (6th Cir. June 22, 2021). 


TITLE 4 
STATE GOVERNMENT 


CHAPTER. 
29. TENNESSEE GOVERNMENTAL ENTITY ReEvIEW 
Law. 


Part 2 Termination of Entities 


49. TENNESSEE Sports Gaminec Act. 


CHAPTER 1 
GENERAL PROVISIONS 


Part 4 MISCELLANEOUS 


4-1-412. Tennessee heritage protection. 


Attorney General Opinions. A proper pe- 
titioner for a waiver under the Heritage Protec- 
tion Act need only be “[a] public entity exercis- 
ing control of a memorial.” The Act does not 
require that the public entity exercise exclusive 
or even primary control of a memorial before it 
may file a petition for waiver. The State Capitol 
Commission does exercise some control over 
the Nathan Bedford Forrest, David Glasgow 
Farragut, and Albert Gleaves memorials that 
are currently on display in the state capitol 
building by virtue of its power to establish 
plans and policies for the state capitol building. 
While there are public entities that arguably 
also exercise control over the three memorials, 
the State Capitol Commission is a public entity 
exercising control of the memorials within the 


meaning of the Heritage Protection Act and so 
appears to be an appropriate petitioner under 
the Act. The decision of the State Capitol Com- 
mission to file a petition for waiver could be 
viewed as establishing a plan or policy, which 
would require the concurrence of the State 
Building Commission. But it could also be 
viewed as a decision to pursue a legal remedy 
under the Heritage Protection Act, which, ar- 
guably, is not an action requiring the concur- 
rence of the State Building Commission. The 
Tennessee Historical Commission implicitly 
found the latter when it granted the State 
Capitol Commission’s petition for waiver with- 
out requiring it to show concurrence of the 
State Building Commission. OAG 21-07, 2021 
Tenn. AG LEXIS 8 (5/12/2021). 


4-5-102 


TENNESSEE CODE 
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CHAPTER 5 
UNIFORM ADMINISTRATIVE PROCEDURES ACT 


Part 1 GENERAL PROVISIONS 


4-5-102. Chapter definitions. 


NOTES TO DECISIONS 


4, Rules. 

$50 Cap implemented by TennCare was not a 
rule as defined by the 2009 version of the 
Uniform Administrative Procedures Act be- 
cause it was subject to the internal manage- 


ment exception as the only entities impacted by 
the $50 Cap were those in privity with Tenn- 
Care. Emergency Med. Care Facilities, P.C. v. 
Div. of Tenncare, — S.W.3d —, 2021 Tenn. App. 
LEXIS 404 (Tenn. Ct. App. Oct. 7, 2021). 


Part 2 RULEMAKING AND PUBLICATIONS 


4-5-225. Declaratory judgments. 


NOTES TO DECISIONS 


3. Jurisdiction. 

Because both prerequisites for a declaratory 
judgment were met, whether the City acted 
timely in its bid to oppose the grant of a 
certificate of need to the treatment center did 


not implicate the trial court’s subject matter 
jurisdiction to consider the City’s petition in the 
first place. City of Cleveland v. Health Servs. & 
Dev. Agency, — S.W.3d —, 2022 Tenn. App. 
LEXIS 31 (Tenn. Ct. App. Jan. 27, 2022). 


Part 3 CoNTESTED CASES 


4-5-322. Judicial review. 


NOTES TO DECISIONS 


ANALYSIS 


14. Standard of Review. 

18. Arbitrary or Capricious Agency Decision. 
22. Agency Decision Upheld. 

24. Jurisdiction. 


14. Standard of Review. 

Trial court applied the correct standard when 
performing judicial review of the Tennessee 
Assessment Appeals Commission’s final deci- 
sion regarding the valuation of taxpayers’ un- 
improved parcels of real property because the 
trial court conducted a hearing and afforded 
the parties the opportunity to present addi- 
tional evidence. The trial court then considered 
that evidence, along with the administrative 
record, in deterrnining whether the Commis- 
sion’s decision was supported by substantial 
and material evidence. Cress v. Tenn. State Bd. 
of Equalization, — S.W.3d —, 2021 Tenn. App. 
LEXIS 439 (Tenn. Ct. App. Nov. 5, 2021). 


-18. Arbitrary or Capricious Agency Deci- 
sion. 

Shelby County Civil Service Merit Board 
erred by denying the firefighter the chance to 
present evidence of disparate discipline be- 
cause the limited exception of Tenn. R. Evid. 
611(c)(2) would not have applied to limit the 
firefighter’s cross-examination of the fire chief 
as he was a witness called by the county. The 
Board’s decision to exclude the evidence was 
unreasonable and arbitrary because the prof- 
fered evidence was not clearly irrelevant when 
counsel’s stated purpose was to impeach the 
chief's testimony about his uniform application 
of his three-factor termination policy. Moss v. 
Shelby Cty. Civ. Serv. Merit Bd., — S.W.3d —, 
2021 Tenn. App. LEXIS 415 (Tenn. Ct. App. Oct. 
14, 2021). 


22. Agency Decision Upheld. 

Because a preferred service employee failed 
to demonstrate a right to relief by a preponder- 
ance of the evidence, his Step III appeal was 
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properly dismissed; the employee did not pres- 
ent sufficient evidence to meet his burden of 
proof because the vast majority of his transac- 
tions with an outside vendor lacked sufficient 
documentation, and his explanations did not 
address the Tennessee Department of Trans- 
portation’s concerns about his ability to suc- 
cessfully fulfill the requirements of the job. 
Vaulx v. Tenn. DOT, — S.W.3d —, 2021 Tenn. 
App. LEXIS 212 (Tenn. Ct. App. May 27, 2021). 


24. Jurisdiction. 
Circuit court’s dismissal of a former firefight- 
er’s complaint against a city was appropriate 
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4-8-302 


because the court lacked the subject matter 
jurisdiction to adjudicate the case as the grava- 
men of the firefighter’s complaint was a dispute 
about pension plan benefits. The firefighter was 
required to formally present the disputes al- 
leged in the complaint to the city’s pension 
board in the first instance under the city’s code 
of ordinances and then to petition the Chancery 
Court of Tennessee for review. Best v. City of 
Memphis, — S.W.3d —, 2021 Tenn. App. LEXIS 
368 (Tenn. Ct. App. Sept. 15, 2021). 


CHAPTER 8 
STATE CAPITOL AND ANNEXES 


Part 3 State Capitol ComMMISSION 


4-8-301. Established — Membership — Chair — Compensation. 


Attorney General Opinions. A proper pe- 
titioner for a waiver under the Heritage Protec- 
tion Act need only be “[a] public entity exercis- 
ing control of a memorial.” The Act does not 
require that the public entity exercise exclusive 
or even primary control of a memorial before it 
may file a petition for waiver. The State Capitol 
Commission does exercise some control over 
the Nathan Bedford Forrest, David Glasgow 
Farragut, and Albert Gleaves memorials that 
are currently on display in the state capitol 
building by virtue of its power to establish 
plans and policies for the state capitol building. 
While there are public entities that arguably 
also exercise control over the three memorials, 
the State Capitol Commission is a public entity 
exercising control of the memorials within the 


4-8-302. Powers and duties. 


Attorney General Opinions. A proper pe- 
titioner for a waiver under the Heritage Protec- 
tion Act need only be “[a] public entity exercis- 
ing control of a memorial.” The Act does not 
require that the public entity exercise exclusive 
or even primary control of a memorial before it 
may file a petition for waiver. The State Capitol 
Commission does exercise some control over 
the Nathan Bedford Forrest, David Glasgow 
Farragut, and Albert Gleaves memorials that 
are currently on display in the state capitol 
building by virtue of its power to establish 
plans and policies for the state capitol building. 
While there are public entities that arguably 
also exercise control over the three memorials, 
the State Capitol Commission is a public entity 
exercising control of the memorials within the 


meaning of the Heritage Protection Act and so 
appears to be an appropriate petitioner under 
the Act. The decision of the State Capitol Com- 
mission to file a petition for waiver could be 
viewed as establishing a plan or policy, which 
would require the concurrence of the State 
Building Commission. But it could also be 
viewed as a decision to pursue a legal remedy 
under the Heritage Protection Act, which, ar- 
guably, is not an action requiring the concur- 
rence of the State Building Commission. The 
Tennessee Historical Commission implicitly 
found the latter when it granted the State 
Capitol Commission’s petition for waiver with- 
out requiring it to show concurrence of the 
State Building Commission. OAG 21-07, 2021 
Tenn, AG LEXIS 8 (5/12/2021). 


meaning of the Heritage Protection Act and so 
appears to be an appropriate petitioner under 
the Act. The decision of the State Capitol Com- 
mission to file a petition for waiver could be 
viewed as establishing a plan or policy, which 
would require the concurrence of the State 
Building Commission. But it could also be 
viewed as a decision to pursue a legal remedy 
under the Heritage Protection Act, which, ar- 
guably, is not an action requiring the concur- 
rence of the State Building Commission. The 
Tennessee Historical Commission implicitly 
found the latter when it granted the State 
Capitol Commission’s petition for waiver with- 
out requiring it to show concurrence of the 
State Building Commission. OAG 21-07, 2021 
Tenn. AG LEXIS 8 (5/12/2021). 


4-21-102 
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CHAPTER 21 
HUMAN RIGHTS 


Part 1 GENERAL PROVISIONS 


4-21-102. Chapter definitions. 


NOTES TO DECISIONS 


ANALYSIS 


2. “Disability.” 
3. “Discriminatory Practice.” 


2. “Disability.” 

Employee had debilitating rheumatoid ar- 
thritis, which was a covered disability. Black v. 
City of Clarksville, — S.W.3d —, 2022 Tenn. 
App. LEXIS 9 (Tenn. Ct. App. Jan. 13, 2022). 


3. “Discriminatory Practice.” 

Former employee’s claims of race discrimina- 
tion under Title VII, 42 U.S.C.S. § 2000e-2, the 
Tennessee Human Rights Act (THRA), T.C.A. 
§ 4-21-102(4), and 42 U.S.C.S. § 1981 based on 


his “Eastern European” race was dismissed 
because “Eastern European” was not a cogni- 
zable race for purposes of the antidiscrimina- 
tion statutes. Kostic v. UPS, — F. Supp. 2d —, 
2021 U.S. Dist. LEXIS 62654 (M.D. Tenn. Mar. 
31, 2021). 

Former employee’s claims under Title VII 
and the Tennessee Human Rights Act (THRA), 
T.C.A. § 4-21-102(4), grounded on alleged dis- 
parate treatment based on his national origin 
(Serbian) were dismissed because the alleged 
comments about Arabic or Middle Eastern de- 
scent, terrorists, and Siberian vodka simply did 
not implicate Serbian nationality. Kostic v. 
UPS, — F. Supp. 2d —, 2021 U.S. Dist. LEXIS 
62654 (M.D. Tenn. Mar. 31, 2021). 


Part 3 VIOLATIONS — PROCEDURES 


4-21-311. Additional remedies preserved — Civil Action — Allocations 


of burden of proof. 


NOTES TO DECISIONS 


3. Statutes of Limitation. 

Appellant’s claims of retaliation and a hostile 
work environment related to sexual harass- 
ment were barred by the statute of limitations; 
even if the court accepted appellant’s claim that 
she was suffering ongoing hostile conduct by 
appellee that culminated in her reassignment, 
the reassignment itself was a discrete act that 
ceased at the time it occurred, not when appel- 
lant’s employment ended. There was no proof of 
a discriminatory act that occurred within the 


limitations period to support appellant’s 
claims. McCain v. St. Thomas Med. Partners, — 
S.W.3d —, 2021 Tenn. App. LEXIS 213 (Tenn. 
Ct. App. May 27, 2021). 

Appellant’s constructive discharge claim was 
also time-barred; the conduct that appellant 
alleged caused her to resign did not take place 
within the limitations period. McCain v. St. 
Thomas Med. Partners, — S.W.3d —, 2021 
Tenn. App. LEXIS 213 (Tenn. Ct. App. May 27, 
2021). 


CHAPTER 29 
TENNESSEE GOVERNMENTAL ENTITY REVIEW LAW 


Part 2 TERMINATION OF ENTITIES 


SECTION. 
4-29-244. Governmental entities terminated 
on June 30, 2023. 
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Part 2 TERMINATION OF ENTITIES 


4-29-244. Governmental entities terminated on June 30, 2023. 


(a) The following governmental entities shall terminate on June 30, 2023: 

(1) [Deleted by 2021 amendment; transferred to § 4-29-245, effective 
October 1, 2021.] 

(2) Board for professional counselors, marital and family therapists, and 
clinical pastoral therapists, created by § 63-22-101; 

(3) Board of appeals for the department of human resources, created by 
§ 8-30-108; , 

(4) Board of boiler rules, created by § 68-122-101; 

(5) Board of medical examiners, created by § 63-6-101; 

(6) Board of nursing, created by § 63-7-201; 

(7) Board of pharmacy, created by § 63-10-301; 

(8) Board of trustees of the college savings trust fund program, created by 
§ -49-7-804; 

(9) Controlled substance database advisory committee, created by 
§ 53-10-303; 

(10) Department of children’s services, created by §§ 4-3-101 and 
37-5-101; 

(11) Department of commerce and insurance, created by §§ 4-3-101 and 
4-3-1301; 

(12) Department of environment and conservation, created by §§ 4-3-101 
and 4-3-501; 

(13) Department of health, created by §§ 4-3-101 and 4-3-1801; 

(14) Department of human resources, created by §§ 4-3-101 and 4-3-1701; 

(15) Department of intellectual and developmental disabilities, created by 
§§ 4-3-101 and 4-3-2701; 

(16) Department of safety, created by §§ 4-3-101 and 4-3-2001; 

(17) Doe Mountain recreation authority, created by § 11-25-1038; 

(18) Elevator and amusement device safety board, created by 
§ 68-121-102; 

(19) Employee suggestion award board, created by § 4-27-102; 

(20) Energy efficient schools council, created by § 49-17-1083; 

(21) Medical cannabis commission, created by § 68-7-102; 

(22) Megasite Authority of West Tennessee, created by § 64-9-102; 

_ (23) Prevailing wage commission, created by § 12-4-404; 

(24) [Effective July 1, 2022] Professional art therapist advisory com- 
mittee of the board of examiners in psychology, created by § 63-11-401; 

(25) Psychology Interjurisdictional Compact Act, created by § 63-11-501; 

(26) Sam Davis memorial association, board of trustees, created by 
§ 4-13-301; 

(27) Selection panel for TennCare reviewers, created by § 56-32-126; 

(28) State textbook and instructional materials quality commission, cre- 
ated by § 49-6-2201; 

(29) State unemployment compensation advisory council, created by 
§ 50-7-606; 
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(30) Statewide community services agency, created by § 37-5-305; 
(31) [Deleted by 2019 amendment; transferred to § 4-29-241.] 
(32) Tennessee board of water quality, oil, and gas, created by § 69-3-104; 
(33) Tennessee consolidated retirement system, board of trustees, created 
by § 8-34-301; 
(34) Tennessee corn promotion board, created by § 43-29-122; 
(35) Tennessee heritage conservation trust fund board of trustees, created 
by § 11-7-104; 
(36) Tennessee interagency cash flow committee, created by § 9-4-610; 
(37) Tennessee opioid abatement council, created by § 33-11-1083; 
(38) Tennessee public charter school commission, as created by 
§ 49-13-105; 
(39) Tennessee State University, board of trustees, created by §§ 49-8-101 
and 49-8-201; 
(40) Tennessee state veterans’ homes board, created by § 58-7-102; 
(41) Underground storage tanks and solid waste disposal control board, 
created by § 68-211-111; and 
(42) Underground utility damage enforcement board, created by § 65-31- 
114. 
(b) Each department, commission, board, agency, or council of state govern- 
ment created during calendar year 2021 terminates on June 30, 2023. 
(c) Any governmental entity that has been terminated under this section 
may be continued, reestablished, or restructured in accordance with this 
chapter. 


History. § 2; 2020, ch. 613, § 2; 2020, ch. 634, § 2; 2021, 


Acts 2016, ch. 558, § 2; 2017, ch. 324, § 2; 
2018, ch. 504, § 2; 2018, ch. 521, § 2; 2018, ch. 
522, § 2; 2018, ch. 531, § 2; 2018, ch. 704, § 2; 
2018, ch. 839, § 4; 2018, ch. 955, § 1; 2019, ch. 
46, § 2; 2019, ch. 47, § 2; 2019, ch. 50, § 2; 
2019, ch. 54, § 2; 2019, ch. 56, § 2; 2019, ch. 73, 
§ 1; 2019, ch. 113, § 2; 2019, ch. 115, § 2; 2019, 
ch. 285, § 2; 2019, ch. 286, § 2; 2019, ch. 287, 
§ 2; 2019, ch. 288, § 2; 2019, ch. 289, § 2; 2019, 
ch. 290, § 2; 2019,.ch. 291, § 2;,.2019, ch. 293, 
§ 2; 2019, ch. 333, § 2; 2019, ch. 368, § 2; 2020, 
ch. 538, § 2; 2020, ch. 541, § 2; 2020, ch. 612, 


ch. 49, § 2; 2021, ch. 75, § 2; 2021, ch. 145, § 1; 
2021, ch. 159, § 2; 2021, ch. 160, § 1; 2021, ch. 
224, § 2; 2021, ch. 288, § 2; 2021, ch. 318, § 2; 
2021, ch. 352, § 2; 2021, ch. 491, § 20; 2021, ch. 
557,..8. 3:.2021, «ch... 57-7,..8, 2:.2021; (2nd Ex. 
Sess.), ch. 1, § 4. 


Compiler’s Notes. This section is set out in 
the Advance Code Service to correct the refer- 
ence in (a)(21) from “§ 68-7-101” to “§ 68-7- 
102”. 


CHAPTER 49 
TENNESSEE SPORTS GAMING ACT 


SECTION. 

4-49-105. Sports wagering advisory council — 
Creation — Membership — 
Terms. 


SECTION. 
4-49-106. Powers and duties of council — 
Adoption of rules. 


4-49-105. Sports wagering advisory council — Creation — Member- 
ship — Terms. 


(a)(1) There is created the sports wagering advisory council to enforce this 
chapter and supervise compliance with laws relating to the regulation and 
control of wagering on sporting events in this state. 
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(2) The council shall hire an executive director to direct and oversee the 
day-to-day operations and management of sports gaming under this chapter 
and other employees as deemed necessary by the council to assist the 
executive director and carry out the duties of the council. The executive 
director will be vested with such powers and duties as specified by the 
council by rule. 

(3) The council shall establish the salaries of the executive director and 
employees hired under this subsection (a) and such executive director and 
employees serve at the pleasure of the council. 

(b) The council is composed of nine (9) members appointed as follows: 

(1) Three (3) by the governor, with one (1) member from each grand 
division of this state; 

(2) Three (3) by the speaker of the senate, with one (1) member from each 
grand division of this state; and 

(3) Three (3) by the speaker of the house of representatives, with one (1) 
member from each grand division of this state. 

(c) Prior to the appointment of a person to the council, the appointing 
authority shall submit the name of the potential member to the Tennessee 
bureau of investigation. The bureau shall conduct a criminal records check on 
all such persons pursuant to § 38-6-109. The bureau may contract with any 
other law enforcement agency to assist in such investigation. Such potential 
member shall supply a set of fingerprints upon request and in the manner 
requested by the investigating entity. 

(d) The term of each member begins on July 1. For purposes mae staggering 
the terms of the council, each appointing authority shall appoint one (1) 
member to a term of four (4) years, one (1) member to a term of three (3) years, 
and one (1) member to a term of (2) years. 

(e) After the initial terms, the term of an appointed or reappointed member 
is four (4) years. However, the term of a reappointed member or a new 
appointee replacing an existing member begins on the day of the expiration of 
the prior term. 

(f) Notwithstanding subsection (e), at the end of the member’s term, the 
member shall continue to serve until a replacement is appointed by the 
appropriate appointing authority. 

(g)(1) Each member of the council must: 

(A) Be a citizen of the United States; 

(B) Be, and remain, a resident of this state; and 

(C) Possess and demonstrate honesty, integrity, and good character. 
(2) A person is not eligible for appointment to the council if the person: 

(A) Holds any elective office in state government; 

(B) Is an officer or official of any political party; 

(C) Has a direct pecuniary interest in the sports wagering or gaming 
industry; 

(D) Has been convicted of a felony; 

(E) Has been convicted of a misdemeanor involving gambling, theft, 
computer-related offenses, forgery, perjury, dishonesty, or unlawfully sell- 
ing or providing a product or substance to a minor; 

(F) Has been convicted of any violation under this chapter; or 
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(G) Has been convicted of any offense in a federal court, military court, 
or court of another state, territory, or jurisdiction that under the laws of 
this state would disqualify such person pursuant to subdivisions 
(g)(2)(D)-(F). 

(h) In making appointments to the council, the appointing authorities shall 
strive to ensure that the council membership is diverse in educational 
background, ethnicity, race, gender, and geographic residency and has experi- 
ence in: 

(1) The sports industry; 

(2) Accounting; and 

(3) Law enforcement. 

(i) A vacancy on the council must be filled for the balance of the unexpired 
term in the same manner as the original appointment. 

(j) Five (5) members of the council constitute a quorum for the purposes of 
voting and conducting the business of the council. 

(k) The council shall elect a chair from among its membership. The chair 
shall serve in that capacity for one (1) year and is eligible for reelection. The 
chair shall preside at all meetings and shall have all the powers and privileges 
of other members. 

(1) The council shall meet not less than quarterly, and may hold additional 
regular and special meetings at the call of the chair. 

(m) The members must be reimbursed for per diem and travel expenses in 
accordance with the comprehensive travel regulations as promulgated by the 
department of finance and administration and approved by the attorney 
general and reporter. 

(n)(1) Meetings of the council are subject to the public meeting requirements 

prescribed in title 8, chapter 44, part 1; provided, that the council may meet 

virtually using an internet platform in emergency circumstances in a 

manner prescribed by rule of the council and in accordance with subdivision 

(n)(2). 

(2) Virtual emergency meetings may only be conducted if the council: 

(A) Not less than twenty-four (24) hours prior to the meeting, provides 
on its website public notice of the meeting; 

(B) Provides adequate electronic or other notice to each licensee or 
permittee with an interest in the meeting, if applicable; 

(C) Provides an audio or video feed of the meeting on its website which 
is accessible to the general public; and 

(D) Provides a mechanism by which any licensee or permittee subject to 
disciplinary action at the meeting, if applicable, has the opportunity to 
provide testimony and submit evidence to the council members 
electronically. 

(3) Disciplinary action taken against a licensee or permittee at a virtual 
emergency meeting under this subsection (n) is temporary until the council 
conducts a full investigative hearing on the matter in accordance with 
§ 4-49-326 not later than five (5) business days after the conclusion of the 
virtual emergency meeting. If the council does not comply with this subdi- 
vision (n)(3), the disciplinary action of the council taken at the virtual 
emergency meeting is null and void. 
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(0) The council may from time to time convene an ad hoc advisory committee 
composed of nonmembers with particular expertise in an area or areas relative 
to sports gaming to: 

(1) Advise the board of best practices with respect to sports wagering; 

(2) Provide administrative and technical advice to the board with respect 
to sports wagering; _ 

(3) Conduct research or perform studies relative to sports wagering; and 

(4) Perform any other activities to assist the council in carrying out its 
duties. 

(p) The council may, in its discretion, reimburse members of an ad hoc 
advisory committee convened under subsection (0) for per diem and travel 
expenses in accordance with the comprehensive travel rules as promulgated by 
the department of finance and administration and approved by the attorney 
general and reporter. 


History. heading to reflect recent amendments to the 
Acts 2019, ch. 507, § 1; 2021, ch. 593, §§ 3-5, — section. 
27, 30; T.C.A. § 4-51-305. 


Compiler’s Notes. This section is set out in 
the Advance Code Service to update the section 


4-49-106. Powers and duties of council — Adoption of rules. 


(a) The council shall enforce this chapter and supervise compliance with 
laws and rules relating to the regulation and control of wagering on sporting 
events in this state. 

(b) The council shall promulgate rules in accordance with this chapter and 
the Uniform Administrative Procedures Act, compiled in title 4, chapter 5. 


History. heading to reflect recent amendments to the 
Acts 2019, ch. 507, § 1; 2021, ch. 593, §§ 6, — section. 
27, 30; T.C.A. § 4-51-306. 


Compiler’s Notes. This section is set out in 
the Advance Code Service to update the section 


TITLE 5 
COUNTIES 


CHAPTER 21 
COUNTY FINANCIAL MANAGEMENT SYSTEM OF 1981 


5-21-106. Director — Appointment and compensation. 


Attorney General Opinions. Adirectorofa pursuant to TC.A. § 5-21-106 under the 
county finance department who is appointed County Financial Management System of 1981 


5-21-118 


is not a “full-time purchasing agent” for pur- 
poses of T.C.A. § 12-3-1212. Because a finance 
director’s duties and responsibilities are not 
wholly or primarily dedicated to purchasing, 
the finance director is not a full-time purchas- 
ing agent. First, since the finance director does 
not have any duties or responsibilities relative 
to purchasing when a county forms a separate 
purchasing department with its own purchas- 
ing agent, the finance director is not a “full-time 
purchasing agent.” Second, even when there is 
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no separate purchasing department and the 
finance director serves as the county’s purchas- 
ing agent, the finance director is not a “full- 
time” purchasing agent because as finance di- 
rector his or her available work time is not 
wholly devoted to the duties of purchasing 
agent but is divided among several duties and 
responsibilities pertaining to the financial func- 
tioning of the county. OAG 21-04, 2021 Tenn. 
AG LEXIS 4 (38/18/2021). 


5-21-118. Director as purchasing agent — Optional purchasing depart- 


ment. 


Attorney General Opinions. A director of a 
county finance department who is appointed 
pursuant to TC.A. § 5-21-106 under the 
County Financial Management System of 1981 
is not a “full-time purchasing agent” for pur- 
poses of T.C.A. § 12-3-1212. Because a finance 
director’s duties and responsibilities are not 
wholly or primarily dedicated to purchasing, 
the finance director is not a full-time purchas- 
ing agent. First, since the finance director does 
not have any duties or responsibilities relative 
to purchasing when a county forms a separate 
purchasing department with its own purchas- 


ing agent, the finance director is not a “full-time 
purchasing agent.” Second, even when there is 
no separate purchasing department and the 
finance director serves as the county’s purchas- 
ing agent, the finance director is not a “full- 
time” purchasing agent because as finance di- 
rector his or her available work time is not 
wholly devoted to the duties of purchasing 
agent but is divided among several duties and 
responsibilities pertaining to the financial func- 
tioning of the county. OAG 21-04, 2021 Tenn. 
AG LEXIS 4 (3/18/2021). 


TITLE 6 
CITIES AND TOWNS 


MUNICIPAL GOVERNMENT GENERALLY 
CHAPTER 51 
CHANGE OF MUNICIPAL BOUNDARIES 


Part 1 ANNEXATION 


6-51-102. Plan of services. 


NOTES TO DECISIONS 


15. Review. 

Plaintiffs lacked standing to bring a declara- 
tory judgment action to declare a city’s annexa- 
tions void based on the city’s violation of T.C.A. 
§ 6-51-102(b)(5), as plaintiffs’ alleged injury— 
the deprivation of city funds—was not fairly 
traceable to the allegedly ultra vires annexa- 


tions; it was speculative at best to conclude 
that, but for the annexations, the city would 
have provided the services that plaintiffs allege 
they were entitled to. Little v. City of Chatta- 
nooga, — S.W.3d —, 2022 Tenn. App. LEXIS 28 
(Tenn. Ct. App. Jan. 25, 2022). 
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6-58-114 


6-51-108. Rights of residents of annexed territory — Plan of service 


and progress report. 


NOTES TO DECISIONS 


ANALYSIS 


1. Duty to Provide Privileges of Citizenship. 
3. Standing. 


1. Duty to Provide Privileges of Citizen- 
ship. 

Evidence showed a city substantially and 
materially complied with certain requirements 
of the plans of services arising from a 1972 
annexation, as according to a city engineer and 
several trial exhibits, the city responded to 
service requests and issued work orders for 
numerous improvements, including paving and 
resurfacing, roadway and driveway requests, 


sidewalks, roadway repair and construction, 
guardrail repairs, sidewalk repairs and con- 
struction, and curb repair and construction. 
Little v. City of Chattanooga, — S.W.3d —, 2022 
Tenn. App. LEXIS 28 (Tenn. Ct. App. Jan. 25, 
2022). 


3. Standing. 

It was evident that plaintiffs had not received 
all of the services identified in the plans of 
services arising from a 1972 annexation; ac- 
cordingly, they were aggrieved and had stand- 
ing. Little v. City of Chattanooga, — S.W.3d —, 
2022 Tenn. App. LEXIS 28 (Tenn. Ct. App. Jan. 
25, 2022). 


CHAPTER 58 
COMPREHENSIVE GROWTH PLAN 


6-58-110. Certain grants unavailable to counties and municipalities 
without approved growth plan as of July 1, 2001. 


Attorney General Opinions. A city or 
county that fails to fully fund its share of its 
joint economic and community development 
board’s budget is ineligible for all state grants. 
Furthermore, T.C.A. § 6-58-114 has not been 
impliedly repealed. Neither 2015 Tenn. Pub. 
Acts ch. 512 nor 2014 Tenn. Pub. Acts ch. 707 
evidences any intention to abrogate any of the 
provisions in T.C.A. § 6-58-114 concerning joint 


economic and community development boards, 
the funding of those boards, or the ramifica- 
tions for the failure to comply with the require- 
ments of that section. Moreover, no legislation 
enacted since the passage of these Acts has 
been identified that indicates such an inten- 
tion. OAG 20-15, 2020 Tenn. AG LEXIS 39 
(8/19/2020). 


6-58-114. Joint economic and community development board. 


Attorney General Opinions. A city or 
county that fails to fully fund its share of its 
joint economic and community development 
board’s budget is ineligible for all state grants. 
Furthermore, T.C.A. § 6-58-114 has not been 
impliedly repealed. Neither 2015 Tenn. Pub. 
Acts ch. 512 nor 2014 Tenn. Pub. Acts ch. 707 
evidences any intention to abrogate any of the 
provisions in T.C.A. § 6-58-114 concerning joint 


economic and community development boards, 
the funding of those boards, or the ramifica- 
tions for the failure to comply with the require- 
ments of that section. Moreover, no legislation 
enacted since the passage of these Acts has 
been identified that indicates such an inten- 
tion. OAG 20-15, 2020 Tenn. AG LEXIS 39 
(8/19/2020). 


7-36-107 
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TITLE 7 


CONSOLIDATED GOVERNMENTS AND LOCAL 
GOVERNMENTAL FUNCTIONS AND ENTITIES 


MUNICIPAL FUNCTIONS 
CHAPTER 36 
MUNICIPAL ENERGY AUTHORITY ACT 


7-36-107. Powers of authority. 


Attorney General Opinions. Generally, an 
energy authority may extend water and waste- 
water services outside its electric service area 
with the consent of any municipality or utility 
district into which service is to be extended. An 
energy authority may provide telecommunica- 
tions service—which includes telephone, cable 


television, and Internet (broadband) service— 
only within its electric service area and with 
the permission of any other municipality lo- 
cated within its service area, into which service 
is to be extended. OAG 21-06, 2021 Tenn. AG 
LEXIS 6 (5/10/2021). 


LOCAL GOVERNMENT FUNCTIONS 
CHAPTER 51 
MISCELLANEOUS GOVERNMENTAL AND PROPRIETARY FUNCTIONS 


Part 11 ApuLTORIENTED ESTABLISHMENT REGISTRATION Act oF 1998 


7-51-1102. Part definitions. 


NOTES TO DECISIONS 


2. Construction. 

Definitions of a sexually oriented business, 
specified anatomical areas, and employees in a 
licensing ordinance applicable to sexually ori- 
ented businesses in the City of Knoxville, 
Tenn., do not pose a real and substantial dan- 
ger to significantly compromise constitutionally 
protected speech and words are narrowly tai- 


lored to target performances at sexually ori- 
ented business that cause negative secondary 
effects; terms adult cabaret and employee are 
subject to a narrowing construction that more 
clearly defines those subject to the ordinance. 
Gene Lovelace Enters. v. City of Knoxville, — 
S.W.3d —, 2021 Tenn. App. LEXIS 229 (Tenn. 
Ct. App. June 11, 2021). 


CHAPTER 52 
MUNICIPAL ELECTRIC PLANTS 


Part 6 CABLE TELEVISION, INTERNET AND RELATED SERVICES 


7-52-601. Authority to operate services. 


Attorney General Opinions. Generally, an 
energy authority may extend water and waste- 
water services outside its electric service area 
with the consent of any municipality or utility 
district into which service is to be extended. An 


energy authority may provide telecommunica- 
tions service—which includes telephone, cable 
television, and Internet (broadband) service— 
only within its electric service area and with 
the permission of any other municipality lo- 
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cated within its service area, into which service 
is to be extended. OAG 21-06, 2021 Tenn. AG 
LEXIS 6 (5/10/2021). 


8-30-318 


TITLE 8 


PUBLIC OFFICERS AND EMPLOYEES 
CHAPTER 7 
DISTRICT ATTORNEYS GENERAL 


Part 1 GENERAL PROVISIONS 


8-7-103. Duties. 


NOTES TO DECISIONS 


4, Appellate Proceedings. 

Defendant failed to explain how interpreting 
the statute to mean district attorneys general 
were barred from testifying at parole hearings 
would accomplish the statute’s legislative in- 
tention, when nothing else in the statute or in 
the broader statutory scheme lent itself to that 


interpretation; defendant’s interpretation was 
strained and unreasonable, and there was 
nothing improper or illegal about the attorneys 
general’s testimony at defendant’s parole hear- 
ing. Wortman v. State, — S.W.3d —, 2021 Tenn. 
App. LEXIS 441 (Tenn. Ct. App. Nov. 8, 2021). 


CHAPTER 30 
STATE SERVICE 


Part 3 STatE EMPLOYMENT 


8-30-318. Appeal procedure for employees — Complaints. 


NOTES TO DECISIONS 


ANALYSIS 


1% Burden of Proof. 
a Dismissal. 


1. Burden of Proof. 

Because a preferred service employee failed 
to demonstrate a right to relief by a preponder- 
ance of the evidence, his Step III appeal was 
properly dismissed; the employee did not pres- 
ent sufficient evidence to meet his burden of 
proof because the vast majority of his transac- 
tions with an outside vendor lacked sufficient 
documentation, and his explanations did not 
address the Tennessee Department of Trans- 
portation’s concerns about his ability to suc- 
cessfully fulfill the requirements of the job. 
Vaulx v. Tenn. DOT, — S.W.3d —, 2021 Tenn. 
App. LEXIS 212 (Tenn. Ct. App. May 27, 2021). 

Administrative law judge did not err in re- 
quiring a preferred service employee to bear 
the burden of proof because the employee was 


the petitioning party. Vaulx v. Tenn. DOT, — 
S.W.3d —, 2021 Tenn. App. LEXIS 212 (Tenn. 
Ct. App. May 27, 2021). 

Administrative law judge (ALJ) did not im- 
pede a preferred service employee’s efforts to 
present evidence to the Board of Appeals be- 
cause the ALJ’s evidentiary instructions com- 
plied with applicable law, and the employee’s 
statements did not constitute evidence. Vaulx v. 
Tenn. DOT, — S.W.3d —, 2021 Tenn. App. 
LEXIS 212 (Tenn. Ct. App. May 27, 2021). 


4, Dismissal. 

Administrative law judge (ALJ) did not err in 
treating the Tennessee Department of Transpi- 
ration’s (TDOT) motion for a directed verdict as 
a motion to dismiss because the ALJ applied 
the appropriate legal standard to TDOT’s mo- 
tion; the ALJ instructed the Board of Appeals 
on the legal standard for motions challenging 
the sufficiency of the plaintiff's proof, and the 
Board evaluated the employee’s proof and de- 
termined he failed to show TDOT lacked suffi- 
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cient cause for his dismissal. Vaulx v. Tenn. 
DOT, — S.W.3d —, 2021 Tenn. App. LEXIS 212 
(Tenn. Ct. App. May 27, 2021). 
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CHAPTER 50 
MISCELLANEOUS PROVISIONS 


Part 1 GENERAL PROVISIONS 


8-50-103. Employment of the disabled — Discrimination prohibited — 
Penalty — Complaint. 


NOTES TO DECISIONS 


5. Illustrative Cases. 

Trial court did not err in concluding that the 
employee’s resignation was voluntary; the city 
had good cause to terminate her as she could 
not perform the essential functions of the meter 
reader position, and thus the fact that she had 
to choose between two unfavorable options did 
not mean she made her choice to resign invol- 
untarily. Black v. City of Clarksville, — S.W.3d 
—, 2022 Tenn. App. LEXIS 9 (Tenn. Ct. App. 
Jan. 13, 2022). 

Employee’s belief that she could still do the 
job remained uncorroborated and was simply 
irrelevant as to whether she was qualified for 
the job, plus her after-the-fact belief that she 
could still do the job was entirely discredited bv 
her own prior statements because she admitted 
several times that her rheumatoid arthritis, to 


some degree, prevented or impaired her perfor- 
mance of the essential functions of the meter 
reader position. Black v. City of Clarksville, — 
S.W.3d —, 2022 Tenn. App. LEXIS 9 (Tenn. Ct. 
App. Jan. 18, 2022). 

Because employee was not qualified for the 
position and did not suffer an adverse employ- 
ment action due to her voluntary resignation, 
trial court properly granted employer summary 
judgment on employee’s discriminatory dis- 
charge claim; although she possessed the skill 
and training for the meter reader position, the 
city acted reasonably in relying on her doctor’s 
statements on the medical inquiry form to 
determine that she was no longer able to per- 
form the essential functions of her job. Black v. 
City of Clarksville, — S.W.3d —, 2022 Tenn. 
App. LEXIS 9 (Tenn. Ct. App. Jan. 13, 2022). 


TITLE 9 


PUBLIC FINANCES 
CHAPTER 8 
BOARD OF CLAIMS 


Part 3 TENNESSEE CLAIMS COMMISSION 


9-8-307. Jurisdiction — Claims — Waiver of actions — Standard for 
tort liability — Damages — Immunities — Definitions — 


Transfer of claims. 


NOTES TO DECISIONS 


ANALYSIS. : 


11. Sovereign Immunity. 
14. State-Controlled Real Property. 


11. Sovereign Immunity. 

What T.C.A. § 9-8-307(a)(1)(C) does to re- 
move immunity from the State, the recre- 
ational use statute, T.C.A. § 70-7-102, taketh 
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away. Pierce v. State, — S.W.3d —, 2021 Tenn. 
App. LEXIS 250 (Tenn. Ct. App. June 25, 2021). 
Family came to the park as visitors on a 
family trip and the court failed to see how the 
family’s son, as a mere park visitor, was in the 
care of the State, in its custody, or under its 
control within the meaning of the statute. 
Pierce v. State, — S.W.3d —, 2021 Tenn. App. 
LEXIS 250 (Tenn. Ct. App. June 25, 2021). 


14. State-Controlled Real Property. 

In a case in which a patient died after a fall at 
a state-owned rehabilitation facility, pursuant 
to the Claims Commission Act, the administra- 


10-7-503 


tor of the deceased patient’s estate could not 
show that the condition of the sidewalk more 
likely than not caused the patient’s fall as the 
patient might have been distracted, the sun 
might have been in his eyes, or his physical 
condition might have impeded his control of the 
wheelchair; the height differential between the 
sidewalk and the pavement by itself did not 
prove that the sidewalk was dangerous; and 
none of the previous accidents at the facility 
happened at the same location, and they were 
not linked to the condition of the sidewalk. 
O’Guin v. State, — S.W.3d —, 2021 Tenn. App. 
LEXIS 300 (Tenn. Ct. App. July 28, 2021). 


Part 4 Division oF CLAIMS AND Risk MANAGEMENT 


9-8-402. Claims. 


NOTES TO DECISIONS 


2. Statutes of Limitation. 

Claims Commission properly dismissed a 
claimant’s appeal for lack of jurisdiction be- 
cause, while she satisfied the statute of limita- 
tions requirement, she failed to file her appeal 
to the Commission within the 90 days, and the 
subject statutes addressed different junctures 
within a case. Howard v. State, — S.W.3d —, 
2021 Tenn. App. LEXIS 343 (Tenn. Ct. App. 
Aug. 26, 2021). 


State’s motion to dismiss was properly dis- 
missed because, pursuant to the statute, the 
wife was required to give written notice of her 
consortium claim to the Division of Claims and 
Risk Management in order to recover in this 
case, but failed to do so. Kampmeyer v. State, — 
S.W.3d —, 2022 Tenn. LEXIS 2 (Tenn. Jan. 13, 
2022). 


TITLE 10 
PUBLIC LIBRARIES, ARCHIVES AND RECORDS 


CHAPTER 7 
PUBLIC RECORDS 


Part 5 MISCELLANEOUS PROVISIONS 


10-7-503. Records open to public inspection — Establishment of writ- 
ten public records policy by county and municipal gov- 
ernmental entities — Injunction in cases of disruptive 
requests — Promulgation of rules regarding public re- 
cords by state governmental entities — Destruction of 


public records. 


NOTES TO DECISIONS 


2. Public Records. 

In a Tennessee Public Records Act case, the 
trial court properly found that the sheriffs 
office willfully denied two of appellee’s public 
records request for information regarding its 
agreement with Immigrations and Customs 


Enforcement to detain suspects because the 
office deliberately chose not to search for ar- 
chived emails, despite its own policy requiring 
employees to retain these records; the sheriffs 
office presented no legal justification for this 
decision. The fact that the sheriffs office con- 


10-7-505 


ducted a limited search and produced some 
responsive documents did not excuse its failure 
to search for other responsive records. Conley v. 
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Knox Cnty. Sheriff, — S.W.3d —, 2022 Tenn. 
App. LEXIS 41 (Tenn. Ct. App. Feb. 1, 2022). 


10-7-505. Denial of access — Procedures for obtaining access — Court 
orders — Injunctions — Appeals — Liability for nondis- 


closure. 


NOTES TO DECISIONS 


5. Attorney’s Fees. 

In a Tennessee Public Records Act case, the 
trial court properly found that the sheriffs 
office willfully denied two of appellee’s public 
records request for information regarding its 
agreement with Immigrations and Customs 
Enforcement to detain suspects because the 
office deliberately chose not to search for ar- 
chived emails, despite its own policy requiring 


employees to retain these records. The trial 
court abused its discretion in awarding appel- 
lee costs and fees incurred throughout the en- 
tire litigation, because only two of her records 
requests were willfully denied; she was not 
entitled to fees for the ten public records re- 
quests that were not willfully denied. Conley v. 
Knox Cnty. Sheriff, — S.W.3d —, 2022 Tenn. 
App. LEXIS 41 (Tenn. Ct. App. Feb. 1, 2022). 


TITLE 12 


PUBLIC PROPERTY, PRINTING AND CONTRACTS 
CHAPTER 3 
PUBLIC PURCHASES 


Part 5 CompPETITIVE SOLICITATIONS 


12-3-514. Protests by aggrieved respondents. 


NOTES TO DECISIONS 


ANALYSIS 


1 Construction. 
2. Supplementation of Record. 
3 Calculation of Bond. 


1. Construction. 

T.C.A. § 12-3-514(d) offers four distinct 
methods of calculating a protest bond amount 
and the proper method to apply in a given case 
will be the one that addresses the State’s expo- 
sure under the proposed contract; the four 
distinct methods created by the 2015 amend- 
ment provide four separate ways of protecting 
the State depending on the type of contract at 
issue. The correct subsection to apply will de- 
pend on how much cost the State may incur 
under the request for proposal. Guidesoft, Inc. 
v. State Protest Comm., — S.W.3d —, 2021 
Tenn. App. LEXIS 353 (Tenn. Ct. App. Sept. 2, 
2021). 

It is the Central Procurement Office, rather 
than the disappointed bidder, that determines 
the protest bond amount in the first instance. 
Guidesoft, Inc. v. State Protest Comm., — 


S.W.3d —, 2021 Tenn. App. LEXIS 353 (Tenn. 
Ct. App. Sept. 2, 2021). 

T.C.A. § 12-3-514(1) does not preclude a 
party from introducing additional evidence for 
the limited purpose of showing that the State 
Protest Committee exceeded its jurisdiction or 
acted illegally, capriciously, or arbitrarily; it is 
not, however, a chance to relitigate the Com- 
mittee’s substantive decision. Guidesoft, Inc. v. 
State Protest Comm., — S.W.3d —, 2021 Tenn. 
App. LEXIS 353 (Tenn. Ct. App. Sept. 2, 2021). 

Protest bond statute is meant to protect the 
State, and the appropriate protest bond 
amount is based on the costs the State may 
incur rather than a bidder’s proposed cost. 
Guidesoft, Inc. v. State Protest Comm., — 
S.W.3d —, 2021 Tenn. App. LEXIS 353 (Tenn. 
Ct. App. Sept. 2, 2021). 


2. Supplementation of Record. 
Supplemental evidence the company sought 
to introduce concerning the Central Procure- 
ment Office’s past practices would not assist 
the court’s interpretation of the statute, and 
thus the trial court did not abuse its discretion 
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in denying the company’s motion to supplement 
the record. Guidesoft, Inc. v. State Protest 
Comm., — S.W.3d —, 2021 Tenn. App. LEXIS 
353 (Tenn. Ct. App. Sept. 2, 2021). 


3. Calculation of Bond. 

Central Procurement Office’s application of 
T.C.A. § 12-3-514(d)(2) to calculate the protest 
bond met the statute’s purpose as it protected 
the State based on its actual exposure; under 
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16-1-116 


the request for proposal, the State’s estimated 
maximum liability was $190,000,000, yielding 
a protest bond of $9,500,000. Thus, the compa- 
ny’s $71,250 bond was grossly disproportionate, 
and as no illegal or arbitrary acts were noted, 
the dismissal of the company’s petition for 
certiorari review was affirmed. Guidesoft, Inc. 
v. State Protest Comm., — S.W.3d —, 2021 
Tenn. App. LEXIS 353 (Tenn. Ct. App. Sept. 2, 
2021). 


Part 12 Loca GOVERNMENTS 


12-3-1212. Resolution or ordinance to increase threshold amount for 
requiring public advertisement and competitive bid- 


ding. 


Attorney General Opinions. A director of a 
county finance department who is appointed 
pursuant to TC.A. § 5-21-106 under the 
County Financial Management System of 1981 
is not a “full-time purchasing agent” for pur- 
poses of T.C.A. § 12-3-1212. Because a finance 
director’s duties and responsibilities are not 
wholly or primarily dedicated to purchasing, 
the finance director is not a full-time purchas- 
ing agent. First, since the finance director does 
not have any duties or responsibilities relative 
to purchasing when a county forms a separate 
purchasing department with its own purchas- 


ing agent, the finance director is not a “full-time 
purchasing agent.” Second, even when there is 
no separate purchasing department and the 
finance director serves as the county’s purchas- 
ing agent, the finance director is not a “full- 
time” purchasing agent because as finance di- 
rector his or her available work time is not 
wholly devoted to the duties of purchasing 
agent but is divided among several duties and 
responsibilities pertaining to the financial func- 
tioning of the county. OAG 21-04, 2021 Tenn. 
AG LEXIS 4 (3/18/2021). 


TITLE 16 


COURTS 
CHAPTER 1 
GENERAL PROVISIONS 


16-1-116. Transfer of actions or appeals. 


NOTES TO DECISIONS 


2. Transfer. 

Statute confers exclusive jurisdiction upon 
the Court of Appeals to adjudicate the appeal of 
an order dismissing or refusing to dismiss a 
legal action pursuant to a petition filed under 
the Tennessee Public Participation Act; appeals 
lie in the Court of Appeals whether the order is 
final or interlocutory and regardless of whether 


the case is appealed from general sessions or 
circuit court, and the circuit court here did not 
err in concluding that it lacked subject matter 
jurisdiction and in transferring the case. Nan- 
digam Neurology, PLC v. Beavers, — S.W.3d —, 
2021 Tenn. App. LEXIS 237 (Tenn. Ct. App. 
June 18, 2021). 


16-5-108 
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CHAPTER 5 
COURT OF CRIMINAL APPEALS 


16-5-108. Jurisdiction. 


NOTES TO DECISIONS 


7. Authority of Court. 

With respect to whether the trial court re- 
tained jurisdiction to enter the amended judg- 
ments and restitution order, the judgments 
filed on August 20, 2020, did not constitute final 
judgments, and defendant was therefore un- 
able to appeal from them, and the trial court 
retained jurisdiction to amend them; the trial 


court retained jurisdiction to enter the restitu- 
tion order and amended judgments on October 
1, 2020, and because the August 20 filings were 
not final judgments, defendant was unable to 
appeal those judgments. Tenn. v. Cavin, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 516 
(Tenn. Crim. App. Nov. 3, 2021). 


CHAPTER 11 
CHANCERY COURTS 


Part 1 JURISDICTION AND POWERS 


16-11-101. General powers. 


NOTES TO DECISIONS 


4, Jurisdiction — Examples. 
Being a court of equity, the trial court had 
jurisdiction to hear appellee’s petition for judi- 


cial reformation of the deed. In re Estate of 
Johnson, — S.W.3d —, 2021 Tenn. App. LEXIS 
210 (Tenn. Ct. App. May 26, 2021). 


CHAPTER 15 
COURTS OF GENERAL SESSIONS 


Part 7 MISCELLANEOUS PROVISIONS 


16-15-713. Attachments and contempts. 


NOTES TO DECISIONS 


1. Authorized Punishment for Contempt. 

Circuit court properly found a_ property 
owner guilty of 18 counts of criminal contempt 
and consecutively sentenced him to 180 days in 
jail with all but four days suspended because 
the evidence was sufficient to support the cir- 
cuit court’s findings since the owner knew he 


was prohibited him from operating the prop- 
erty as a short-term rental property, he had 
sufficient notice, and the other issues raised by 
the owner were either waived or unavailing. 
Nashville v. Jones, — S.W.38d —, 2021 Tenn. 
App. LEXIS 171 (Tenn. Ct. App. Apr. 23, 2021). 
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20-2-223 


CHAPTER 16 
COUNTY COURTS 


Part 2 TRANSFER OF PROBATE JURISDICTION TO CHANCERY CouRT 


16-16-201. Probate jurisdiction and administration of estates in chan- 


cery court. 


NOTES TO DECISIONS 


4, Will Contest. 

Because a contestant’s second notice of will 
contest and motion for certificate of will contest 
was in relation and response to the personal 
representative’s second petition for probate of 
will in solemn form and occurred prior to the 
entry of the final order in solemn form, it was 


timely and not barred by the statute of limita- 
tions; the contestant’s filing was not relative to 
the first petition for testate administration in 
common form since issues in that petition were 
adjudicated. In re Estate of Clark, — S.W.3d —, 
2021 Tenn. App. LEXIS 202 (Tenn. Ct. App. 
May 25, 2021). 


TITLE 20 


CIVIL PROCEDURE 
CHAPTER 2 
PROCESS 


Part 2 Lonc-ArM STATUTES 


20-2-214. Jurisdiction of persons unavailable to personal service in 
state — Classes of actions to which applicable. 


NOTES TO DECISIONS 


20. Particular Cases. 

Although an insurer, acting as a subrogee, 
argued that specific jurisdiction existed as to a 
corporation because corporations that were af- 
filiated with the corporation manufactured, 
marketed, and distributed the battery that in- 
jured the insureds in Tennessee when the bat- 
tery exploded in a vacuum cleaner, the court 


found that the insurer failed to establish its 
prima facie case regarding personal jurisdiction 
as the court did not find any of the insured’s 
proffered facts sufficient to establish the exis- 
tence of personal jurisdiction. Shelter Mut. Ins. 
Co. v. Bissell Homecare, Inc., — F. Supp. 2d —, 
2021 U.S. Dist. LEXIS 81340 (M.D. Tenn. Apr. 
28, 2021). 


20-2-223. Personal jurisdiction based on conduct. 


NOTES TO DECISIONS 


1. Illustrative Cases. 

Although an insurer, acting as a subrogee, 
argued that specific jurisdiction existed as to a 
corporation because corporations that were af- 
filiated with the corporation manufactured, 
marketed, and distributed the battery that in- 
jured the insureds in Tennessee when the bat- 
tery exploded in a vacuum cleaner, the court 


found that the insurer failed to establish its 
prima facie case regarding personal jurisdiction 
as the court did not find any of the insured’s 
proffered facts sufficient to establish the exis- 
tence of personal jurisdiction. Shelter Mut. Ins. 
Co. v. Bissell Homecare, Inc., — F. Supp. 2d —, 
2021 U.S. Dist. LEXIS 81340 (M.D. Tenn. Apr. 
28, 2021). 


20-2-225 
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20-2-225. Other bases of jurisdiction unaffected — Jurisdiction when- 
ever permitted by constitution. 


NOTES TO DECISIONS 


2. Jurisdiction Not Found. 

Although an insurer, acting as a subrogee, 
argued that specific jurisdiction existed as to a 
corporation because corporations that were af- 
filiated with the corporation manufactured, 
marketed, and distributed the battery that in- 
jured the insureds in Tennessee when the bat- 
tery exploded in a vacuum cleaner, the court 


found that the insurer failed to establish its 
prima facie case regarding personal jurisdiction 
as the court did not find any of the insured’s 
proffered facts sufficient to establish the exis- 
tence of personal jurisdiction. Shelter Mut. Ins. 
Co. v. Bissell Homecare, Inc., — F. Supp. 2d —, 
2021 U.S. Dist. LEXIS 81340 (M.D. Tenn. Apr. 
28, 2021). 


CHAPTER 10 
ADDITUR AND REMITTITUR 


20-10-101. Additur. 


NOTES TO DECISIONS 


8. Authority of Trial Judge. 

Suggested additur did not destroy the jury’s 
verdict and the evidence did not preponderate 
against the amount of the new judgment. The 
positive adjustment to the jury verdict was 


entirely appropriate and consistent with what 
was permitted under the statute. Lynn v. 
Penske Truck Leasing Co., L.P., — S.W.3d —, 
2021 Tenn. App. LEXIS 451 (Tenn. Ct. App. 
Nov. 16, 2021). 


CHAPTER 17 
TENNESSEE PUBLIC PARTICIPATION ACT 


20-17-103. Chapter definitions. 


NOTES TO DECISIONS 


1. Construction. 

Defendant’s online review was an exercise of 
her right of free speech and she filed a timely 
petition challenging the substance of plaintiffs’ 
claims and alleging her review was not defama- 
tory; plaintiffs failed to meet their burden of 
proof by failing to respond to the petition in 
accordance with the statute. Nandigam Neurol- 
ogy, PLC v. Beavers, — S.W.3d —, 2021 Tenn. 
App. LEXIS 237 (Tenn. Ct. App. June 18, 2021). 

Legislature’s inclusion of health and safety in 
the Tennessee Public Participation Act extends 
to matters affecting individuals, and sexual 
assault is clearly an issue related to health or 
safety, as those terms are commonly under- 
stood. Doe v. Roe, — S.W.3d —, 2021 Tenn. App. 
LEXIS 247 (Tenn. Ct. App. June 24, 2021). 

Defendant’s sexual assault complaint was 
protected activity and constituted a matter of 
public concern within the parameters of the 
Tennessee Public Participation Act; although 
the statute includes issues related to commu- 
nity well-being as constituting a matter of pub- 


lic concern, the court rejects the contention that 
the statute only mandates that an issue involve 
the community as a whole. Doe v. Roe, — 
S.W.3d —, 2021 Tenn. App. LEXIS 247 (Tenn. 
Ct. App. June 24, 2021). 

Although governmental body is not defined 
within the Tennessee Public Participation Act, 
the court interprets it to include public univer- 
sities. Doe v. Roe, — S.W.3d —, 2021 Tenn. App. 
LEXIS 247 (Tenn. Ct. App. June 24, 2021). 

Right to petition merely requires there to be 
a communication that is either intended to 
elicit consideration or review by a governmen- 
tal body or intended to enlist public participa- 
tion to effectuate such consideration. Doe v. 
Roe, — S.W.3d —, 2021 Tenn. App. LEXIS 247 
(Tenn. Ct. App. June 24, 2021). 

Defendant’s sexual assault complaint consti- 
tuted a communication under the Tennessee 
Public Participation Act and she asserted her 
right to petition in the present matter by filing 
her complaint with the public university’s Title 
IX office; dismissal of defendant’s motion was 
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reversed and the burden-shifting mechanism 
under the statute took effect. Doe v. Roe, — 


20-17-107 


S.W.3d —, 2021 Tenn. App. LEXIS 247 (Tenn. 
Ct. App. June 24, 2021). 


20-17-105. Burden of proof — Dismissal of legal action. 


NOTES TO DECISIONS 


ANALYSIS 


i: Construction. 
a0 Burden of Proof. 


1. Construction. 

Defendant’s sexual assault complaint consti- 
tuted a communication under the Tennessee 
Public Participation Act and she asserted her 
right to petition in the present matter by filing 
her complaint with the public university’s Title 
IX office; dismissal of defendant’s motion was 
reversed and the burden-shifting mechanism 
under the statute took effect. Doe v. Roe, — 
S.W.3d —, 2021 Tenn. App. LEXIS 247 (Tenn. 
Ct. App. June 24, 2021). 

Even though a petitioning party’s speech 
may potentially trigger the Tennessee Public 


Participation Act’s protections, the party who 
initiated the legal action is not prevented from 
pursuing his or her action, rather the burden 
shifts to the party filing the complaint to make 
a prima facie case for each element of his cause 
of action. Doe v. Roe, — S.W.3d —, 2021 Tenn. 
App. LEXIS 247 (Tenn. Ct. App. June 24, 2021). 


2. Burden of Proof. 

Defendant’s online review was an exercise of 
her right of free speech and she filed a timely 
petition challenging the substance of plaintiffs’ 
claims and alleging her review was not defama- 
tory; plaintiffs failed to meet their burden of 
proof by failing to respond to the petition in 
accordance with the statute. Nandigam Neurol- 
ogy, PLC v. Beavers, — S.W.3d —, 2021 Tenn. 
App. LEXIS 237 (Tenn. Ct. App. June 18, 2021). 


20-17-106. Appeal of order dismissing or refusing to dismiss legal 


action. 


NOTES TO DECISIONS 


1. Construction. 

Statute confers exclusive jurisdiction upon 
the Court of Appeals to adjudicate the appeal of 
an order dismissing or refusing to dismiss a 
legal action pursuant to a petition filed under 
the Tennessee Public Participation Act; appeals 
lie in the Court of Appeals whether the order is 
final or interlocutory and regardless of whether 
the case is appealed from general sessions or 
circuit court, and the circuit court here did not 
err in concluding that it lacked subject matter 
jurisdiction and in transferring the case. Nan- 
digam Neurology, PLC v. Beavers, — S.W.3d —, 
2021 Tenn. App. LEXIS 237 (Tenn. Ct. App. 
June 18, 2021). 


General sessions order itself satisfies the 
statutory definition of an immediately appeal- 
able order because it dismissed a legal action 
filed under the Tennessee Public Participation 
Act; thus, fact that the general sessions court 
did not address defendant’s request for attor- 
neys fees was inapposite. General Assembly 
created a statutory exception to the final judg- 
ment rule and the court did not lack subject 
matter jurisdiction over this appeal due to 
defendant’s outstanding request for fees. Nan- 
digam Neurology, PLC v. Beavers, — S.W.3d —, 
2021 Tenn. App. LEXIS 2387 (Tenn. Ct. App. 
June 18, 2021). 


20-17-107. Award of court costs, attorney’s fees, and other costs and 
expenses — Additional relief. 


NOTES TO DECISIONS 


1. Attorney Fees. 

Because plaintiffs’ legal action was properly 
dismissed and defendant properly requested 
her appellate fees, the case was remanded for a 
determination of the proper amount of reason- 


able fees incurred by defendant during this 
appeal. Nandigam Neurology, PLC v. Beavers, 
— §.W.3d —, 2021 Tenn. App. LEXIS 237 
(Tenn. Ct. App. June 18, 2021). 


21-1-203 
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TITLE 21 


PROCEEDINGS IN CHANCERY 
CHAPTER 1 
BILLS IN CHANCERY 


Part 2 Process 


21-1-203. Personal service dispensed with. 


NOTES TO DECISIONS 


16. Inability to Find Defendant. 

Because the unknown father was not served 
under the Tennessee Rules of Civil Procedure 
or the statutes governing substituted service, 
the termination of his parental rights was va- 
cated; the record contained no evidence that 
prospective adoptive parents attempted to per- 


21-1-204. Service by publication. 


sonally serve anyone other than the mother, 
and the termination order made no mention of 
their efforts to ascertain the father’s identity or 
whereabouts and did not indicate that the un- 
known father was served by publication. In re 
A.W., — S.W.3d —, 2021 Tenn. App. LEXIS 359 
(Tenn. Ct. App. Sept. 8, 2021). 


NOTES TO DECISIONS 


11. Service Insufficient. 

Because the unknown father was not served 
under the Tennessee Rules of Civil Procedure 
or the statutes governing substituted service, 
the termination of his parental rights was va- 
cated; the record contained no evidence that 
prospective adoptive parents attempted to per- 


sonally serve anyone other than the mother, 
and the termination order made no mention of 
their efforts to ascertain the father’s identity or 
whereabouts and did not indicate that the un- 
known father was served by publication. In re 
A.W., — S.W.3d —, 2021 Tenn. App. LEXIS 359 
(Tenn. Ct. App. Sept. 8, 2021). 


TITLE 23 
ATTORNEYS-AT-LAW 


CHAPTER 3 
UNAUTHORIZED PRACTICE AND IMPROPER CONDUCT 


23-3-105. Privileged communications. 


NOTES TO DECISIONS 


4, Extent of Privilege. 

Attorney’s thoughts, impressions, and rea- 
soning as to why he decided to use certain 
information in making his recommendation re- 
garding an ordinance were covered by the at- 
torney-client and were his work product, 
thereby precluding their discoverability. Court 


declines to extend the scope of legislative im- 
munity to the circumstances here when the 
attorney-client privilege and work product doc- 
trine were more applicable to the issue pre- 
sented. Gene Lovelace Enters. v. City of Knox- 
ville, — S.W.3d —, 2021 Tenn. App. LEXIS 229 
(Tenn. Ct. App. June 11, 2021). 
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24-7-123 


TITLE 24 


EVIDENCE AND WITNESSES 
CHAPTER 1 
WITNESSES AND PRIVILEGED COMMUNICATIONS 


Part 2 PRIVILEGED COMMUNICATIONS 


24-1-203. Transactions with decedent or ward — Dead man’s statute. 


NOTES TO DECISIONS 


ANALYSIS 


38. Evidence Inadmissible. 
39. —Examples. 


38. Evidence Inadmissible. 


39. —Examples. 
Trial court’s decision to exclude appellants’ 
testimony on the subject of an alleged “under- 
4 


standing” or “agreement” pursuant to which 
they would provide personal care and assis- 
tance to and for decedent in consideration for 
receiving the assets she owned at the time of 
her death was affirmed because the Dead Man’s 
Statute precluded appellants from testifying as 
to any transaction with or statement by dece- 
dent. Mitchell v. Johnson, — S.W.3d —, 2021 
Tenn. App. LEXIS 448 (Tenn. Ct. App. Nov. 12, 
2021). 


CHAPTER 7 
ADMISSIBILITY OF EVIDENCE 


24-7-122. Medical records. 


NOTES TO DECISIONS 


2. Evidence Properly Included. 

In a termination of parental rights case, the 
trial court did not err in refusing to exclude the 
evidence of the mother’s mental health records 
because the trial court offered counsel addi- 
tional time in which to review the evidence in 


lieu of excluding the evidence as requested, but 
counsel declined the trial court’s offer; and this 
statute did not require the exclusion of the 
evidence for failure to comply. In re Tyler A., — 
S.W.3d —, 2021 Tenn. App. LEXIS 331 (Tenn. 
Ct. App. Aug. 18, 2021). 


24-7-123. Admission of video recording of interview of child describ- 


ing sexual conduct. 


NOTES TO DECISIONS 


1. Admissibility. 

In an aggravated sexual battery case, the 
child’s forensic interview was improperly ad- 
mitted as substantive evidence as the trial 
court never made the findings that were re- 
quired in order for a recording of a forensic 


interview to be admissible as substantive evi- 
dence; the trial transcript showed that the child 
was never afforded an opportunity to explain or 
deny the statement he gave during the forensic 
interview; and the interview was not admitted 
for the purpose of rehabilitating the child; how- 


26-2-202 


ever, admission of the recording of the forensic 
interview was harmless as its the admission 
had the practical effect of emphasizing the 
defense theory that the child’s trial testimony 
was not credible and that defendant never 
touched his penis. State v. Martinez, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 314 (Tenn. 
Crim. App. July 14, 2021). 

Trial court erred in allowing the entire video 
recording of the victim’s forensic interview to be 
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played for the jury because the video was not 
admitted as substantive evidence and was 
properly played for the jury to rehabilitate the 
victim’s credibility after it was impeached by 
defendant on cross-examination by use of the 
preliminary hearing transcript. State v. Cox, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 43 
(Tenn. Crim. App. Feb. 3, 2022). 


TITLE 26 


EXECUTION 
CHAPTER 2 
EXEMPTIONS—GARNISHMENT 


Part 2 GARNISHMENT 


26-2-202. Property, debts and effects liable to satisfy judgment. 


NOTES TO DECISIONS 


6. Property Not Subject to Garnishment. 

Bank accounts were not subject to garnish- 
ment as money owed to a judgment debtor 
because the garnishee bank only maintained 
deposit accounts of an entity that was a sepa- 


rate entity from the judgment debtor and an 
escrow account of which the judgment debtor 
was a beneficiary. Tullahoma Indus., LLC v. 
Navajo Air, LLC, — S.W.3d —, 2021 Tenn. App. 
LEXIS 254 (Tenn. Ct. App. June 29, 2021). 


26-2-204. Examination of garnishee — Answer. 


NOTES TO DECISIONS 


3. —“Debts” — Scope of Term. 

Bank accounts were not subject to garnish- 
ment as money owed to a judgment debtor 
because the garnishee bank only maintained 
deposit accounts of an entity that was a sepa- 


rate entity from the judgment debtor and an 
escrow account of which the judgment debtor 
was a beneficiary. Tullahoma Indus., LLC v. 
Navajo Air, LLC, — S.W.3d —, 2021 Tenn. App. 
LEXIS 254 (Tenn. Ct. App. June 29, 2021). 


26-2-208. Delivery of garnisheed property — Judgment for nondeliv- 


ery. 


NOTES TO DECISIONS 


1. Property Not Subject to Garnishment. 

Bank accounts were not subject to garnish- 
ment as money owed to a judgment debtor 
because the garnishee bank only maintained 
deposit accounts of an entity that was a sepa- 


rate entity from the judgment debtor and an 
escrow account of which the judgment debtor 
was a beneficiary. Tullahoma Indus., LLC v. 
Navajo Air, LLC, — S.W.3d —, 2021 Tenn. App. 
LEXIS 254 (Tenn. Ct. App. June 29, 2021). 
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27-1-122 


TITLE 27 


APPEAL AND REVIEW 
CHAPTER 1 
GENERAL PROVISIONS 


27-1-122. Damages for frivolous appeal. 


NOTES TO DECISIONS 


ANALYSIS 


2 Frivolous Appeals. 
4, Non-Frivolous Appeal. 
5 Attorney Fees Denied. 


2. Frivolous Appeals. 

Appeal of an order dismissing a mandamus 
action was a frivolous one, and, therefore, it 
was appropriate to grant the requests of the 
chancellor and clerk for damages because the 
litigant’s arguments had no merit, and the 
appeal represented little more than a continued 
collateral attack on the chancellor’s adjudica- 
tion of an issue in the other lawsuit; thus, the 
propriety of the ordered disposition of funds 
was subject to definitive resolution elsewhere, 
making mandamus relief impreper. State ex 
rel. Parrish v. Cox, — S.W.3d —, 2021 Tenn. 
App. LEXIS 391 (Tenn. Ct. App. Sept. 29, 2021). 

As the present appeal was frivolous, the 
client was awarded damages incurred on ap- 
peal; the professional corporation was unques- 
tionably a party to the appeal that left undis- 
turbed a damages award entered against it, 
and although the corporation sought permis- 
sion to appeal to the Tennessee Supreme Court, 
its application was denied, such that it ap- 
peared the corporation simply wanted to ignore 
determinations that had already been conclu- 
sively adjudicated. Parrish v. Strong, — S.W.3d 
—, 2021 Tenn. App. LEXIS 395 (Tenn. Ct. App. 
Sept. 30, 2021). 

Defendant’s appeal was frivolous because the 
sole argument on appeal had no basis in fact or 
in law, defendant raised no argument as to the 
correctness of the trial court’s order granting 
plaintiffs a judgment, and therefore, the appeal 
was taken merely for delay; as a result, it was 
appropriate to award plaintiffs damages in- 
curred as a result of defending against the 
frivolous appeal. Delong v. Brian Paul General 
Partner, LLC, — S.W.3d —, 2021 Tenn. App. 
LEXIS 465 (Tenn. Ct. App. Nov. 24, 2021). 


4. Non-Frivolous Appeal. 

Trial court properly amended the parties’ 
divorce decree as to the value of the marital 
residence, the division of the marital estate, 
and the award attorney’s fees to the wife be- 


cause the properties at issue were purchased 
and any improvements were made during the 
marriage with marital funds, the trial court 
amended its error in relying on the husband’s 
asset and liability statement as evidence of 
value in its initial decree with the the joint 
appraisal of the property, despite the increased 
fees that the husband caused the wife to incur, 
since he did not have an ability to pay alimony 
in solido and his appeal was not devoid of merit 
or taken solely for delay, the wife was not 
entitled to attorney’s fees. Smith v. Smith, — 
S.W.3d —, 2021 Tenn. App. LEXIS 356 (Tenn. 
Ct. App. Sept. 7, 2021). 

Although mother did not ultimately prevail 
in this appeal, she was correct in her assertion 
that the trial court’s order was deficient, and 
thus the appeal was not frivolous. Richardson v. 
Richardson, — S.W.3d —, 2021 Tenn. App. 
LEXIS 371 (Tenn. Ct. App. Sept. 17, 2021). 

City was not entitled to damages, including 
attorney’s fees and expenses incurred on ap- 
peal, because the appeal by a developer was not 
a frivolous appeal as the appeal was not utterly 
devoid of merit, or taken solely for delay. City of 
Memphis v. Beale St. Dev. Corp., — S.W.3d —, 
2021 Tenn. App. LEXIS 373 (Tenn. Ct. App. 
Sept. 21, 2021). 

Because a utility commission prevailed in the 
appeal, a bank’s motion for frivolous appeal 
damages was denied. City of Morristown v. 
Ball, — S.W.3d —, 2021 Tenn. App. LEXIS 383 
(Tenn. Ct. App. Sept. 29, 2021). 


5. Attorney Fees Denied. 

Given the appellate court’s disposition of the 
case, in which the court reversed the judgment 
in part and vacated the judgment in part and 
remanded the cause for further proceedings, 
the appeal by appellant was not frivolous, and 
appellee was not a prevailing party. Therefore, 
the denial of appellee’s request for attorney’s 
fees and expenses on appeal was appropriate. 
Nunley v. Farrar, — S.W.3d —, 2021 Tenn. App. 
LEXIS 184 (Tenn. Ct. App. May 6, 2021). 

Contestant’s request for attorney’s fees on 
appeal was denied because a personal repre- 
sentative’s appeal was not so completely devoid 
of merit as to be deemed frivolous. In re Estate 
of Clark, — S.W.3d —, 2021 Tenn. App. LEXIS 
202 (Tenn. Ct. App. May 25, 2021). 


27-3-128 


Given that a husband had prevailed on the 
issue of contempt, the court of appeals declined 
to award a wife her attorney’s fees. Murray 
(Godsey) v. Godsey, — S.W.3d —, 2021 Tenn. 
App. LEXIS 284 (Tenn. Ct. App. July 19, 2021). 

Appellate court declined to grant a husband’s 
request for attorney’s fees on appeal because 
the court concluded that the appeal was not 
frivolous or taken solely for the purpose of delay 
given the court’s determination that the trial 
court erred in calculating the wife’s portion of 
the husband’s military retirement and the 
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value of the equity in the marital residence, as 
wife argued before the appellate court. Cela v. 
Cela, — S.W.3d —, 2021 Tenn. App. LEXIS 304 
(Tenn. Ct. App. July 30, 2021). 

Because appellant was successful in the ap- 
peal of the trial court’s judgment in favor of 
appellee in a breach of contract action brought 
by appellee, statutory authority was not pro- 
vided for an award of attorney’s fees to appellee 
in the matter. Felker v. Felker, — S.W.3d —, 
2021 Tenn. App. LEXIS 317 (Tenn. Ct. App. 
Aug. 10, 2021). 


CHAPTER 3 
APPEALS GENERALLY 


27-3-128. Remand for correction of record. 


NOTES TO DECISIONS 


2. Applicability. 

Vacating of a trial court’s order and remand 
of the case to the trial court was warranted 
because the appellate court was unable to re- 
solve several issues in the case without a re- 


mand to the trial court for the trial court to 
make explicit findings of fact and conclusions of 
law resolving those issues. Estate of Hughes v. 
Adams, — 8.W.3d —, 2021 Tenn. App. LEXIS 
287 (Tenn. Ct. App. July 20, 2021). 


CHAPTER 5 


APPEALS FROM GENERAL SESSIONS COURT AND MUNICIPAL 
OFFICERS 


27-5-107. Affirmance. 


NOTES.TO DECISIONS 


ANALYSIS 


Dismissal of Appeal. 
—Motion of Appellant. 
Discretionary Costs. 


Goo 


1. Dismissal of Appeal. 


3. —Motion of Appellant. 

Appellant was the only party to perfect an 
appeal under T.C.A. § 27-5-108, and when he 
filed his notice of dismissal of appeal, the trial 
court. was required under T.C.A. § 27-5-107 to 
dismiss the appeal and affirm the judgment of 
the general sessions court; no additional dam- 


ages could be awarded to appellee. Chimneyhill 
Condo. Ass’n v. King Chow, — S.W.3d —, 2021 
Tenn. App. LEXIS 286 (Tenn. Ct. App. July 20, 
2021). 


6. Discretionary Costs. 

During trial court proceedings, appellant es- 
sentially acquiesced to the award of discretion- 
ary costs as proper under the statute, and 
nothing in the record indicated that he objected 
to the specific costs requested by appellee in the 
trial court; thus, appellant waived any objec- 
tion to the trial court’s decision to award appel- 
lee discretionary costs. Chimneyhill Condo. 
Ass’n v. King Chow, — S.W.3d —, 2021 Tenn. 
App. LEXIS 286 (Tenn. Ct. App. July 20, 2021). 
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27-9-114 


27-5-108. Appeal from general sessions court. 


NOTES TO DECISIONS 


2. Application. 

Appellant was the only party to perfect an 
appeal under T.C.A. § 27-5-108, and when he 
filed his notice of dismissal of appeal, the trial 
court was required under T.C.A. § 27-5-107 to 
dismiss the appeal and affirm the judgment of 


the general sessions court; no additional dam- 
ages could be awarded to appellee. Chimneyhill 
Condo. Ass’n v. King Chow, — S.W.3d —, 2021 
Tenn. App. LEXIS 286 (Tenn. Ct. App. July 20, 
2021). 


CHAPTER 7 
WRIT OF ERROR CORAM NOBIS 


27-7-103. Petition — Supersedeas. 


NOTES TO DECISIONS 


ANALYSIS 


15. Petition Properly Denied. 
18. Petition Properly Dismissed. 


15. Petition Properly Denied. 

Coram nobis court properly dismissed the 
petition as untimely because petitioner’s judg- 
ments of conviction became final in the trial 
court some time in 2007, while the petition for 
writ of error coram nobis was not filed until 
2019, well outside the limitations period. Fur- 
ther, petitioner failed to establish that he was 
entitled to due process tolling because the re- 
cord indicated that the petition for post-convic- 
tion relief was filed in 2010 and that the evi- 
dentiary hearing was conducted in 2011, but 
petitioner offered no explanation as to why he 
waited until 2019 to file his petition for writ of 
error coram nobis. Newby v. State, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 481 (Tenn. Crim. 
App. Oct. 18, 2021). 

Coram nobis court did not err when it sum- 
marily dismissed Petitioner’s petition for a writ 


of error coram nobis because he filed his peti- 
tion almost four years after his convictions 
became final. Clearly, Petitioner did not make a 
claim of actual innocence and, instead, asserted 
that he had a diminished capacity for having 
committed his crimes based upon his mental 
health. Kizer v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 541 (Tenn. Crim. App. Nov. 
24, 2021). 


18. Petition Properly Dismissed. 

Court did not err in summarily dismissing a 
petition for writ of error coram nobis because 
petitioner filed the petition outside the limita- 
tions period, the State raised the statute of 
limitations as an affirmative defense, petitioner 
was aware of information pertaining to wit- 
nesses before and at the time of trial, and even 
if petitioner did not see the statements until 
shown them by first coram nobis counsel, that 
did not make them newly discovered. Johnson 
v. State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 420 (Tenn. Crim. App. Sept. 9, 2021). 


CHAPTER 9 
REVIEW OF BOARDS AND COMMISSIONS 


27-9-114. Proceedings involving certain public employees. 


NOTES TO DECISIONS 


2. Exhausting Administrative Remedy. 
Circuit court’s dismissal of a former firefight- 
er’s complaint against a city was appropriate 
because the court lacked the subject matter 
jurisdiction to adjudicate the case as the grava- 
men of the firefighter’s complaint was a dispute 
about pension plan benefits. The firefighter was 


required to formally present the disputes al- 
leged in the complaint to the city’s pension 
board in the first instance under the city’s code 
of ordinances and then to petition the Chancery 
Court of Tennessee for review. Best v. City of 
Memphis, — S.W.3d —, 2021 Tenn. App. LEXIS 
368 (Tenn. Ct. App. Sept. 15, 2021). 
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TITLE 28 
LIMITATION OF ACTIONS 


CHAPTER 1 
GENERAL PROVISIONS 


28-1-105. New action after adverse decision — Contractual limitations 


periods. 


NOTES TO DECISIONS 


ANALYSIS 


dy Construction and Interpretation. 
12. —Contractual Limitations Not Covered. 


7. Construction and Interpretation. 


12. —Contractual Limitations Not Cov- 
ered. 

Trial court properly dismissed plaintiffs law- 

suit for failure to state a claim because the 


parties’ settlement agreement contained clear 
and explicit language that the savings statute 
was not intended to apply, and because plaintiff 
did not comply with the agreed refiling limit, 
his lawsuit was time-barred. Liell v. Stich, — 
S.W.3d —, 2021 Tenn. App. LEXIS 416 (Tenn. 
Ct. App. Oct. 14, 2021). 


28-1-109. Suspension during injunction. 


NOTES TO DECISIONS 


1. Injunction Time — Effect. 

In a proceeding that involved the priority of 
liens of two banks on debtor’s property, the 
first-in-time lienholder was denied summary 
judgment because the lien evidenced by the 
1998 Deed of Trust was discharged pursuant to 
this statute. T.C.A. § 28-1-109 did not toll the 


10-year limitations period found in this statute 
because Tennessee courts require the tolling 
statute to relate expressly to the limitations 
period for lien enforcement. First Volunteer 
Bank v. FMM Bushnell, LLC (In re Mixson), — 
B.R. —, 2021 Bankr. LEXIS 2481 (Bankr. E.D. 
Tenn. Sept. 10, 2021). 


CHAPTER 2 
LIMITATION OF REAL ACTIONS 


28-2-109. Presumption of ownership from payment of taxes. 


NOTES TO DECISIONS 


1. Presumption Rebuttable. 

Because the neighbors demonstrated that 
the owner’s property existed in a different loca- 
tion and that the neighbors were the title 
owners of the disputed property, the statutory 


presumption of prima facie ownership was re- 
butted by the neighbors’ proof. Garabrant v. 
Chambers, — S.W.3d —, 2022 Tenn. App. 
LEXIS 42 (Tenn. Ct. App. Feb. 1, 2022). 
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28-3-104 


28-2-110. Action barred by nonpayment of taxes. 


NOTES TO DECISIONS 


10. Action Not Barred. 

Lane ran between the neighbors’ properties 
and ended at a point adjacent with the land- 
owner's property, and the failure to pay taxes 
on the approximate 2-acre lane was not a bar to 
recovery in this quiet title action; the record 
clearly established that the landowner pos- 


sessed and used the property as his own in an 
exclusive, actual, adverse, continuous, open, 
and notorious manner. Buttercup Ridge Farms, 
LLC v. McFall Sod & Seeding, LLC, — S.W.3d 
—, 2021 Tenn. App. LEXIS 463 (Tenn. Ct. App. 
Nov. 23, 2021). 


28-2-111. Period of validity of liens — Extension. 


NOTES TO DECISIONS 


ANALYSIS 


16. Effect of Statute. 
19. —Running of Statute as to Debt. 


16. Effect of Statute. 


19. —Running of Statute as to Debt. 

In a proceeding that involved the priority of 
liens of two banks on debtor’s property, the- 
first-in-time lienholder was denied summary 


judgment because the lien evidenced by the 
1998 Deed of Trust was discharged pursuant to 
this statute. T.C.A. § 28-1-109 did not toll the 
10-year limitations period found in this statute 
because Tennessee courts require the tolling 
statute to relate expressly to the limitations 
period for lien enforcement. First Volunteer 
Bank v. FMM Bushnell, LLC (In re Mixson), — 
B.R. —, 2021 Bankr. LEXIS 2481 (Bankr. E.D. 
Tenn. Sept. 10, 2021). 


CHAPTER 3 
LIMITATION OF ACTIONS OTHER THAN REAL 


Part 1 MIscELLANEOUS LIMITATIONS 


28-3-104. Personal tort actions; actions against certain professionals. 


NOTES TO DECISIONS 


ANALYSIS 


6. Jurisdiction. 

11. —Commencement of Action. 

21. Personal Injuries. 

28. —Running of Statute. 

48. Action by Client Against Attorney. 
49. —Legal Malpractice Discovery Rule. 
50. Statutory Penalties. 

70. Tolling. 


6. Jurisdiction. 


11. —Commencement of Action. 

Claims Commission properly dismissed a 
claimant’s appeal for lack of jurisdiction be- 
cause, while she satisfied the statute of limita- 
tions requirement, she failed to file her appeal 
to the Commission within the 90 days, and the 
subject statutes addressed different junctures 
within a case. Howard v. State, — S.W.3d —, 


2021 Tenn. App. LEXIS 343 (Tenn. Ct. App. 
Aug. 26, 2021). 


21. Personal Injuries. 


28. —Running of Statute. 

Trial court erred in dismissing a passenger’s 
action for negligence per se with prejudice as 
untimely because the trial court made no refer- 
ence to or ruling regarding the traffic citation 
that was issued to the driver, the authority 
under which it was issued, or the arguments 
regarding the potential application of the two- 
year limitations period. Peterson v. Carey, — 
S.W.3d —, 2022 Tenn. App. LEXIS 21 (Tenn. Ct. 
App. Jan. 24, 2022). 


48. Action by Client Against Attorney. 
Appellant's legal malpractice action was 

barred by the running of the one-year statute of 

limitations, T.C.A. § 28-3-104(c)(1), where he 


28-3-105 


was aware of the attorney’s shortcomings when 
he filed his initial lawsuit in federal court and 
when he filed a complaint with the Tennessee 
Board of Professional Responsibility, and even 
giving appellant the benefit of the most liberal 
tolling, he had not filed the lawsuit within one 
year of the dismissal of the federal action. 
Tolson v. Herbison, — S.W.3d —, 2021 Tenn. 
App. LEXIS 320 (Tenn. Ct. App. Aug. 12, 2021). 

Trial court did not err by granting summary 
judgment for the attorney because the client’s 
legal malpractice action was untimely and vio- 
lated the statute of limitations for legal mal- 
practice claims because, even applying the dis- 
covery rule, it was undisputed that the cause of 
action accrued more than one year before the 
client commenced the action. Jones v. Marshall, 
— S.W.3d —, 2021 Tenn. App. LEXIS 505 
(Tenn. Ct. App. Dec. 28, 2021). 


49. —Legal Malpractice Discovery Rule. 

Trial court properly held that the legal mal- 
practice action was time-barred under the one- 
year statute of limitations because the county 
knew or in the exercise of reasonable diligence 
should have known that its injury was caused 
by the attorney’s alleged wrongful conduct 
more than a year before it commenced this 
action as the county had actual notice that it 
suffered an actual injury when the final judg- 
ment was entered in the underlying Public 
Employee Political Freedom Act (PEPFA) ac- 
tion on July 7, 2017, and shortly after the final 
judgment was entered, an investigation was 
initiated into the attorney’s actions, which in- 
cluded a review of the court files in the under- 
lying PEPFA case. Coffee Cnty. v. Spining, — 
S.W.3d —, 2022 Tenn. App. LEXIS 19 (Tenn. Ct. 
App. Jan. 19, 2022). 


50. Statutory Penalties. 

Supreme court declined to apply the discov- 
ery rule to a subcontractor’s claim for penalties 
under the Prompt Pay Act because it could not 
be said that a contractor’s failure to deposit the 
subcontractor’s retainage funds in an appropri- 
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ate escrow account was “inherently undiscover- 
able”; the obligation to deposit funds in an 
escrow account was set forth in a state statute, 
and it was public knowledge and obviously 
available to both parties. Snake Steel, Inc. v. 
Holladay Constr. Grp., LLC, — $.W.3d —, 2021 
Tenn. LEXIS 176 (Tenn. June 30, 2021). 

Provided a subcontractor could establish a 
contractor was required to deposit retainage 
funds into an escrow account, the statute of 
limitations did not preclude it from recovering 
the penalty commencing 365 days before the 
filing of the complaint and for each day follow- 
ing the filing, up to the day the contractor 
tendered the retainage to the subcontractor; for 
years after the subcontractor completed its 
work, the contractor received the benefit of 
retainage that rightfully belonged to it. Snake 
Steel, Inc. v. Holladay Constr. Grp., LLC, — 
S.W.3d —, 2021 Tenn. LEXIS 176 (Tenn. June 
30, 2021). 

$300 per day penalty is assessed each day 
retainage is not deposited in a statutorily- 
compliant escrow account; while a subcontrac- 
tor’s claim for the statutory penalty in the 
Prompt Pay Act is subject to the one-year 
statute of limitations, if the subcontractor can 
establish a contractor was required to deposit 
the retainage into an escrow account, the sub- 
contractor is not precluded from recovering the 
penalty assessed during the period commenc- 
ing 365 days before the complaint was filed. 
Snake Steel, Inc. v. Holladay Constr. Grp., LLC, 
— §.W.3d —, 2021 Tenn. LEXIS 176 (Tenn. 
June 30, 2021). 


70. Tolling. 

Statute of repose did not save appellant’s 
legal malpractice lawsuit from a limitations bar 
where there was simply no indication that the 
attorney engaged in fraudulent concealment. 
Rather, appellant was fully aware of the attor- 
ney’s alleged errors at the time he filed his 
complaint with the Tennessee Board of Profes- 
sional Responsibility. Tolson v. Herbison, — 
S.W.3d —, 2021 Tenn. App. LEXIS 320 (Tenn. 
Ct. App. Aug. 12, 2021). 


28-3-105. Property tort actions — Statutory liabilities. 


NOTES TO DECISIONS 


ANALYSIS 


49. Accrual of Action. 
66. Equitable Estoppel. 


49. Accrual of Action. 

Trial court erred by granting the construction 
company summary judgment in the homeown- 
er’s negligent construction action because there 
was a genuine issue of material fact as to when 
the homeowner knew or should have known 


that his cause of action existed, as he presented 
evidence that the company gave assurances 
that the cracks and other issues were only due 
to normal settling of a newly constructed house. 
But by March 2014 the homeowner received an 
indication that there might by a structural or 
foundation problem when the company’s sole 
shareholder admitted that the house was built 
on uncompacted fill dirt. Riccardi v. Car] Little 
Constr. Co., — S.W.3d —, 2021 Tenn. App. 
LEXIS 297 (Tenn. Ct. App. July 26, 2021). 
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66. Equitable Estoppel. 

Borrower reasonably relied on mortgagees’ 
assurance that the foreclosure sale was re- 
scinded when delaying the filing of his action, 
and the statute of limitations would not have 
begun to run anew until borrower knew or 
should have known that he had been misled; he 
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filed this action within three and six years from 
the letter informing him of the rescission of the 
foreclosure sale. He pleaded sufficient facts to 
support a claim of equitable estoppel. Cren- 
shaw v. Kado, — S.W.3d —, 2021 Tenn. App. 
LEXIS 236 (Tenn. Ct. App. June 17, 2021). 


28-3-109. Rent — Official misconduct — Contracts not otherwise cov- 
ered — Title insurance — Demand notes. 


NOTES TO DECISIONS 


ANALYSIS 


3: Actions on Contracts. 
73. Accrual of Action. 
75. Tolling of Statute. 


3. Actions on Contracts. 

chancery court properly granted a borrower’s 
motion for summary judgment in a lender’s 
action for breach of contract and unjust enrich- 
ment because the lender failed to dispute the 
borrower’s assertion that acceleration of the 
underlying debt occurred in 2008, and the lend- 
er’s response to the borrower’s statement of 
undisputed material facts and motion for sum- 
mary judgment contained only assertions of the 
lender’s counsel, with no citation to evidence in 
the record or additional, countervailing evi- 
dence; consequently, the action was untimely. 
Wilmington Sav. Fund Soc’y, FSB v. Jackson, — 
S.W.3d —, 2021 Tenn. App. LEXIS 394 (Tenn. 
Ct. App. Sept. 30, 2021). 


73. Accrual of Action. 
Breach of contract action regarding a marital 
dissolution agreement (MDA) was time-barred 


by the applicable statute of limitations for a 
contract action because the former wife’s alle- 
gations in the complaint established that the 
former husband’s breach of the MDA’s provi- 
sions occurred when the husband failed and/or 
refused to provide the wife with a copy of the 
husband’s will and to establish a testamentary 
trust, thereby demonstrating a clear intention 
not to be bound by the MDA. Felker v. Felker, — 
S.W.3d —, 2021 Tenn. App. LEXIS 317 (Tenn. 
Ct. App. Aug. 10, 2021). 


75. Tolling of Statute. 

Borrower reasonably relied on mortgagees’ 
assurance that the foreclosure sale was re- 
scinded when delaying the filing of his action, 
and the statute of limitations would not have 
begun to run anew until borrower knew or 
should have known that he had been misled; he 
filed this action within three and six years from 
the letter informing him of the rescission of the 
foreclosure sale. He pleaded sufficient facts to 
support a claim of equitable estoppel. Cren- 
shaw v. Kado, — S.W.3d —, 2021 Tenn. App. 
LEXIS 236 (Tenn. Ct. App. June 17, 2021). 


Part 2 LIMITATIONS ON ACTIONS FOR DEFECTIVE IMPROVEMENT OF REAL ESTATE 


28-3-205. Limitation not defense under certain circumstances. 


NOTES TO DECISIONS 


5. Availability. 

Trial court erred by granting the construction 
company summary judgment in the homeown- 
er’s negligent construction action based on the 
statute of repose because there was a genuine 
issue of material fact as to when the home- 
owner knew or should have known that his 
cause of action existed, as he presented evi- 
dence that the company gave assurances that 


the cracks and other issues were only due to 
normal settling of a newly constructed house. 
But by March 2014 the homeowner received an 
indication that there might by a structural or 
foundation problem when the company’s sole 
shareholder admitted that the house was built 
on uncompacted fill dirt. Riccardi v. Carl Little 
Constr. Co., — S.W.3d —, 2021 Tenn. App. 
LEXIS 297 (Tenn. Ct. App. July 26, 2021). 
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TITLE 29 


REMEDIES AND SPECIAL PROCEEDINGS 
CHAPTER 2 
STATUTE OF FRAUDS 


29-2-101. Writing required for action. 


NOTES TO DECISIONS 


ANALYSIS 


24. Promise to Answer for Debt of Another. 
25. —Rule Stated. 


24, Promise to Answer for Debt of An- 
other. 


25. —Rule Stated. 
In a Chapter 7 bankruptcy case, the court 
partially allowed a creditor’s claim against the 


debtor because the trustee acknowledged that > 
$932.49 was incurred for work done at the 
debtor’s residence. The trustee provided suffi- 
cient evidence to overcome the prima facie 
effect of the creditor’s properly filed proof of 
claim, because the debtor’s name did not ap- 
pear in the invoices and there was no written 
agreement whereby the debtor promised to pay 
the debts of another as required by the statute 
of frauds. In re Melz, — B.R. —, 2021 Bankr. 
LEXIS 1318 (Bankr. M.D. Tenn. May 17, 2021). 


CHAPTER 5 
ARBITRATION 


Part 3 UNIFORM ARBITRATION ACT 


29-5-319. Appeal. 


NOTES TO DECISIONS 


1. Mlustrative Cases. 

In a collection lawsuit to recover the balance 
appellant allegedly owed on a promissory note 
held by appellee, the court lacked subject-mat- 
ter jurisdiction over the appeal because it was 
not a final order; and the trial court’s November 
24, 2020 order granting the motion to stay 


proceedings and compelling arbitration was not 
an order that was recognized as appealable on 
an interlocutory basis as an exception to the 
requirement that an order had to be final to be 
appealable to the appellate court. Regions 
Bank v. Crants, — 8.W.3d —, 2021 Tenn. App. 
LEXIS 352 (Tenn. Ct. App. Sept. 1, 2021). 


CHAPTER 7 
ATTACHMENT BY GARNISHMENT 


29-7-101. Assets subject to garnishment. 


NOTES TO DECISIONS 


4. Right of Garnishment. 
Bank accounts were not subject to garnish- 


ment as money owed to a judgment debtor 
because the garnishee bank only maintained 
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deposit accounts of an entity that was a sepa- 
rate entity from the judgment debtor and an 
escrow account of which the judgment debtor 
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was a beneficiary. Tullahoma Indus., LLC v. 
Navajo Air, LLC, — S.W.3d —, 2021 Tenn. App. 
LEXIS 254 (Tenn. Ct. App. June 29, 2021). 


29-7-112. Judgment against garnishee. 


NOTES TO DECISIONS 


4. Property Not Subject to Garnishment. 

Bank accounts were not subject to garnish- 
ment as. money owed to a judgment debtor 
because the garnishee bank only maintained 
deposit accounts of an entity that was a sepa- 


rate entity from the judgment debtor and an 
escrow account of which the judgment debtor 
was a beneficiary. Tullahoma Indus., LLC v. 
Navajo Air, LLC, — S.W.3d —, 2021 Tenn. App. 
LEXIS 254 (Tenn. Ct. App. June 29, 2021). 


CHAPTER 9 
CONTEMPT OF COURT 


29-9-102. Scope of power. 


NOTES TO DECISIONS 


ANALYSIS 


23. Willful Misbehavior. 
48. Visitation and Custody Orders. 


23. Willful Misbehavior. 

Court did not err in failing to hold the mother 
in ‘contempt because the mother’s failure to pay 
one-half of the medical expenses was not willful 
because she did not have the ability to pay 
one-half of the uncovered medical expenses. 
Mossbeck v. Hoover, — S.W.3d —, 2021 Tenn. 
App. LEXIS 177 (Tenn. Ct. App. Apr. 30, 2021). 


29-9-103. Punishment. 


48. Visitation and Custody Orders. 

In a child custody proceeding, the mother’s 
sentence of 200 days in jail and fine of $28,650 
for criminal contempt were not excessive be- 
cause she showed no inclination to follow court 
orders and she showed no respect for the law; 
she continued to deprive the father of his par- 
enting time and continued to violate the par- 
enting plan with regard to negative treatment 
of the father. Choate v. Choate, — S.W.3d —, 
2021 Tenn. App. LEXIS 420 (Tenn. Ct. App. Oct. 
25, 2021). 


NOTES TO DECISIONS 


ANALYSIS 


5. Punishment. 
8. —Numerous Offenses in One Decree. 


5. Punishment. 
8. —Numerous Offenses in One Decree. 


Circuit court properly found a property 
owner guilty of 18 counts of criminal contempt 


and consecutively sentenced him to 180 days in 
jail with all but four days suspended because 
the evidence was sufficient to support the cir- 
cuit court’s findings since the owner knew he 
was prohibited him from operating the prop- 
erty as a short-term rental property, he had 
sufficient notice, and the other issues raised by 
the owner were either waived or unavailing. 
Nashville v. Jones, — S.W.38d —, 2021 Tenn. 
App. LEXIS 171 (Tenn. Ct. App. Apr. 23, 2021). 


29-9-104 


29-9-104. Omission to perform act. 
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NOTES TO DECISIONS 


ANALYSIS 


4. Appeal. 
8. Willfulness. 


4, Appeal. 

In post-divorce proceedings, the trial court 
did not err by finding the husband in civil 
contempt because he failed to adhere to an 
alimony provision in the marital dissolution 
agreement; the case was moot, because the 
husband sought only to remove the label of civil 
contempt and the outcome of his appeal would 
in no way impact the relief granted by the trial 
court. Because the husband did not challenge 
the award of attorney’s fees in the contempt 
proceeding, his appeal was frivolous. Luker v. 
Luker, — S.W.3d —, 2021 Tenn. App. LEXIS 
498 (Tenn. Ct. App. Dec. 22, 2021). 


8. Willfulness. 

Trial court found a wife in civil contempt, not 
criminal contempt, because the purpose of the 
damages awarded to a husband was to compen- 
sate him for his loss, not to vindicate the trial 
court’s authority; the amount of damages 


awarded was the exact amount of the hus- 
band’s valuation of the personal property he 
alleged to be retained by the wife. Tomes v. 
Tomes, — S.W.3d —, 2021 Tenn. App. LEXIS 
268 (Tenn. Ct. App. July 6, 2021). 

Record supported the trial court’s contempt 
determination because the final divorce decree 
was sufficiently clear and unambiguous regard- 
ing the wife’s obligation to allow the husband to 
retrieve his property from a storage unit; the 
trial court’s contempt determination was sup- 
ported by the evidence because the wife admit- 
ted under oath that she refused to provide 
certain personal property to the husband as 
previously ordered. Tomes v. Tomes, — S.W.3d 
—, 2021 Tenn. App. LEXIS 268 (Tenn. Ct. App. 
July 6, 2021). 

Trial court was not required to make specific 
findings on each element of civil contempt be- 
cause it made factual findings, including its 
findings that the wife admitted, under oath, 
that she was ordered to turn over personal 
property of the husband to him, but had failed 
and refused to do so and that she had kept 
listed items of his personal property. Tomes v. 
Tomes, — S.W.3d —, 2021 Tenn. App. LEXIS 
268 (Tenn. Ct. App. July 6, 2021). 


CHAPTER 20 
GOVERNMENTAL TORT LIABILITY 


Part 1 GENERAL PROVISIONS 


29-20-107. Definition of government employee for tort liability pur- 


poses. 


NOTES TO DECISIONS 


3. An Employee. 

Although it was essentially impossible for a 
treating physician to accrue the physician’s 
time off benefits in a similar manner as other 
employees who were non-physicians due to the 
fact of the physician’s irregular hours and re- 
quirement to be on call, the physician received 
the same benefits as other employees such that 
the physician was considered an employee of a 
wholly owned subsidiary of a county general 
hospital district pursuant to Tennessee’s Gov- 
ernmental Tort Liability Act, T.C.A. § 29-20- 
101 et seq. Braylon W. v. Walker, — S.W.3d —, 


2021 Tenn. App. LEXIS 281 (Tenn. Ct. App. 
July 15, 2021). 

A treating physician was subject to the vari- 
ous duties and covenants imposed on the phy- 
sician by the physician’s employer, a wholly 
owned subsidiary of a county general hospital 
district, and the employer exhibited sufficient 
control overt the physician’s employment such 
that the physician was considered an employee 
pursuant to Tennessee’s Governmental Tort Li- 
ability Act, T.C.A. § 29-20-101 et seq. Braylon 
W. v. Walker, — S.W.3d —, 2021 Tenn. App. 
LEXIS 281 (Tenn. Ct. App. July 15, 2021). 
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29-20-205 


Part 2 REMOVAL OF IMMUNITY 


29-20-201. General rule of immunity from suit — Exception. 


NOTES TO DECISIONS 


16. Hospital Authorities. 

When the parents of a minor child brought a 
health care liability action against a treating 
physician, because the parents did not name 
the physician’s employing governmental en- 
tity—a wholly owned subsidiary of a county 
general hospital district—as a party defendant 


to the lawsuit, the dismissal of the parent’s 
claims against the physician was appropriate 
as the lawsuit against the physician could not 
proceed. Braylon W. v. Walker, — S.W.3d —, 
2021 Tenn. App. LEXIS 281 (Tenn. Ct. App. 
July 15, 2021). 


29-20-203. Removal of immunity for injury from unsafe streets and 
highways — Notice required — Limitation of action for 
action related to trolley or light rail system. 


NOTES TO DECISIONS 


3. Defective, Unsafe, or Dangerous Con- 
ditions. 

City was not entitled to summary judgment 
following a single motor vehicle accident on a 
road owned and controlled by the city because a 
superintendent for the city’s public works de- 
partment inspected a culvert at the site of the 
accident, due to a recent flooding incident, the 
day before the accident and, after the inspec- 
tion, submitted a work order for the culvert to 
be replaced. Therefore, genuine issues of mate- 
rial fact existed regarding whether the city had 
actual or constructive notice of a defective, 
unsafe, or dangerous condition. Carrick v. City 
of Shelbyville, — S.W.3d —, 2021 Tenn. App. 
LEXIS 309 (Tenn. Ct. App. Aug. 5, 2021). 


Summary judgment was granted for the city 
because the facts presented failed to establish 
that a dangerous or defective condition existed 
on the sidewalk and that the fall victim failed to 
establish the city’s duty of care under the 
circumstances presented. The victim admitted 
that she would have noticed the cleanout cap 
and avoided the cap had she been looking 
where she was walking, lending credence to the 
assertion that the location of the cleanout cap 
and its protruding state was within the appli- 
cable code and not a dangerous condition. Ga- 
ramella v. City of Leb., — S.W.3d —, 2022 Tenn. 
App. LEXIS 24 (Tenn. Ct. App. Jan. 24, 2022). 


29-20-205. Removal of immunity for injury caused by negligent act or 
omission of employees — Exceptions — Immunity for 
year 2000 computer calculation errors. 


Law Reviews. Restorative Justice Liability: 
School Discipline Reform and the Right to Safe 
Schools, 51 U. Mem. L. Rev. 639 (Spring 2021). 


NOTES TO DECISIONS 


24. Construction With Other Sections. 
When the parents of a minor child brought a 
health care liability action against a treating 
physician, because the parents did not name 
the physician’s employing governmental en- 
tity—a wholly owned subsidiary of a county 
general hospital district—as a party defendant 


to the lawsuit, the dismissal of the parent’s 
claims against the physician was appropriate 
as the lawsuit against the physician could not 
proceed. Braylon W. v. Walker, — S.W.3d —, 
2021 Tenn. App. LEXIS 281 (Tenn. Ct. App. 
July 15, 2021). 


29-20-310 
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Part 3 CiLaims ProcEDURE 


29-20-310. Determinations to be made by court — Restrictions on 
claims against employees — Health care liability — 
Immunity indemnification and insurability of local gov- 


ernment employees. 


NOTES TO DECISIONS 


ANALYSIS 


3. Liability of Employee. 
5. Practice and Procedure. 


3. Liability of Employee. 

Plaintiffs’ claims against the county for neg- 
ligent hiring, supervision, and training neces- 
sarily depended on a finding that the officer 
was negligent; because plaintiffs were collater- 
ally estopped from asserting that the officer 
was negligent, the tort claims against the 
county were also barred by collateral estoppel. 
White v. Bradley Cty. Gov’t, — S.W.3d —, 2021 
Tenn. App. LEXIS 232 (Tenn. Ct. App. June 15, 
2021). 


5. Practice and Procedure. 

When the parents of a minor child brought a 
health care liability action against a treating 
physician, because the parents did not name 
the physician’s employing governmental en- 
tity—a wholly owned subsidiary of a county 
general hospital district—as a party defendant 
to the lawsuit, the dismissal of the parent’s 
claims against the physician was appropriate 
as the lawsuit against the physician could not 
proceed. Braylon W. v. Walker, — S.W.3d —, 
2021 Tenn. App. LEXIS 281 (Tenn. Ct. App. 
July 15, 2021). 


CHAPTER 21 
HABEAS CORPUS 


29-21-105. Place of application for writ. 


NOTES TO DECISIONS 


ANALYSIS 
2. Sufficient Reason. 
6. Petition Dismissed. 


2. Sufficient Reason. 

Habeas petitioner alleged that his sentence 
was illegal and reasoned that his filing in the 
convicting court was proper because it retained 
both relevant records and the authority to ad- 
dress his petition. Accordingly, petitioner pro- 
vided a sufficient reason for filing with the 
convicting court rather than a court closer to 
his place of incarceration and met the manda- 
tory statutory requirement. Jones v. State, — 


S.W.3d —, 2022 Tenn. Crim. App. LEXIS 55 
(Tenn. Crim. App. Feb. 11, 2022). 


6. Petition Dismissed. 

Despite petitioner’s adherence to the proce- 
dural requirements, the habeas court properly 
dismissed the petition because petitioner al- 
leged his convictions were void since the State 
failed to disclose material evidence under 
Brady. Because his claims were unsupported by 
the record, petitioner failed to carry his burden 
of proving a Brady violation by a preponder- 
ance of the evidence. Jones v. State, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 55 (Tenn. 
Crim. App. Feb. 11, 2022). 
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29-26-121 


CHAPTER 26 
HEALTH CARE LIABILITY 


Part 1 GENERAL PROVISIONS 


29-26-101. Part definitions. 


NOTES TO DECISIONS 


3. Applicability. 

Trial court erred because plaintiffs’ medical 
battery and intentional misrepresentation 
claims fell within the definition of a “health 
care liability action” under the Health Care 
Liability Act, since it broadly defined a health 


care liability action to include claims alleging 
that a health care provider caused an injury 
related to the provision of health care services, 
regardless of the theory of liability. Cooper v. 
Mandy, — S.W.3d —, 2021 Tenn. LEXIS 488 
(Tenn. Jan. 20, 2022). 


29-26-115. Claimant’s burden in health care liability action — Expert 
testimony — Presumption of negligence — Jury instruc- 


tions. 


NOTES TO DECISIONS 


34. Trial. 

Trial court did not abuse its discretion in a 
health care liability action by bifurcating the 
trial between the issues of standard of care and 
causation because of the unique procedural 


history presented in the matter and the appar- 
ent difficulty experienced by the parties during 
the original trial. Jernigan v. Paasche, — 
S.W.3d —, 2021 Tenn. App. LEXIS 239 (Tenn. 
Ct. App. June 21, 2021). 


29-26-121. Claim for health care liability — Notice — Evidence of 
compliance — Limitations — Copies of medical records. 


NOTES TO DECISIONS 


ANALYSIS 


3. Requirements Not Satisfied. 
22. Substantial Compliance. 


3. Requirements Not Satisfied. 

Without plaintiffs substantial compliance 
with pre-suit notice as required by T.C.A. § 29- 
26-121, plaintiffs action against a skilled nurs- 
ing facility was untimely because it was filed 
more than a year after the cause of action 
accrued. Therefore, the trial court acted prop- 
erly in denying plaintiffs motion to compel 
discovery and in granting defendant’s motion to 
dismiss. Reese v. Waters of Clinton, LLC, — 


S.W.3d —, 2021 Tenn. App. LEXIS 306 (Tenn. 
Ct. App. Aug. 4, 2021). 


22. Substantial Compliance. 

Because it was impossible to sever a a still- 
born infant’s prenatal history from the moth- 
er’s history, the prenatal care records bearing 
the mother’s name during the period when the 
decedent was in utero were, for all purposes, 
the medical records of the decedent. Accord- 
ingly, the medical records release in the name 
of the stillborn infant as provided by the par- 
ents in the release substantially complied with 
the statutory requirements. Jackson v. State, 
— S.W.3d —, 2021 Tenn. App. LEXIS 196 
(Tenn. Ct. App. May 19, 2021). 


29-26-122 
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29-26-122. Filing of certificate of good faith. 


NOTES TO DECISIONS 


3. Requirements Not Satisfied. 

In a healthcare liability action, the court did 
not err in striking defendants’ allegations of 
comparative fault due to noncompliance with 
the statute because they failed to file a certifi- 


cate of good faith following their answer to the 
amended complaint concerning their allega- 
tions against the non-party within 30 days. 
Hanson v. Levan, — S.W.3d —, 2021 Tenn. App. 
LEXIS 421 (Tenn. Ct. App. Oct. 25, 2021). 


CHAPTER 28 
PRODUCTS LIABILITY ACTIONS 


29-28-102. Chapter definitions. 


Law Reviews. The New “Web-Stream” of 
Commerce: Amazon and the Necessity of Strict 


Products Liability for Online Marketplaces, 74 
Vand. L. Rev. 187 (January 2021). 


29-28-105. Determination of defective or dangerous condition. 


Law Reviews. The New “Web-Stream” of 
Commerce: Amazon and the Necessity of Strict 


Products Liability for Online Marketplaces, 74 
Vand. L. Rev. 187 (January 2021). 


CHAPTER 39 
COMPENSATION FOR ECONOMIC AND NONECONOMIC DAMAGES 


29-39-102. Civil damage awards. 


NOTES TO DECISIONS 


3. Statutory Cap. 

In a medical negligence case, the patient and 
her spouse could only recover $750,000 in the 
aggregate for noneconomic damages because 
the spouse’s loss of consortium claim was sub- 


29-39-104. Punitive damages. 


ject to the same cap on noneconomic damages 
as the injured spouse. Yebuah v. Ctr. for Uro- 
logical Treatment, PLC, 624 S.W.3d 481, 2021 
Tenn. LEXIS 80 (Tenn. June 2, 2021). 


NOTES TO DECISIONS 


1. Applicability. 

Trial court erred by dismissing the dog own- 
er’s request for punitive damages because the 
countercomplaint alleged that plaintiff inten- 


tionally or recklessly fired multiple shots in the 
direction of a non-threatening dog. Kauffman v. 
Forsythe, — S.W.3d —, 2021 Tenn. App. LEXIS 
206 (Tenn. Ct. App. May 25, 2021). 
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31-3-104 


TITLE 30 


ADMINISTRATION OF ESTATES 
CHAPTER 1 
EXECUTORS AND ADMINISTRATORS 


Part 1 GENERAL PROVISIONS 


30-1-117. Petition and documents required to be filed with application 


for letters. 


NOTES TO DECISIONS 


2. Will Contest. 

Because a contestant’s second notice of will 
contest and motion for certificate of will contest 
was in relation and response to the personal 
representative’s second petition for probate of 
will in solemn form and occurred prior to the 
entry of the final order in solemn form, it was 
timely and not barred by the statute of limita- 
tions; the contestant’s filing was not relative to 
the first petition for testate administration in 
common form since issues in that petition were 
adjudicated. In re Estate of Clark, — S.W.3d —, 
2021 Tenn. App. LEXIS 202 (Tenn. Ct. App. 
May 25, 2021). 


Inasmuch as the trial court never halted the 
in solemn form proceedings to determine 
whether the contestant had standing to pursue 
a will contest, the court of appeals had no choice 
but to vacate the judgment of the trial court 
that the decedent’s purported will did not meet 
the statutory requirements for proper execu- 
tion; without conducting the proper inquiry 
into the contestant’s standing, the trial court 
retained no authority to continue the in solemn 
form proceedings. In re Estate of Clark, — 
S.W.3d —, 2021 Tenn. App. LEXIS 202 (Tenn. 
Ct. App. May 25, 2021). 


TITLE 31 


DESCENT AND DISTRIBUTION 
CHAPTER 3 
UNIFORM SIMULTANEOUS DEATH ACT 


31-3-104. Joint tenants or tenants by the entirety. 


NOTES TO DECISIONS 


3. Illustrative Cases. 

In the administration of a husband and wife’s 
intestate estates, the trial court properly con- 
cluded the evidence was not sufficient to prove 
that they died other than simultaneously under 
T.C.A. § 31-3-104 because it could not deter- 
mine who died first as it was not bound by a 
doctor’s opinion as to the ultimate issue. The 


trial court was free to reach its own conclusion 
based on the evidence, because the doctor’s 
opinion that the husband died first was specu- 
lative and premised on a key fact that was not 
in evidence. Lowe v. Province, — S.W.3d —, 
2021 Tenn. App. LEXIS 400 (Tenn. Ct. App. Oct. 
5, 2021). 


32-1-104 
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TITLE 32 


WILLS 
CHAPTER 1 
EXECUTION OF WILLS 


Part 1 EXECUTION GENERALLY 


32-1-104. Will other than holographic or nuncupative — Signatures. 


NOTES TO DECISIONS 


17. Illustrative Cases. 

Inasmuch as the trial court never halted the 
in solemn form proceedings to determine 
whether the contestant had standing to pursue 
a will contest, the court of appeals had no choice 
but to vacate the judgment of the trial court 
that the decedent’s purported will did not meet 


32-1-105. Holographic will. 


the statutory requirements for proper execu- 
tion; without conducting the proper inquiry 
into the contestant’s standing, the trial court 
retained no authority to continue the in solemn 
form proceedings. In re Estate of Clark, — 
S.W.3d —, 2021 Tenn. App. LEXIS 202 (Tenn. 
Ct. App. May 25, 2021). 


NOTES TO DECISIONS 


ANALYSIS 


3. Testamentary Intent. 
7. —Signature. 


3. Testamentary Intent. 
7. —Signature. 


Because the decedent inserted her first name 
within the inscription, the instrument was 


signed by her with testamentary intent. Thus, 
the facts overcame the rebuttable presumption 
that the decedent did not intend for the hand- 
written instrument to act as her valid will and 
it was found that she intended for the hand- 
written instrument to act as a codicil to her 
will. In re Estate of Thompson, — S.W.3d —, 
2021 Tenn. App. LEXIS 424 (Tenn. Ct. App. Oct. 
25, 2021). 


CHAPTER 4 
CONTEST 


32-4-101. Certificate that will is contested — Contestant’s bond. 


NOTES TO DECISIONS 


29. Right to Contest. 

Inasmuch as the trial court never halted the 
in solemn form proceedings to determine 
whether the contestant had standing to pursue 
a will contest, the court of appeals had no choice 
but to vacate the judgment of the trial court 
that the decedent’s purported will did not meet 


the statutory requirements for proper execu- 
tion; without conducting the proper inquiry 
into the contestant’s standing, the trial court 
retained no authority to continue the in solemn 
form proceedings. In re Estate of Clark, — 
S.W.3d —, 2021 Tenn. App. LEXIS 202 (Tenn. 
Ct. App. May 25, 2021). 
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32-4-108. Statute of limitations. 


35-5-101 


NOTES TO DECISIONS 


1. Application of section. 

Because a contestant’s second notice of will 
contest and motion for certificate of will contest 
was in relation and response to the personal 
representative’s second petition for probate of 
will in solemn form and occurred prior to the 
entry of the final order in solemn form, it was 


timely and not barred by the statute of limita- 
tions; the contestant’s filing was not relative to 
the first petition for testate administration in 
common form since issues in that petition were 
adjudicated. In re Estate of Clark, — S.W.3d —, 
2021 Tenn. App. LEXIS 202 (Tenn. Ct. App. 
May 25, 2021). 


TITLE 33 


MENTAL HEALTH AND SUBSTANCE ABUSE AND 
INTELLECTUAL AND DEVELOPMENTAL DISABILITIES 


CHAPTER 3 
GENERAL RULES APPLICABLE TO SERVICE RECIPIENTS 


Part 1 GENERAL RicHts oF ALL SERVICE RECIPIENTS 


33-3-115. 


Information to be collected and reported to the federal 


bureau of investigation-NICS index and the department 
of safety by any clerk of court that maintains records of 
an adjudication as a mental defective or a judicial 
commitment to a mental institution. 


Attorney General Opinions. The require- 
ments to report certain information to the Fed- 
eral Bureau of Investigation-NICS Index and 
the Tennessee Department of Safety imposed 
on court clerks apply when a Tennessee court 


orders the appointment of a conservator for a 
person who is in need of supervision, protec- 
tion, and assistance due to mental illness or 
other mental incapacity. OAG 20-17, 2020 
Tenn. AG LEXIS 41 (10/23/2020). 


TITLE 35 
FIDUCIARIES AND TRUST ESTATES 


CHAPTER 5 
JUDICIAL OR TRUST SALES 


35-5-101. Twenty days’ notice by publication. 


NOTES TO DECISIONS 


1. Construction and Interpretation. 
Trustee was not required to send notice of the 
sale to the borrower’s children because they 
were not debtors or co-debtors within the mean- 
ing of the statute; even though the children or 


someone on their behalf might have been mak- 
ing payments on the note, they were not debt- 
ors obligated to do so. Smith v. Hughes, — 
S.W.3d —, 2021 Tenn. App. LEXIS 180 (Tenn. 
Ct. App. May 5, 2021). 


35-5-104 
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35-5-104. Contents of advertisement or notice — Contents of deed 


memorializing sale. 


NOTES TO DECISIONS 


ANALYSIS 


2. Compliance with Statute — Sufficiency. 

4, Construction. 

2. Compliance with Statute — Suffi- 
ciency. 

Trustee was not required to send notice of the 
sale to the borrower’s children because they 
were not debtors or co-debtors within the mean- 
ing of the statute; even though the children or 
someone on their behalf might have been mak- 
ing payments on the note, they were not debt- 
ors obligated to do so. Smith v. Hughes, — 
S.W.3d —, 2021 Tenn. App. LEXIS 180 (Tenn. 
Ct. App. May 5, 2021). 

Borrower’s children made payments on the 
loan but never told the creditor or trustee of the 
borrower’s death, and affidavits of heirship did 
not constitute constructive notice of the chil- 
dren’s interest as they stated an entirely differ- 


ent first name and were indexed that way, and 
for more than four years following the borrow- 
er’s death, neither child took any steps to 
register the property owner’s name and address 
with the assessor. As the trustee had no notice 
of the children’s interests, he was not required 
to list them in the advertisement of the sale. 
Smith v. Hughes, — S.W.3d —, 2021 Tenn. App. 
LEXIS 180 (Tenn. Ct. App. May 5, 2021). 


4, Construction. 

Cases illustrate that the statute has not been 
so broadly interpreted to mean that any party 
who claims a subjective interest in a foreclosure 
sale must be listed in the notice of sale as an 
interested party; statute’s use of the phrase 
“includes, without limitation,” does compel the 
court to conclude that the following items are 
not exclusive definitions of parties interested. 
Smith v. Hughes, — S.W.3d —, 2021 Tenn. App. 
LEXIS 180 (Tenn. Ct. App. May 5, 2021). © 


35-5-117. Deficiency judgment sufficient to fully satisfy indebtedness 
on real property after trustee’s or foreclosure sale. 


NOTES TO DECISIONS 


1. Rebuttable Presumption. 

Debtor’s effort to reference the tax assessor’s 
valuations of the property sold in a foreclosure 
sale was not sufficient to overcome the pre- 


sumption that the sales price was fair. F & M 
Bank v. Fleming, — S.W.3d —, 2021 Tenn. App. 
LEXIS 386 (Tenn. Ct. App. Sept. 28, 2021). 


CHAPTER 16 
TENNESSEE INVESTMENT SERVICES ACT OF 2007 


35-16-102. Chapter definitions. 


Compiler’s Notes. This section is set out in 
the Advance Code Service to correct one para- 


graph of the commentary as it appears in the 
bound volume. 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


Section Comment. The required state- 


ments for a “Qualified Affidavit” are set forth in 


T.C.A. § 35-16-103. 


35-16-103. Qualified affidavit requirements. 


Compiler’s Notes. This section is set out in 


the Advance Code Service to correct the com- 
mentary as it appears in the bound volume. 
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36-1-102 


2013 RESTATED COMMENTS TO OFFICIAL TEXT 


General Comment. The purpose of a 
“Qualified Affidavit” is to help establish that 
the Transferor is not defrauding his or her 
creditors. The statute lists seven specific state- 
ments that need to be addressed in the affida- 
vit. If there are pending or threatened court 
actions against the Transferor, or if the Trans- 
feror is involved in any administrative proceed- 


ings, these actions or proceedings should be 
identified on an attachment to the affidavit. 
There is no time period set forth for making the 
transfer to the Investment Services Trust after 
the affidavit is executed. The “Qualified Affida- 
vit” also creates a rebuttable presumption of 
the date of transfer of assets to the trust, as 
provided in T.C.A. § 35-16-104. 


TITLE 36 


DOMESTIC RELATIONS 
CHAPTER 1 
ADOPTION 


Part 1 GENERAL PROVISIONS 


36-1-101. Purpose of part — Construction. 


NOTES TO DECISIONS 


10. Best Interests of the Child. 

Trial court’s finding that it was in the best 
interest of the child that both the mother and 
father’s parental rights be terminated was af- 
firmed because the mother and father had not 
made changes in their conduct or circum- 


stances that would make it safe for the child to 
go home, both mother and father had failed to 
engage in regular visitation with the child, and 
both mother and father had neglected the child. 
In re Riley S., — S.W.3d —, 2022 Tenn. App. 
LEXIS 12 (Tenn. Ct. App. Jan. 14, 2022). 


36-1-102. Part definitions. [Effective until July 1, 2022. See the 


version effective on July 1, 2022.] 


NOTES TO DECISIONS 


ANALYSIS 


} Constitutionality of Definition. 
5 Abandoned Child. 

7. —Incarceration. 

8 —Suitable Home. 

9. —Support of Child. 

10. —Failure to Visit. 

12. Legal Parent. 

15. Termination of Parental Rights. 
17. Wanton Disregard. 


1. Constitutionality of Definition. 
Parental rights termination was proper be- 
cause the record supported the finding that 
both the mother and the biological father failed 
to maintain regular contact or other visitation 
with the children, neither had ever paid any 
child support for the children, let alone consis- 
tently, and the mother had not built a meaning- 
ful relationship with the children because one 
child had been in the care of the grandparents 


since birth and the other was not in her care 
during any cognitive time period. However, it 
could not be determined if the Failure to Mani- 
fest an Ability and Willingness to Assume Cus- 
tody ground for termination was established by 
clear and convincing evidence. In re Adaline D., 
— §.W.3d —, 2021 Tenn. App. LEXIS 454 
(Tenn. Ct. App. Nov. 15, 2021). 


5. Abandoned Child. 

Trial court did not err in determining that 
the father abandoned the child by willfully 
failing to financially support the mother in the 
four months preceding the child’s birth, as the 
father presented no specific testimony and no 
other proof of any efforts to contact the mother 
during her pregnancy and the trial court cred- 
ited the mother’s testimony that the father 
knew where to find her and how to reach her 
during her pregnancy. In re Kierani C., — 
S.W.3d —, 2021 Tenn. App. LEXIS 358 (Tenn. 
Ct. App. Sept. 3, 2021). 
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Trial court erred by terminating the father’s 
parental rights on the ground of abandonment 
for failure to visit the children because in light 
of the steps taken by the father during the 
relevant four-month period, he proved by a 
preponderance of the evidence that his failure 
to visit the children was not willful. In re C.N., 
— S.W.3d —, 2022 Tenn. App. LEXIS 5 (Tenn. 
Ct. App. Jan. 10, 2022). 


7. —Incarceration. 

Termination of the mother’s parental rights 
was appropriate because the mother, who was 
incarcerated at times due to drug-related and 
driving under the influences charges, aban- 
doned the children by willfully failing to visit 
the children during the stipulated relevant 
four-month period of non-incarceration. In re 
Anna H., — S.W.3d —, 2021 Tenn. App. LEXIS 
227 (Tenn. Ct. App. June 9, 2021). 

Mother was incarcerated for four days, but 
under the statute, a four-day period of incar- 


ceration was not counted as a period of incar- - 


ceration. In re James W., — S.W.3d —, 2021 
Tenn. App. LEXIS 266 (Tenn. Ct. App. July 6, 
2021). 

Termination of a fathers’ parental rights to 
the father’s child on the ground of abandon- 
ment was appropriate because the father’s re- 
peated incarcerations taken together with the 
father’s pre-incarceration actions demon- 
strated an inability to adequately supervise or 
to provide a safe and stable environment for the 
child. In re Jackson H., — S.W.3d —, 2021 
Tenn. App. LEXIS 342 (Tenn. Ct. App. Aug. 25, 
2021). 

Mother’s parental rights could not be termi- 
nated on the ground of abandonment by an 
incarcerated parent by failure to visit or failure 
to support because the ground was neither 
properly pleaded nor tried by implied consent; 
the termination petition did not plead the cor- 

rect four-month statutory period, the parties 
were focused on the wrong statutory period 
throughout trial, and the trial court’s written 
and oral ruling also reflected the wrong statu- 
tory period. In reA.W., —S.W.3d —, 2021 Tenn. 
App. LEXIS 359 (Tenn. Ct. App. Sept. 8, 2021). 

Termination of father’s parental rights was 
proper under the abandonment by an incarcer- 
ated parent by wanton disregard ground; in 
addition to his shoplifting and violation of pro- 
bation charges, several of his incarcerations 
were due to the nonpayment of child support, 
plus he admitted to using illegal drugs. In re 
Madylynn C., — S.W.3d —, 2021 Tenn. App. 
LEXIS 398 (Tenn. Ct. App. Sept. 30, 2021). 

Termination of mother’s parental rights was 
proper under the abandonment by an incarcer- 
ated parent by wanton disregard ground; since 
the time the children were placed in the depart- 
ment’s custody, the mother had been incarcer- 
ated at least five times for various charges, 
including possession of drug paraphernalia, 
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manufacturing illegal substances, and selling 
methamphetamine, and despite attempts at 
recovery, she failed to maintain sobriety. In re 
Madylynn C., — S.W.3d —, 2021 Tenn. App. 
LEXIS 398 (Tenn. Ct. App. Sept. 30, 2021). 

Court reversed the trial court’s termination 
of father’s rights on grounds of abandonment 
by an incarcerated parent exhibiting wanton 
disregard; in the absence of establishing at 
what point father became aware of mother’s 
pregnancy with the child, the court could not 
find that father exhibited wanton disregard for 
the child at the time of his alleged offenses and 
arrest. In re Elijah H., — S.W.3d —, 2021 Tenn. 
App. LEXIS 401 (Tenn. Ct. App. Oct. 6, 2021). 

Termination ground of abandonment by an 
incarcerated parent for failure to support was 
affirmed on appeal; mother continually failed to 
obtain employment and provide support for her 
children since the department became involved 
in March 2018, which included the four months 
immediately preceding her incarceration in 
January 2020. In re Octavia C., — S.W.3d —, 
2022 Tenn. App. LEXIS 27 (Tenn. Ct. App. Jan. 
24, 2022). 


8. —Suitable Home. 

Termination of the father’s parental rights 
for failure to provide a suitable home was 
supported by sufficient evidence; the depart- 
ment’s efforts were reasonable, while the fa- 
ther’s efforts were sporadic, he failed to com- 
plete a drug and alcohol assessment, and while 
he said shortly before trial that he had been 
accepted into housing, this tardy development 
was insufficient to establish that he had pro- 
vided a suitable home for the children. In re 
Anari E., — S.W.3d —, 2021 Tenn. App. LEXIS 
181 (Tenn. Ct. App. May 7, 2021). 

Clear and convincing evidence showed that 
the mother abandoned her children by failing to 
provide a suitable home because the Tennessee 
Department of Children’s Services made rea- 
sonable efforts to help the mother but she was 
uncooperative, and her continuously transient 
and unstable lifestyle exhibited a consistent 
failure to provide a suitable home for the chil- 
dren. In re Kaylene J., —S.W.3d —, 2021 Tenn. 
App. LEXIS 205 (Tenn. Ct. App. May 26, 2021). 

Applicable four-month period followed the 
children’s removal from mother’s custody and 
spanned a period during which she was not 
incarcerated; although she was incarcerated for 
a four-day period during that time, that was 
insignificant because this would have neither 
thwarted any efforts she was attempting to 
make nor diminished any efforts that the chil- 
dren’s services department was making during 
that time. In re James W., — S.W.3d —, 2021 
Tenn. App. LEXIS 266 (Tenn. Ct. App. July 6, 
2021). 

Finding that mother abandoned her children 
by failing to provide a suitable home was af- 
firmed; despite efforts by the children’s services 
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department, mother continued to use illegal 
drugs and deliberately fled to avoid incarcera- 
tion while living a transient lifestyle, and her 
inability or unwillingness to provide a suitable 
home for the children demonstrated a lack of 
concern. In re James W., — S.W.3d —, 2021 
Tenn. App. LEXIS 266 (Tenn. Ct. App. July 6, 
2021). 

Clear and convincing evidence supported the 
trial court’s determination that the mother’s 
parental rights should be terminated on the 
ground of abandonment by failing to establish a 
suitable home because, even though the mother 
was sober when proof concluded at the termi- 
nation trial, the court had concerns that her 
sobriety would be lasting given her history. The 
mother’s failing a drug test many months after 
the termination petition was filed and after 
completing some drug treatment was compel- 
ling evidence of a lack of concern for her chil- 
dren to the extent that it appeared unlikely 
that she would be able to provide a suitable 
home for them at an early date. In re Jayda J., 
— $.W.3d —, 2021 Tenn. App. LEXIS 290 
(Tenn. Ct. App. July 21, 2021). 

Termination.of a mother’s parental rights on 
the ground of abandonment through the failure 
to provide a suitable home was appropriate 
because the children were removed from the 
home as it was reasonable to make no effort to 
maintain the children in the home given the 
conditions, the Tennessee Department of Chil- 
dren’s Services offered significant support to 
the mother, the mother failed to address hous- 
ing issues as the case progressed, and concerns 
with drugs and other aspects of the mother’s 
personal condition and treatment remained. In 
re Terry E., — S.W.3d —, 2021 Tenn. App. 
LEXIS 310 (Tenn. Ct. App. Aug. 6, 2021). 

Termination of parental rights was appropri- 
ate because abandonment by failure to provide 
a suitable home was proved by clear and con- 
vincing evidence in that the parents failed to 
satisfactorily address the parents’ substance 
abuse and domestic violence issues following 
the removal of the child. Furthermore the 
mother was incarcerated for a period of time. In 
re Evan M., — S.W.3d —, 2021 Tenn. App. 
LEXIS 316 (Tenn. Ct. App. Aug. 10, 2021). 

Termination of the mother’s parental rights 
was proper based on abandonment for failing to 
establish a suitable home as her current resi- 
dence was unsuitable for the child; and she had 
yet to address her mental health concerns and 
lack of parenting skills. In re Tyler A., — 
S.W.3d —, 2021 Tenn. App. LEXIS 331 (Tenn. 
Ct. App. Aug. 18, 2021). 

Termination of a mother’s parental rights to 
the mothers’ child was appropriate because 
clear and convincing evidence supported the 
trial court’s finding that the mother’s pre-incar- 
ceration conduct exhibited abandonment by 
wanton disregard for the child’s welfare 
through the mother’s exposure of the child to 
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methamphetamine. The mother admitted to 
methamphetamine use prior to the child’s re- 
moval, and methamphetamine was being used 
in the home where the mother was living with 
the child. In re Kaelyn R., — S.W.3d —, 2021 
Tenn. App. LEXIS 351 (Tenn. Ct. App. Aug. 31, 
2021). ' 

Evidence supported termination of mother’s 
parental rights on ground of abandonment by 
failure to provide a suitable home; the children 
had been adjudicated dependent and neglected 
due to mother’s drug use, the department made 
reasonable efforts to assist mother in establish- 
ing a suitable home, yet her living situation 
actually deteriorated, she failed to maintain 
stable housing or employment, and she was 
incarcerated on drug charges. In re Kaisona B.., 
— S.W.3d —, 2021 Tenn. App. LEXIS 377 
(Tenn. Ct. App. Sept. 23, 2021). 

Evidence supported termination on the 
ground of failure to provide a suitable home; 
father failed to make reciprocal reasonable ef- 
forts to provide a suitable home for the chil- 
dren, despite the department’s efforts to assist 
him. Father had lived with his mother, who was 
using drugs, and later he was reincarcerated on 
new criminal charges, and he demonstrated a 
lack of concern for the children to such a degree 
that it appeared unlikely that he would be able 
to provide a suitable home. In re Ima D., — 
S.W.3d —, 2021 Tenn. App. LEXIS 460 (Tenn. 
Ct. App. Nov. 22, 2021). 

Department met its burden of proof on the 
ground of abandonment by failure to provide a 
suitable home; the department made reason- 
able efforts to assist mother both prior to and 
following the removal of the child, yet she was 
difficult and either delayed or disregarded the 
completion of the tasks required to address her 
mental health and establish a suitable home for 
the child. In re Cyric W., — S.W.3d —, 2021 
Tenn. App. LEXIS 487 (Tenn. Ct. App. Dec. 13, 
2021). 

Agency proved that the mother had aban- 
doned the children by failing to provide them 
with a suitable home because the mother con- 
tinued to engage in violent relationships, was 
about to be evicted, had been dishonest during 
the court proceedings, continued to have a 
substance abuse issue, had not actively partici- 
pated in therapy, and pled guilty to aggressive 
criminal activities. In re Da’Moni J., — S.W.3d 
—, 2022 Tenn. App. LEXIS 25 (Tenn. Ct. App. 
Jan. 25, 2022). 


9. —Support of Child. 

Termination of the mother’s parental rights 
was proper because she paid less child support 
than ordered; she was earning a sustainable 
income working as a granola cook at the treat- 
ment facility and her monthly expenses were 
minimal; and she failed to prove that the fail- 
ure was not willful. In re Alleigh B., — S.W.3d 
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—, 2021 Tenn. App. LEXIS 172 (Tenn. Ct. App. 
Apr. 27, 2021). 

Termination of the father’s parental rights 
for failure to support was supported by suffi- 
cient evidence; father did not raise- lack of 
willfulness as a defense to his failure to sup- 
port, he worked 40 hours per week yet never 
rendered any monetary support of any kind 
throughout the whole custodial period, and 
getting a birthday cake and a doll for one child 
constituted only token support. In re Anari E.., 
— §$.W.3d —, 2021 Tenn. App. LEXIS 181 
(Tenn. Ct. App. May 7, 2021). 

Termination of the father’s parental rights 
based on failure to support was supported by 
the evidence; there was no evidence that the 
father had been a stay-at-home parent caring 
for the child during the relevant four-month 
period, he had not financially supported the 
child during the four months prior to his incar- 
ceration, and nothing showed that the mother 
interfered with the father’s ability to support 
the child. In re Braylee B., — S.W.3d —, 2021 
Tenn. App. LEXIS 191 (Tenn. Ct. App. May 18, 
2021). 

Evidence was less than clear and convincing 
that the mother abandoned her children by 
failure to support; her two $100 payments dur- 
ing the relevant period were not insignificant 
given her limited means. In re Evella S., — 
S.W.3d —, 2021 Tenn. App. LEXIS 245 (Tenn. 
Ct. App. June 24, 2021). 

Clear and convincing evidence supported the 
trial court’s termination of the father’s parental 
rights based on abandonment by failure to 
financially support the child because although 
he was employed full time during the entire 
four months prior to his incarceration he paid 
no child support during that time. In re James 
H., — S.W.3d —, 2021 Tenn. App. LEXIS 256 
(Tenn. Ct. App. June 29, 2021). 

Clear and convincing evidence did not sup- 
port the trial court’s determination that the 
mother’s parental rights should be terminated 
on the ground of abandonment by failure to 
support because it showed that she provided 
gifts and other items to the children throughout 
the custodial episode, including the relevant 
four-month period. From 2018 up until the time 
she testified, the mother made at least 100 
visits and phone calls to the children. In re 
Jayda J., —S.W.3d —, 2021 Tenn. App. LEXIS 
290 (Tenn. Ct. App. July 21, 2021). 

Termination of a father’s parental rights on 
the ground of abandonment by failure to sup- 
port was inappropriate because the wrong four 
month period was pleaded—due to the father’s 
incarceration—and because the father undis- 
putedly had legal and physical custody of the 
child in the four months preceding the father’s 
incarceration. In re Allainah B., — S.W.3d —, 
2021 Tenn. App. LEXIS 390 (Tenn. Ct. App. 
Sept. 29, 2021). 
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Record did not support the trial court’s find- 
ing that the ground of abandonment by failure 
to support because the evidence did not show 
that the father’s payment of $200 was merely 
token support. The father was unemployed and 
had no income during the four months prior to 
his incarceration. In re Lauren F., — S.W.3d —, 
2021 Tenn. App. LEXIS 444 (Tenn. Ct. App. 
Nov. 10, 2021). 

Because the trial court’s findings regarding 
the abandonment by failure to support statu- 
tory ground were inclusive of the determinative 
period, the trial court’s omission of specific 
dates for the determinative period to be harm- 
less error. In re Ima D., — S.W.3d —, 2021 
Tenn. App. LEXIS 460 (Tenn. Ct. App. Nov. 22, 
2021). 

Father did not raise lack of willfulness as an 
affirmative defense in his answer because he 
failed to file one, plus the burden of proof was 
on him; he conceded that although he had 
earned some amount of income, he made no 
voluntary child support payments. In re Ima 
D., — S.W.3d —, 2021 Tenn. App. LEXIS 460 
(Tenn. Ct. App. Nov. 22, 2021). 

Abandonment by failure to support was 
proven by clear and convincing evidence; fa- 
ther’s two $5.00 support payments were insig- 
nificant given his means and thus constituted 
token support, as he was employed intermit- 
tently, at times digging graves at the pay rate of 
$100 per day and at other times refurbishing 
pallets at the pay rate of approximately $60 per 
week, plus he was residing in his mother’s 
home and she was helping him financially. In re 
Ima D., — S.W.3d —, 2021 Tenn. App. LEXIS 
460 (Tenn. Ct. App. Nov. 22, 2021). 

Mother failed to support her child and failed 
to prove that such was not willful; she was 
employed and paid during the relevant four- 
month period, she lived in her aunt’s home 
rent-free, and she admitted to spending $75 in 
cigarettes and $140 for pet food monthly, yet 
failed to budget support for her child. Given 
that she should have received approximately 
$12,000 in income during the four-month pe- 
riod, her one payment of $216.66 was mere 
token support. In re Cyric W., — S.W.3d —, 
2021 Tenn. App. LEXIS 487 (Tenn. Ct. App. 
Dec. 13, 2021). 

Based on the father’s own testimony, it was 
evident that the father was earning income 
during the determinative period and had the 
ability to work as evinced by the physical labor 
he performed relative to his house; inasmuch as 
the father failed to make any payments toward 
the children’s support, admitted to earning 
money during the determinative period, and 
acknowledged that he had no excuse for failing 
to make such payments, the evidence estab- 
lished the trial court’s finding of this ground of 
abandonment by clear and convincing evidence. 
In re Erin N., — S.W.3d —, 2022 Tenn. App. 
LEXIS 57 (Tenn. Ct. App. Feb. 14, 2022). 
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10. —Failure to Visit. 

Termination of the mother’s parental rights 
was appropriate because the mother, who was 
incarcerated at times due to drug-related and 
driving under the influences charges, aban- 
doned the children by willfully failing to visit 
the children during the stipulated relevant 
four-month period of non-incarceration. In re 
Anna H., — 8.W.3d —, 2021 Tenn. App. LEXIS 
227 (Tenn. Ct. App. June 9, 2021). 

Mother did enough to establish that her 
failure to visit was not willful; she risked court 
sanctions if she intentionally violated the re- 
straining order, so she reached out to the 
grandparents, who repeatedly denied her visit 
requests and filed their termination petition, 
plus the mother actively pursued her legal 
remedies. In re Evella S., — S.W.3d —, 2021 
Tenn. App. LEXIS 245 (Tenn. Ct. App. June 24, 
2021). 

Clear and convincing evidence supported the 
trial court’s termination of the father’s parental 
rights based on abandonment by willful failure 
to visit because it was undisputed that he did 
not visit the child at all during the relevant 
four-month period prior to his incarceration, 
the father provided no evidence other than his 
own testimony to prove that the mother had 
prevented him from visiting the child after 
2011, and he never attempted to enforce his 
visitation. In re James H., — S.W.3d —, 2021 
Tenn. App. LEXIS 256 (Tenn. Ct. App. June 29, 
2021). 

Termination of parental rights was appropri- 
ate because abandonment by failure to visit 
was proved by clear and convincing evidence in 
that, while the child’s COVID positive test 
excused the father from visiting in its after- 
math, the father failed to make full use of the 
means of contact that were still available to the 
father. Furthermore, the father failed to visit at 
other times when COVID restrictions did not 
prevent the father from visiting. In re Evan M.., 
— §.W.3d —, 2021 Tenn. App. LEXIS 316 
(Tenn. Ct. App. Aug. 10, 2021). 

It was undisputed that mother did not visit 
the children during the applicable four-month 
period, plus she waived a lack of willfulness as 
an affirmative defense to abandonment; thus, 
the finding that she abandoned the children by 
failing to visit was upheld on appeal. In re L.F., 
— §$.W.3d —, 2021 Tenn. App. LEXIS 344 
(Tenn. Ct. App. Aug. 26, 2021). 

There was no error in terminating the fa- 
ther’s parental rights because he did not visit 
his daughter in the four months preceding his 
incarceration, which constituted abandonment. 
Although the father asserted he was denied 
visitation with the child, he testified he only 
asked for and was denied visitation on one 
occasion after the graduation incident. In re 
Lauren F., — S.W.3d —, 2021 Tenn. App. LEXIS 
444 (Tenn. Ct. App. Nov. 10, 2021). 
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Clear and convincing evidence supported ter- 
minating the mother’s rights for abandonment 
by failure to visit because the foster mother 
credibly disputed the mother’s claim that she 
had regular, weekly calls with the children. In 
re Bailey J.,. — S.W.3d —, 2021 Tenn. App. 
LEXIS 475 (Tenn. Ct. App. Nov. 30, 2021). 

Termination of a father’s parental rights on 
the ground of abandonment by failure to visit 
was appropriate because the father did not visit 
with the child in the four months immediately 
preceding the filing of the termination petition 
and a witness was not aware of any contact 
between the father and the child during the 
relevant statutory period. Furthermore, the fa- 
ther was in control of his ability to visit and 
maintain a relationship with the child, but 
simply did not exercise that control to foster a 
parent-child relationship. In re K.W., — S.W.3d 
—, 2021 Tenn. App. LEXIS 481 (Tenn. Ct. App. 
Dec. 7, 2021). 

Court’s inquiry into the frequency and qual- 
ity of visits was confined to the aggregated 
four-month period during which the father was 
not incarcerated; the father’s contention con- 
cerning the Department of Children’s Services 
(DCS) efforts during his incarceration was ir- 
relevant with regard to this ground of abandon- 
ment, and the trial court did not err in conclud- 
ing by clear and convincing evidence that DCS 
met its burden in proving that the father will- 
fully failed to visit the children. In re Erin N., 
— §.W.3d —, 2022 Tenn. App. LEXIS 57 (Tenn. 
Ct. App. Feb. 14, 2022). 


12. Legal Parent. 

When the purported father filed this lawsuit, 
he had not sought or obtained an order of 
parentage, he had not signed a voluntary ac- 
knowledgement of paternity, and he did not 
meet any of the definitions of a legal parent; 
thus, the trial court erred in entering its initial 
restraining orders awarding him immediate 
relief regarding the child. Brooks v. Andrews, — 
S.W.3d —, 2021 Tenn. App. LEXIS 500 (Tenn. 
Ct. App. Dec. 27, 2021). 


15. Termination of Parental Rights. 

Trial court did not err by finding that the 
ground for termination of parental rights of 
abandonment by failure to provide support was 
not established because the proof was clear 
that the father substantially made his support 
payments during the relevant period. In re 
Enrique F., — S.W.3d —, 2021 Tenn. App. 
LEXIS 187 (Tenn. Ct. App. May 11, 2021). 

Trial court did not err by finding that the 
ground for termination of parental rights of 
abandonment by failure to visit was not estab- 
lished because the record showed that the fa- 
ther had a relationship with the children before 
the relevant four-month period, he made mul- 
tiple visits within the statutory time frame for 
a total of nearly 43 hours, and the father, the 
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grandmother, and the grandmother’s husband 
all had positive accounts of the visits that 
occurred. In re Enrique F., — S.W.3d —, 2021 
Tenn. App. LEXIS 187 (Tenn. Ct. App. May 11, 
2021). 

Clear and convincing evidence supported the 
termination of the father’s parental rights 
based on abandonment by failure to support an 
expectant mother because it showed that even 
though the mother informed the father that she 
was pregnant, the father made no payments 
towards her support, and her insurance and the 
prospective adoptive parents paid for the cost of 
the birth. In re Ashlynn H., — S.W.3d —, 2021 
Tenn. App. LEXIS 218 (Tenn. Ct. App. May 28, 
2021). 

Trial court did not err by terminating the 
father’s parental rights based on abandonment 
by an incarcerated parent as to three of his 
children because the evidence showed that he 
had convicted numerous times for various 
crimes throughout the children’s lives, and his 
most recent and serious conviction was for 
aggravated statutory rape. In re Leann K., — 
S.W.3d —, 2021 Tenn. App. LEXIS 313 (Tenn. 
Ct. App. Aug. 9, 2021). 

Trial court erred by terminating the father’s 
parental rights based on abandonment by an 
incarcerated parent as to two of his children 
because there was not clear and convincing 
evidence that he displayed wanton disregard 
regarding the children as he had been continu- 
ously incarcerated since 2016, there was no 
evidence of any conduct by the father subse- 
quent to his aggravated statutory rape offense 
in September 2013 until his incarceration in 
2016, one child was born in 2015, and the 
second child was born in 2017. In re Leann K., 
— §.W.3d —, 2021 Tenn. App. LEXIS 313 
(Tenn. Ct. App. Aug. 9, 2021). 

Trial court did not err by terminating the 
mother’s parental rights based on abandon- 
ment for failure to visit because it found that 
during the relevant four-month period the 
mother did not visit the child despite knowing 
where she lived and living within walking dis- 
tance, she did not call or otherwise attempt to 
communicate with the child and there was no 
legal impediment to the mother being able to 
exercise her right to visit. In re Zoey L., — 
S.W.3d —, 2021 Tenn. App. LEXIS 318 (Tenn. 
Ct. App. Aug. 10, 2021). 

Chancery court properly terminated a moth- 
er’s parental rights because four of the seven 
grounds for termination as found by the trial 
court were established by clear and convincing 
evidence—abandonment by failure to provide a 
suitable home, substantial noncompliance with 
the statement of responsibilities in the perma- 
nency plan, persistence of conditions, and fail- 
ing to manifest either the ability or willingness 
to personally assume custody or financial re- 
sponsibility of the child—and termination was 
in the child’s best interest where the mother 
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had not maintained regular visitation, her 
home was not healthy and safe based on her 
continued drug use and criminal activity, and 
se had not paid support as ordered. In re 
PrinceKenyan F., — S.W.3d —, 2021 Tenn. App. 
LEXIS 347 (Tenn. Ct. App. Aug. 30, 2021). 

Parental rights termination was in the best 
interest of the children because the parents 
failed to meaningfully adjust their circum- 
stances, conduct, and conditions and their trial 
testimony did not reflect that a meaningful 
change in their parenting was possible. Neither 
parent had visitation with the children by the 
time of trial, which was due to the parents’ own 
behavior. In re C.N., — S.W.3d —, 2022 Tenn. 
App. LEXIS 5 (Tenn. Ct. App. Jan. 10, 2022). 

Parental rights termination for both parents 
was proper because they failed to provide a 
suitable home, failed to manifest the ability to 
assume legal and physical custody the children, 
and either abused the children (father), which 
included a conviction, or knowingly failed to 
protect the children from abuse or neglect that 
was likely to cause serious bodily injury or 
death (mother). The father failed to meet basic 
needs of the children such as toilet-training, 
and blamed their condition at the time of their 
removal entirely on the mother and, despite the 
dire condition of the children, the mother was 
adamant at trial that the agency never had 
grounds to remove the children. In re C.N., — 
S.W.3d —, 2022 Tenn. App. LEXIS 5 (Tenn. Ct. 
App. Jan. 10, 2022). 

Trial court’s finding that it was in the best 
interest of the child that both the mother and 
father’s parental rights be terminated was af- 
firmed because the mother and father had not 
made changes in their conduct or circum- 
stances that would make it safe for the child to 
go home, both mother and father had failed to 
engage in regular visitation with the child, and 
both mother and father had neglected the child. 
In re Riley S., — S.W.3d —, 2022 Tenn. App. 
LEXIS 12 (Tenn. Ct. App. Jan. 14, 2022). 

Based on the evidence presented at trial, 
including the father’s own testimony, the trial 
court did not err by finding that the father had 
failed to make reasonable efforts to provide a 
suitable home for the Children or by finding 
that the Department of Children’s Services had 
made reasonable efforts to assist equal to or in 
excess of the father’s efforts; due to Father’s 
continued unlawful drug use, repeated incar- 
ceration, and lack of suitable housing, it was 
unlikely that the father could provide a suit- 
able home for the children at an early date. In 
re Erin N., — S.W.3d —, 2022 Tenn. App. 
LEXIS 57 (Tenn. Ct. App. Feb. 14, 2022). 


17. Wanton Disregard. 

Termination of the father’s parental rights 
for wanton disregard was supported by suffi- 
cient evidence; father’s repeated incarcera- 
tions, including on the basis of violation of 
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probation, combined with his defiant attitude 
on the issue of his drug abuse, together quali- 
fied as conduct showing wanton disregard for 
the children’s welfare. In re Anari E., — S.W.3d 
—, 2021 Tenn. App. LEXIS 181 (Tenn. Ct. App. 
May 7, 2021). 

Trial court might have considered some evi- 
dence not properly admitted as evidence, but 
findings that were supported by the record 
showed that the father had abandoned the 
child by wanton disregard for the child’s wel- 
fare; he had criminal convictions, a history of 
domestic violence against the mother while the 
child was present, used illegal drugs in front of 
the child, and left two drug treatment facilities 
without completing treatment. In re Braylee B., 
— 8$.W.3d —, 2021 Tenn. App. LEXIS 191 
(Tenn. Ct. App. May 18, 2021). 

Clear and convincing evidence showed that 
the mother abandoned the children by engag- 
ing in conduct that exhibited a wanton disre- 
gard for the children’s welfare because she was 
incarcerated twice during the relevant four- 
month period, she missed or cancelled several 
visitations with the children, when the visits 
occurred she was extremely hostile towards the 
Tennessee Department of Children’s Services 
and frequently criticized the children, and she 
showed indifference towards the children’s suc- 
cess in school and failed to attend their educa- 
tional meetings. In re Kaylene J., — S.W.3d —, 
2021 Tenn. App. LEXIS 205 (Tenn. Ct. App. 
May 26, 2021). 

Mother and the prospective adoptive parents 
failed to meet their burden of proving that the 
father’s pre-incarceration conduct exhibited 
wanton disregard for his child’s welfare, and 
therefore the trial court erred by terminating 
the father’s parental rights, because the evi- 
dence failed to establish precisely when the 
father was incarcerated or when he knew of the 
child’s existence. In re Ashlynn H., — S.W.3d 
—, 2021 Tenn. App. LEXIS 218 (Tenn. Ct. App. 
May 28, 2021). 

Clear evidence supported the court’s finding 
that the father’s pre-incarceration conduct ex- 
hibited wanton disregard for the children’s wel- 
fare; he exposed the children to illegal drugs, he 
sold methamphetamine out of the family’s 
home when one child was a baby, and by the 
time he was incarcerated, he had been unem- 
ployed for over two years. He also prioritized 
his own freedom over the children’s welfare 
when he took the family to South Carolina with 
no job, no housing, and barely enough money 
for food. In re Evella S., — S.W.3d —, 2021 
Tenn. App. LEXIS 245 (Tenn. Ct. App. June 24, 
2021). 

Abandonment by wanton disregard was not 
pleaded against the father, as the petition 
never alleged he was incarcerated, much less 
that his pre-incarceration conduct evidenced 
wanton disregard for the children’s welfare; 
however, the ground was tried by implied con- 
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sent, as the father did not object when the 
grandparents announced they were proceeding 
on this ground. In re Evella S., — S.W.3d —, 
2021 Tenn. App. LEXIS 245 (Tenn. Ct. App. 
June 24, 2021). 

Termination of mother’s parental rights for 
abandonment by wanton disregard was af- 
firmed; she was incarcerated during part of the 
four months immediately preceding the initia- 
tion of this case, and prior to her incarceration, 
she engaged in conduct that exhibited a wanton 
disregard for the welfare of the children, in- 
cluding evading authorities and testing posi- 
tive for illicit substances. In re James W., — 
S.W.3d —, 2021 Tenn. App. LEXIS 266 (Tenn. 
Ct. App. July 6, 2021). 

Although a parent, when questioned as to 
why the parent had not paid support for the 
parent’s child, reasoned that the parent was 
never ordered to pay child support, the appel- 
late court declined to conclude that the parent’s 
failure to support was excused by the absence of 
a court order requiring them to do so because 
every parent who was eighteen years of age or 
older was presumed to have knowledge of the 
parent’s legal obligation to support such par- 
ent’s child or children. In re Jackson H., — 
S.W.3d —, 2021 Tenn. App. LEXIS 342 (Tenn. 
Ct. App. Aug. 25, 2021). 

Stepfather and mother failed to meet the 
burden of proving that the biological father’s 
pre-incarceration conduct exhibited wanton 
disregard for the child’s welfare because other 
than the acts leading to the father’s incarcera- 
tion, the stepfather and the mother failed to 
show that any of the father’s past criminal 
behavior occurred after the father became 
aware that the mother was pregnant with the 
child. In re Layton W., — S.W.3d —, 2021 Tenn. 
App. LEXIS 384 (Tenn. Ct. App. Sept. 28, 2021). 

When the child was an infant, the father left 
him in the care of others for the majority of his 
young life, even though he was unemployed, so 
that he and the mother could continue party- 
ing; even after the child was found dependent 
and neglected and permanent guardianship 
was established with the Aunt and Uncle, the 
father’s lifestyle did not change, and he was in 
and out of jail for the next five years, visiting 
the child only under supervision for six hours 
on weekends when he was not incarcerated. In 
re Austin W., — S.W.3d —, 2021 Tenn. App. 
LEXIS 433 (Tenn. Ct. App. Nov. 3, 2021). 

Department met its burden of proof on the 
termination ground of abandonment for wan- 
ton disregard; not only did mother engage in 
criminal behavior that led to her incarceration 
in January 2020, but she repeatedly tested 
positive for methamphetamine and her sub- 
stance abuse led to three of her children being 
exposed to and testing positive for metham- 
phetamine during the trial home visit. In re 
Octavia C., — S.W3d —, 2022 Tenn. App. 
LEXIS 27 (Tenn. Ct. App. Jan. 24, 2022). 
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Based on the father’s history of drug abuse, 
repeated incarceration, and numerous criminal 
convictions, we determine that the trial court 
did not err in concluding by clear and convinc- 
ing evidence that the father had abandoned the 
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children by exhibiting a wanton disregard for 
their welfare. In re Erin N., — S.W.3d —, 2022 
Tenn. App. LEXIS 57 (Tenn. Ct. App. Feb. 14, 
2022). 


36-1-102. Part definitions. [Effective on July 1, 2022. See the version 


effective until July 1. 2022.] 


NOTES TO DECISIONS 


1. Constitutionality of Definition. 

Parental rights termination was proper be- 
cause the record supported the finding that 
both the mother and the biological father failed 
to maintain regular contact or other visitation 
with the children, neither had ever paid any 
child support for the children, let alone consis- 
tently, and the mother had not built a meaning- 
ful relationship with the children because one 
child had been in the care of the grandparents 
since birth and the other was not in her care 
during any cognitive time period. However, it 
could not be determined if the Failure to Mani- 
fest an Ability and Willingness to Assume Cus- 
tody ground for termination was established by 
clear and convincing evidence. In re Adaline D., 
— §.W.3d —, 2021 Tenn. App. LEXIS 454 
(Tenn. Ct. App. Nov. 15, 2021). 


5. Abandoned Child. 

Trial court did not err in determining that 
the father abandoned the child by willfully 
failing to financially support the mother in the 
four months preceding the child’s birth, as the 
father presented no specific testimony and no 
other proof of any efforts to contact the mother 
during her pregnancy and the trial court cred- 
ited the mother’s testimony that the father 
knew where to find her and how to reach her 
during her pregnancy. In re Kierani C., — 
S.W.3d —, 2021 Tenn. App. LEXIS 358 (Tenn. 
Ct. App. Sept. 3, 2021). 

Trial court erred by terminating the father’s 
parental rights on the ground of abandonment 
for failure to visit the children because in light 
of the steps taken by the father during the 
relevant four-month period, he proved by a 
preponderance of the evidence that his failure 
to visit the children was not willful. In re C.N., 
— §.W.3d —, 2022 Tenn. App. LEXIS 5 (Tenn. 
Ct. App. Jan. 10, 2022). 


7. —Incarceration. 

Termination of the mother’s parental rights 
was appropriate because the mother, who was 
incarcerated at times due to drug-related and 
driving under the influences charges, aban- 
doned the children by willfully failing to visit 
the children during the stipulated relevant 
four-month period of non-incarceration. In re 
Anna H., — S.W.3d —, 2021 Tenn. App. LEXIS 
227 (Tenn. Ct. App. June 9, 2021). 


Mother was incarcerated for four days, but 
under the statute, a four-day period of incar- 
ceration was not counted as a period of incar- 
ceration. In re James W., — S.W.3d —, 2021 
Tenn. App. LEXIS 266 (Tenn. Ct. App. July 6, 
2021). 

Termination of a fathers’ parental rights to 
the father’s child on the ground of abandon- 
ment was appropriate because the father’s re- 
peated incarcerations taken together with the 
father’s pre-incarceration actions demon- 
strated an inability to adequately supervise or 
to provide a safe and stable environment for the 
child. In re Jackson H., — S.W.3d —, 2021 
Tenn. App. LEXIS 342 (Tenn. Ct. App. Aug. 25, 
2021). 

Mother’s parental rights could not be termi- 
nated on the ground of abandonment by an 
incarcerated parent by failure to visit or failure 
to support because the ground was neither 
properly pleaded nor tried by implied consent; 
the termination petition did not plead the cor- 
rect four-month statutory period, the parties 
were focused on the wrong statutory period 
throughout trial, and the trial court’s written 
and oral ruling also reflected the wrong statu- 
tory period. In reA.W., —S.W.3d —, 2021 Tenn. 
App. LEXIS 359 (Tenn. Ct. App. Sept. 8, 2021). 

Termination of father’s parental rights was 
proper under the abandonment by an incarcer- 
ated parent by wanton disregard ground; in 
addition to his shoplifting and violation of pro- 
bation charges, several of his incarcerations 
were due to the nonpayment of child support, 
plus he admitted to using illegal drugs. In re 
Madylynn C., — S.W.3d —, 2021 Tenn. App. 
LEXIS 398 (Tenn. Ct. App. Sept. 30, 2021). 

Termination of mother’s parental rights was 
proper under the abandonment by an incarcer- 
ated parent by wanton disregard ground; since 
the time the children were placed in the depart- 
ment’s custody, the mother had been incarcer- 
ated at least five times for various charges, 
including possession of drug paraphernalia, 
manufacturing illegal substances, and selling 
methamphetamine, and despite attempts at 
recovery, she failed to maintain sobriety. In re 
Madylynn C., — S.W.3d —, 2021 Tenn. App. 
LEXIS 398 (Tenn. Ct. App. Sept. 30, 2021). 

Court reversed the trial court’s termination 
of father’s rights on grounds of abandonment 
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by an incarcerated parent exhibiting wanton 
disregard; in the absence of establishing at 
what point father became aware of. mother’s 
pregnancy with the child, the court could not 
find that father exhibited wanton disregard for 
the child at the time of his alleged offenses and 
arrest. In re Elijah H., — S.W.3d —, 2021 Tenn. 
App. LEXIS 401 (Tenn. Ct. App. Oct. 6, 2021). 

Termination ground of abandonment by an 
incarcerated parent for failure to support was 
affirmed on appeal; mother continually failed to 
obtain employment and provide support for her 
children since the department became involved 
in March 2018, which included the four months 
immediately preceding her incarceration in 
January 2020. In re Octavia C., — S.W.3d —, 
2022 Tenn. App. LEXIS 27 (Tenn. Ct. App. Jan. 
24, 2022). 


8. —Suitable Home. 

Termination of the father’s parental rights 
for failure to provide a suitable home was 
supported by sufficient evidence; the depart- 
ment’s efforts were reasonable, while the fa- 
ther’s efforts were sporadic, he failed to com- 
plete a drug and alcohol assessment, and while 
he said shortly before trial that he had been 
accepted into housing, this tardy development 
was insufficient to establish that he had pro- 
vided a suitable home for the children. In re 
Anari E., — S.W.3d —, 2021 Tenn. App. LEXIS 
181 (Tenn. Ct. App. May 7, 2021). 

Clear and convincing evidence showed that 
the mother abandoned her children by failing to 
provide a suitable home because the Tennessee 
Department of Children’s Services made rea- 
sonable efforts to help the mother but she was 
uncooperative, and her continuously transient 
and unstable lifestyle exhibited a consistent 
failure to provide a suitable home for the chil- 
dren. In re Kaylene J., — S.W.3d —, 2021 Tenn. 
App. LEXIS 205 (Tenn. Ct. App. May 26, 2021). 

Applicable four-month period followed the 
children’s removal from mother’s custody and 
spanned a period during which she was not 
incarcerated; although she was incarcerated for 
a four-day period during that time, that was 
insignificant because this would have neither 
thwarted any efforts she was attempting to 
make nor diminished any efforts that the chil- 
dren’s services department was making during 
that time. In re James W., — S.W.3d —, 2021 
Tenn. App. LEXIS 266 (Tenn. Ct. App. July 6, 
2021). 

Finding that mother abandoned her children 
by failing to provide a suitable home was af- 
firmed; despite efforts by the children’s services 
department, mother continued to use illegal 
drugs .and deliberately fled to avoid incarcera- 
tion while living a transient lifestyle, and her 
inability or unwillingness to provide a suitable 
home for the children demonstrated a lack of 
concern. In re James W., — S.W.3d —, 2021 
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Tenn. App. LEXIS 266 (Tenn. Ct. App. July 6, 
2021). 

Clear and convincing evidence supported the 
trial court’s determination that the mother’s 
parental rights should be terminated on the 
ground of abandonment by failing to establish a 
suitable home because, even though the mother 
was sober when proof concluded at the termi- 
nation trial, the court had concerns that her 
sobriety would be lasting given her history. The 
mother’s failing a drug test many months after 
the termination petition was filed and after 
completing some drug treatment was compel- 
ling evidence of a lack of concern for her chil- 
dren to the extent that it appeared unlikely 
that she would be able to provide a suitable 
home for them at an early date. In re Jayda J., _ 
— §$.W.3d —, 2021 Tenn. App. LEXIS 290 
(Tenn. Ct. App. July 21, 2021). : 

Termination of a mother’s parental rights on 
the ground of abandonment through the failure 
to provide a suitable home was appropriate 
because the children were removed from the 
home as it was reasonable to make no effort to 
maintain the children in the home given the 
conditions, the Tennessee Department of Chil- 
dren’s Services offered significant support to 
the mother, the mother failed to address hous- 
ing issues as the case progressed, and concerns 
with drugs and other aspects of the mother’s 
personal condition and treatment remained. In 
re Terry E., — S.W3d —, 2021 Tenn. App. 
LEXIS 310 (Tenn. Ct. App. Aug. 6, 2021). 

Termination of parental rights was appropri- 
ate because abandonment by failure to provide 
a suitable home was proved by clear and con- 
vincing evidence in that the parents failed to 
satisfactorily address the parents’ substance 
abuse and domestic violence issues following 
the removal of the child. Furthermore the 
mother was incarcerated for a period of time. In 
re Evan M., — S.W.3d —, 2021 Tenn. App. 
LEXIS 316 (Tenn. Ct. App. Aug. 10, 2021). 

Termination of the mother’s parental rights 
was proper based on abandonment for failing to 
establish a suitable home as her current resi- 
dence was unsuitable for the child; and she had 
yet to address her mental health concerns and 
lack of parenting skills. In re Tyler A.. — 
S.W.3d —, 2021 Tenn. App. LEXIS 331 (Tenn. 
Ct. App. Aug. 18, 2021). 

Termination of a mother’s parental rights to 
the mothers’ child was appropriate because 
clear and convincing evidence supported the 
trial court’s finding that the mother’s pre-incar- 
ceration conduct exhibited abandonment by 
wanton disregard for the child’s welfare 
through the mother’s exposure of the child to 
methamphetamine. The mother admitted to 
methamphetamine use prior to the child’s re- 
moval, and methamphetamine was being used 
in the home where the mother was living with 
the child. In re Kaelyn R., — S.W.3d —, 2021 
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Tenn. App. LEXIS 351 (Tenn. Ct. App. Aug. 31, 
2021). 

Evidence supported termination of mother’s 
parental rights on ground of abandonment by 
failure to provide a suitable home; the children 
had been adjudicated dependent and neglected 
due to mother’s drug use, the department made 
reasonable efforts to assist mother in establish- 
ing a suitable home, yet her living situation 
actually deteriorated, she failed to maintain 
stable housing or employment, and she was 
incarcerated on drug charges. In re Kaisona B.., 
— §.W.3d —, 2021 Tenn. App. LEXIS 377 
(Tenn. Ct. App. Sept. 238, 2021). 

Evidence supported termination on the 
ground of failure to provide a suitable home; 
father failed to make reciprocal reasonable ef- 
forts to provide a suitable home for the chil- 
dren, despite the department’s efforts to assist 
him. Father had lived with his mother, who was 
using drugs, and later he was reincarcerated on 
new criminal charges, and he demonstrated a 
lack of concern for the children to such a degree 
that it appeared unlikely that he would be able 
to provide a suitable home. In re Ima D., — 
S.W.3d —, 2021 Tenn. App. LEXIS 460 (Tenn. 
Ct. App. Nov. 22, 2021). 

Department met its burden of proof on the 
ground of abandonment by failure to provide a 
suitable home; the department made reason- 
able efforts to assist mother both prior to and 
following the removal of the child, yet she was 
difficult and either delayed or disregarded the 
completion of the tasks required to address her 
mental health and establish a suitable home for 
the child. In re Cyric W., — S.W.3d —, 2021 
Tenn. App. LEXIS 487 (Tenn. Ct. App. Dec. 13, 
2021). 

Agency proved that the mother had aban- 
doned the children by failing to provide them 
with a suitable home because the mother con- 
tinued to engage in violent relationships, was 
about to be evicted, had been dishonest during 
the court proceedings, continued to have a 
substance abuse issue, had not actively partici- 
pated in therapy, and pled guilty to aggressive 
criminal activities. In re Da’Moni J., — S.W.3d 
—, 2022 Tenn. App. LEXIS 25 (Tenn. Ct. App. 
Jan. 25, 2022). 


9. —Support of Child. 

Termination of the mother’s parental rights 
was proper because she paid less child support 
than ordered; she was earning a sustainable 
income working as a granola cook at the treat- 
ment facility and her monthly expenses were 
minimal; and she failed to prove that the fail- 
ure was not willful. In re Alleigh B., — S.W.3d 
—, 2021 Tenn. App. LEXIS 172 (Tenn. Ct. App. 
Apr. 27, 2021). 

Termination of the father’s parental rights 
for failure to support was supported by suffi- 
cient evidence; father did not raise lack of 
willfulness as a defense to his failure to sup- 


TENNESSEE CODE 72 


port, he worked 40 hours per week yet never 
rendered any monetary support of any kind 
throughout the whole custodial period, and 
getting a birthday cake and a doll for one child 
constituted only token support. In re Anari E., 
— §.W.3d —, 2021 Tenn. App. LEXIS 181 
(Tenn. Ct. App. May 7, 2021). 

Termination of the father’s parental rights 
based on failure to support was supported by 
the evidence; there was no evidence that the 
father had been a stay-at-home parent caring 
for the child during the relevant four-month 
period, he had not financially supported the 
child during the four months prior to his incar- 
ceration, and nothing showed that the mother 
interfered with the father’s ability to support 
the child. In re Braylee B., — S.W.3d —, 2021 
Tenn. App. LEXIS 191 (Tenn. Ct. App. May 18, 
2021). 

Evidence was less than clear and convincing 
that the mother abandoned her children by 
failure to support; her two $100 payments dur- 
ing the relevant period were not insignificant 
given her limited means. In re Evella S., — 
S.W.3d —, 2021 Tenn. App. LEXIS 245 (Tenn. 
Ct. App. June 24, 2021). 

Clear and convincing evidence supported the 
trial court’s termination of the father’s parental 
rights based on abandonment by failure to 
financially support the child because although 
he was employed full time during the entire 
four months prior to his incarceration he paid 
no child support during that time. In re James 
H., — S.W.3d —, 2021 Tenn. App. LEXIS 256 
(Tenn. Ct. App. June 29, 2021). 

Clear and convincing evidence did not sup- 
port the trial court’s determination that the 
mother’s parental rights should be terminated 
on the ground of abandonment by failure to 
support because it showed that she provided 
gifts and other items to the children throughout 
the custodial episode, including the relevant 
four-month period. From 2018 up until the time 
she testified, the mother made at least 100 
visits and phone calls to the children. In re 
Jayda J., —S.W.3d —, 2021 Tenn. App. LEXIS 
290 (Tenn. Ct. App. July 21, 2021). 

Termination of a father’s parental rights on 
the ground of abandonment by failure to sup- 
port was inappropriate because the wrong four 
month period was pleaded—due to the father’s 
incarceration—and because the father undis- 
putedly had legal and physical custody of the 
child in the four months preceding the father’s 
incarceration. In re Allainah B., — S.W.3d —, 
2021 Tenn. App. LEXIS 390 (Tenn. Ct. App. 
Sept. 29, 2021). 

Record did not support the trial court’s find- 
ing that the ground of abandonment by failure 
to support because the evidence did not show 
that the father’s payment of $200 was merely 
token support. The father was unemployed and 
had no income during the four months prior to 
his incarceration. In re Lauren F., — S.W.3d —, 
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2021 Tenn. App. LEXIS 444 (Tenn. Ct. App. 
Nov. 10, 2021). 

Because the trial court’s findings regarding 
the abandonment by failure to support statu- 
tory ground were inclusive of the determinative 
period, the trial court’s omission of specific 
dates for the determinative period to be harm- 
less error. In re Ima D., — S.W.38d —, 2021 
Tenn. App. LEXIS 460 (Tenn. Ct. App. Nov. 22, 
2021). 

Father did not raise lack of willfulness as an 
affirmative defense in his answer because he 
failed to file one, plus the burden of proof was 
on him; he conceded that although he had 
earned some amount of income, he made no 
voluntary child support payments. In re Ima 
D., — S.W.3d —, 2021 Tenn. App. LEXIS 460 
(Tenn. Ct. App. Nov. 22, 2021). 

Abandonment by failure to support was 
proven by clear and convincing evidence; fa- 
ther’s two $5.00 support payments were insig- 
nificant given his means and thus constituted 
token support, as he was employed intermit- 
tently, at times digging graves at the pay rate of 
$100 per day and at other times refurbishing 
pallets at the pay rate of approximately $60 per 
week, plus he was residing in his mother’s 
home and she was helping him financially. In re 
Ima D., — S.W.3d —, 2021 Tenn. App. LEXIS 
460 (Tenn. Ct. App. Nov. 22, 2021). 

Mother failed to support her child and failed 
to prove that such was not willful; she was 
employed and paid during the relevant four- 
month period, she lived in her aunt’s home 
rent-free, and she admitted to spending $75 in 
cigarettes and $140 for pet food monthly, yet 
failed to budget support for her child. Given 
that she should have received approximately 
$12,000 in income during the four-month pe- 
riod, her one payment of $216.66 was mere 
token support. In re Cyric W., — S.W.3d —, 
2021 Tenn. App. LEXIS 487 (Tenn. Ct. App. 
Dec. 18, 2021). 

Based on the father’s own testimony, it was 
evident that the father was earning income 
during the determinative period and had the 
ability to work as evinced by the physical labor 
he performed relative to his house; inasmuch as 
the father failed to make any payments toward 
the children’s support, admitted to earning 
money during the determinative period, and 
acknowledged that he had no excuse for failing 
to make such payments, the evidence estab- 
lished the trial court’s finding of this ground of 
abandonment by clear and convincing evidence. 
In re Erin N., — S.W.3d —, 2022 Tenn. App. 
LEXIS 57 (Tenn. Ct. App. Feb. 14, 2022). 


10. —Failure to Visit. 

Termination of the mother’s parental rights 
was appropriate because the mother, who was 
incarcerated at times due to drug-related and 
driving under the influences charges, aban- 
doned the children by willfully failing to visit 
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the children during the stipulated relevant 
four-month period of non-incarceration. In re 
Anna H., — §.W.3d —, 2021 Tenn. App. LEXIS 
227 (Tenn. Ct. App. June 9, 2021). 

Mother did enough to establish that her 
failure to visit was not willful; she risked court 
sanctions if she intentionally violated the re- 
straining order, so she reached out to the 
grandparents, who repeatedly denied her visit 
requests and filed their termination petition, 
plus the mother actively pursued her legal 
remedies. In re Evella S., — S.W.3d —, 2021 
Tenn. App. LEXIS 245 (Tenn. Ct. App. June 24, 
2021). 

Clear and convincing evidence supported the 
trial court’s termination of the father’s parental 
rights based on abandonment by willful failure 
to visit because it was undisputed that he did 
not visit the child at all during the relevant 
four-month period prior to his incarceration, 
the father provided no evidence other than his 
own testimony to prove that the mother had 
prevented him from visiting the child after 
2011, and he never attempted to enforce his 
visitation. In re James H., — S.W.3d —, 2021 
Tenn. App. LEXIS 256 (Tenn. Ct. App. June 29, 
2021). 

Termination of parental rights was appropri- 
ate because abandonment by failure to visit 
was proved by clear and convincing evidence in 
that, while the child’s COVID positive test 
excused the father from visiting in its after- 
math, the father failed to make full use of the 
means of contact that were still available to the 
father. Furthermore, the father failed to visit at 
other times when COVID restrictions did not 
prevent the father from visiting. In re Evan M., 
— $.W.3d —, 2021 Tenn. App. LEXIS 316 
(Tenn. Ct. App. Aug. 10, 2021). 

It was undisputed that mother did not visit 
the children during the applicable four-month 
period, plus she waived a lack of willfulness as 
an affirmative defense to abandonment; thus, 
the finding that she abandoned the children by 
failing to visit was upheld on appeal. In re L.F., 
— $.W.3d —, 2021 Tenn. App. LEXIS 344 
(Tenn. Ct. App. Aug. 26, 2021). 

There was no error in terminating the fa- 
ther’s parental rights because he did not visit 
his daughter in the four months preceding his 
incarceration, which constituted abandonment. 
Although the father asserted he was denied 
visitation with the child, he testified he only 
asked for and was denied visitation on one 
occasion after the graduation incident. In re 
Lauren F., —S.W.3d —, 2021 Tenn. App. LEXIS 
444 (Tenn. Ct. App. Nov. 10, 2021). 

Clear and convincing evidence supported ter- 
minating the mother’s rights for abandonment 
by failure to visit because the foster mother 
credibly disputed the mother’s claim that she 
had regular, weekly calls with the children. In 
re Bailey J.. — S.W.3d —, 2021 Tenn. App. 
LEXIS 475 (Tenn. Ct. App. Nov. 30, 2021). 
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Termination of a father’s parental rights on 
the ground of abandonment by failure to visit 
was appropriate because the father did not visit 
with the child in the four months immediately 
preceding the filing of the termination petition 
and a witness was not aware of any contact 
between the father and the child during the 
relevant statutory period. Furthermore, the fa- 
ther was in control of his ability to visit and 
maintain a relationship with the child, but 
simply did not exercise that control to foster a 
parent-child relationship. In re K.W., — S.W.3d 
—, 2021 Tenn. App. LEXIS 481 (Tenn. Ct. App. 
Dec. 7, 2021). 

Court’s inquiry into the frequency and qual- 
ity of visits was confined to the aggregated 
four-month period during which the father was 
not incarcerated; the father’s contention con- 
cerning the Department of Children’s Services 
(DCS) efforts during his incarceration was ir- 
relevant with regard to this ground of abandon- 
ment, and the trial court did not err in conclud- 
ing by clear and convincing evidence that DCS 
met its burden in proving that the father will- 
fully failed to visit the children. In re Erin N., 
— §.W.3d —, 2022 Tenn. App. LEXIS 57 (Tenn. 
- Ct. App. Feb. 14, 2022). 


12. Legal Parent. 

When the purported father filed this lawsuit, 
he had not sought or obtained an order of 
parentage, he had not signed a voluntary ac- 
knowledgement of paternity, and he did not 
meet any of the definitions of a legal parent; 
thus, the trial court erred in entering its initial 
restraining orders awarding him immediate 
relief regarding the child. Brooks v. Andrews, — 
S.W.3d —, 2021 Tenn. App. LEXIS 500 (Tenn. 
Ct. App. Dec. 27, 2021). 


15. Termination of Parental Rights. 

Trial court did not err by finding that the 
ground for termination of parental rights of 
abandonment by failure to provide support was 
not established because the proof was clear 
that the father substantially made his support 
payments during the relevant period. In re 
Enrique F., — S.W.3d —, 2021 Tenn. App. 
LEXIS 187 (Tenn. Ct. App. May 11, 2021). 

Trial court did not err by finding that the 
ground for termination of parental rights of 
abandonment by failure to visit was not estab- 
lished because the record showed that the fa- 
ther had a relationship with the children before 
the relevant four-month period, he made mul- 
tiple visits within the statutory time frame for 
a total of nearly 43 hours, and the father, the 
grandmother, and the grandmother’s husband 
all had positive accounts of the visits that 
occurred. In re Enrique F., — S.W.3d —, 2021 
Tenn. App. LEXIS 187 (Tenn. Ct. App. May 11, 
2021). 

Clear and convincing evidence supported the 
termination of the father’s parental rights 
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based on abandonment by failure to support an 
expectant mother because it showed that even 
though the mother informed the father that she 
was pregnant, the father made no payments 
towards her support, and her insurance and the 
prospective adoptive parents paid for the cost of 
the birth. In re Ashlynn H., — S.W.3d —, 2021 
Tenn. App. LEXIS 218 (Tenn. Ct. App. May 28, 
2021). 

Trial court did not err by terminating the 
father’s parental rights based on abandonment 
by an incarcerated parent as to three of his 
children because the evidence showed that he 
had convicted numerous times for various 
crimes throughout the children’s lives, and his 
most recent and serious conviction was for 
aggravated statutory rape. In re Leann K., — 
S.W.3d —, 2021 Tenn. App. LEXIS 313 (Tenn. 
Ct. App. Aug. 9, 2021). 

Trial court erred by terminating the father’s 
parental rights based on abandonment by an 
incarcerated parent as to two of his children 
because there was not clear and convincing 
evidence that he displayed wanton disregard 
regarding the children as he had been continu- 
ously incarcerated since 2016, there was no 
evidence of any conduct by the father subse- 
quent to his aggravated statutory rape offense 
in September 2013 until his incarceration in 
2016, one child was born in 2015, and the 
second child was born in 2017. In re Leann K., 
— §$.W.3d —, 2021 Tenn. App. LEXIS 313 
(Tenn. Ct. App. Aug. 9, 2021). 

Trial court did not err by terminating the 
mother’s parental rights based on abandon- 
ment for failure to visit because it found that 
during the relevant four-month period the 
mother did not visit the child despite knowing 
where she lived and living within walking dis- 
tance, she did not call or otherwise attempt to 
communicate with the child and there was no 
legal impediment to the mother being able to 
exercise her right to visit. In re Zoey L., — 
S.W.3d —, 2021 Tenn. App. LEXIS 318 (Tenn. 
Ct. App. Aug. 10, 2021). 

‘Chancery court properly terminated a moth- 
er’s parental rights because four of the seven 
grounds for termination as found by the trial 
court were established by clear and convincing 
evidence—abandonment by failure to provide a 
suitable home, substantial noncompliance with 
the statement of responsibilities in the perma- 
nency plan, persistence of conditions, and fail- 
ing to manifest either the ability or willingness 
to personally assume custody or financial re- 
sponsibility of the child—and termination was 
in the child’s best interest where the mother 
had not maintained regular visitation, her 
home was not healthy and safe based on her 
continued drug use and criminal activity, and 
se had not paid support as ordered. In re 
PrinceKenyan F., — S.W.3d —, 2021 Tenn. App. 
LEXIS 347 (Tenn. Ct. App. Aug. 30, 2021). 
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Parental rights termination was in the best 
interest of the children because the parents 
failed to meaningfully adjust their circum- 
stances, conduct, and conditions and their trial 
testimony did not reflect that a meaningful 
change in their parenting was possible. Neither 
parent had visitation with the children by the 
time of trial, which was due to the parents’ own 
behavior. In re C.N., — S.W.3d —, 2022 Tenn. 
App. LEXIS 5 (Tenn. Ct. App. Jan. 10, 2022). 

Parental rights termination for both parents 
was proper because they failed to provide a 
suitable home, failed to manifest the ability to 
assume legal and physical custody the children, 
and either abused the children (father), which 
included a conviction, or knowingly failed to 
protect the children from abuse or neglect that 
was likely to cause serious bodily injury or 
death (mother). The father failed to meet basic 
needs of the children such as toilet-training, 
and blamed their condition at the time of their 
removal entirely on the mother and, despite the 
dire condition of the children, the mother was 
adamant at trial that the agency never had 
grounds to remove the children. In re C.N., — 
S.W.3d —, 2022 Tenn. App. LEXIS 5 (Tenn. Ct. 
App. Jan. 10, 2022). 

Trial court’s finding that it was in the best 
interest of the child that both the mother and 
father’s parental rights be terminated was af- 
firmed because the mother and father had not 
made changes in their conduct or circum- 
stances that would make it safe for the child to 
go home, both mother and father had failed to 
engage in regular visitation with the child, and 
both mother and father had neglected the child. 
In re Riley S., — S.W.38d —, 2022 Tenn. App. 
LEXIS 12 (Tenn. Ct. App. Jan. 14, 2022). 

Based on the evidence presented at trial, 
including the father’s own testimony, the trial 
court did not err by finding that the father had 
failed to make reasonable efforts to provide a 
suitable home for the Children or by finding 
that the Department of Children’s Services had 
made reasonable efforts to assist equal to or in 
excess of the father’s efforts; due to Father’s 
continued unlawful drug use, repeated incar- 
ceration, and lack of suitable housing, it was 
unlikely that the father could provide a suit- 
able home for the children at an early date. In 
re Erin N., — S.W.3d —, 2022 Tenn. App. 
LEXIS 57 (Tenn. Ct. App. Feb. 14, 2022). 


17. Wanton Disregard. 

Termination of the father’s parental rights 
for wanton disregard was supported by suffi- 
cient evidence; father’s repeated incarcera- 
tions, including on the basis of violation of 
probation, combined with his defiant attitude 
on the issue of his drug abuse, together quali- 
fied as conduct showing wanton disregard for 
the children’s welfare. In re Anari E., — S.W.3d 
—, 2021 Tenn. App. LEXIS 181 (Tenn. Ct. App. 
May 7, 2021). 
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Trial court might have considered some evi- 
dence not properly admitted as evidence, but 
findings that were supported by the record 
showed that the father had abandoned the 
child by wanton disregard for the child’s wel- 
fare; he had criminal convictions, a history of 
domestic violence against the mother while the 
child was present, used illegal drugs in front of 
the child, and left two drug treatment facilities 
without completing treatment. In re Braylee B., 
— §.W.3d —, 2021 Tenn. App. LEXIS 191 
(Tenn. Ct. App. May 18, 2021). 

Clear and convincing evidence showed that 
the mother abandoned the children by engag- 
ing in conduct that exhibited a wanton disre- 
gard for the children’s welfare because she was 
incarcerated twice during the relevant four- 
month period, she missed or cancelled several 
visitations with the children, when the visits 
occurred she was extremely hostile towards the 
Tennessee Department of Children’s Services 
and frequently criticized the children, and she 
showed indifference towards the children’s suc- 
cess in school and failed to attend their educa- 
tional meetings. In re Kaylene J., — S.W.3d —, 
2021 Tenn. App. LEXIS 205 (Tenn. Ct. App. 
May 26, 2021). 

Mother and the prospective adoptive parents 
failed to meet their burden of proving that the 
father’s pre-incarceration conduct exhibited 
wanton disregard for his child’s welfare, and 
therefore the trial court erred by terminating 
the father’s parental rights, because the evi- 
dence failed to establish precisely when the 
father was incarcerated or when he knew of the 
child’s existence. In re Ashlynn H., — S.W.3d 
—, 2021 Tenn. App. LEXIS 218 (Tenn. Ct. App. 
May 28, 2021). 

Clear evidence supported the court’s finding 
that the father’s pre-incarceration conduct ex- 
hibited wanton disregard for the children’s wel- 
fare; he exposed the children to illegal drugs, he 
sold methamphetamine out of the family’s 
home when one child was a baby, and by the 
time he was incarcerated, he had been unem- 
ployed for over two years. He also prioritized 
his own freedom over the children’s welfare 
when he took the family to South Carolina with 
no job, no housing, and barely enough money 
for food. In re Evella S., — S.W.3d —, 2021 
Tenn. App. LEXIS 245 (Tenn. Ct. App. June 24, 
2021). 

Abandonment by wanton disregard was not 
pleaded against the father, as the petition 
never alleged he was incarcerated, much less 
that his pre-incarceration conduct evidenced 
wanton disregard for the children’s welfare; 
however, the ground was tried by implied con- 
sent, as the father did not object when the 
grandparents announced they were proceeding 
on this ground. In re Evella S., — S.W.3d —, 
2021 Tenn. App. LEXIS 245 (Tenn. Ct. App. 
June 24, 2021). 
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Termination of mother’s parental rights for 
abandonment by wanton disregard was af- 
firmed; she was incarcerated during part of the 
four months immediately preceding the initia- 
tion of this case, and prior to her incarceration, 
she engaged in conduct that exhibited a wanton 
disregard for the welfare of the children, in- 
cluding evading authorities and testing posi- 
tive for illicit substances. In re James W., — 
S.W.3d —, 2021 Tenn. App. LEXIS 266 (Tenn. 
Ct. App. July 6, 2021). 

Although a parent, when questioned as to 
why the parent had not paid support for the 
parent’s child, reasoned that the parent was 
never ordered to pay child support, the appel- 
late court declined to conclude that the parent’s 
failure to support was excused by the absence of 
a court order requiring them to do so because 
every parent who was eighteen years of age or 
older was presumed to have knowledge of the 
parent’s legal obligation to support such par- 
ent’s child or children. In re Jackson H., — 
S.W.3d —, 2021 Tenn. App. LEXIS 342 (Tenn. 
Ct. App. Aug. 25, 2021). 

Stepfather and mother failed to meet the 
burden of proving that the biological father’s 
pre-incarceration conduct exhibited wanton 
disregard for the child’s welfare because other 
than the acts leading to the father’s incarcera- 
tion, the stepfather and the mother failed to 
show that any of the father’s past criminal 
behavior occurred after the father became 
aware that the mother was pregnant with the 
child. In re Layton W., — S.W.3d —, 2021 Tenn. 
App. LEXIS 384 (Tenn. Ct. App. Sept. 28, 2021). 
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When the child was an infant, the father left 
him in the care of others for the majority of his 
young life, even though he was unemployed, so 
that he and the mother could continue party- 
ing; even after the child was found dependent 
and neglected and permanent guardianship 
was established with the Aunt and Uncle, the 
father’s lifestyle did not change, and he was in 
and out of jail for the next five years, visiting 
the child only under supervision for six hours 
on weekends when he was not incarcerated. In 
re Austin W., — S.W.38d —, 2021 Tenn. App. 
LEXIS 433 (Tenn. Ct. App. Nov. 3, 2021). 

Department met its burden of proof on the 
termination ground of abandonment for wan- 
ton disregard; not only did mother engage in 
criminal behavior that led to her incarceration 
in January 2020, but she repeatedly tested 
positive for methamphetamine and her sub- 
stance abuse led to three of her children being 
exposed to and testing positive for metham- 
phetamine during the trial home visit. In re 
Octavia C., — S.W.3d —, 2022 Tenn. App. 
LEXIS 27 (Tenn. Ct. App. Jan. 24, 2022). 

Based on the father’s history of drug abuse, 
repeated incarceration, and numerous criminal 
convictions, we determine that the trial court 
did not err in concluding by clear and convinc- 
ing evidence that the father had abandoned the 
children by exhibiting a wanton disregard for 
their welfare. In re Erin N., — S.W.3d —, 2022 
Tenn. App. LEXIS 57 (Tenn. Ct. App. Feb. 14, 
2022). 


36-1-112. Revocation of surrender or parental consent — Form. 


NOTES TO DECISIONS 


2. Proceedings After Thirty-Day Period. 
There was no basis for applying the discovery 
rule to toll the thirty-day period for seeking to 
set aside a surrender based on fraud and thus, 
the father’s petition to revoke his surrender 


was untimely and was properly dismissed by 
the circuit court. In re Carlee A., — S.W.3d —, 
2022 Tenn. App. LEXIS 30 (Tenn. Ct. App. Jan. 
26, 2022). 


36-1-113. Termination of parental or guardianship rights. 


NOTES TO DECISIONS 


ANALYSIS 


hi Procedural Matters. 

11. Findings of Fact. 

14. Grounds for Terminating Parental 
Rights, Generally. 

15. Persistent Conditions. 

16. Abandonment. 

17. Substantial Noncompliance. 

18. Incarcerated Parent. 

19. Parent’s Mental Condition. 

20. Child Support. 


21. Child Abuse. 

22. Failure to Manifest an Ability and Will- 
ingness to Assume Custody or Financial 
Responsibility. 

23. Best Interests of Children. 

24. Permanency Plans. 

26. Appellate Review. 

27. Termination Proper. 

28. Termination Improper. 

30. Due Process. 

31. Assistance of Counsel. 

32.5. Evidence. 
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7. Procedural Matters. 

Petitioner never obtained leave of court for a 
supplemental pleading, yet father filed an an- 
swer to the amended petition, and at the begin- 
ning of trial, petitioner stated that he intended 
to rely upon the incarcerated parent ground, 
including wanton disregard, and father did not 
object; under these circumstances, the addi- 
tional grounds were tried by implied consent. 
In re Anari E., — S.W.3d —, 2021 Tenn. App. 
LEXIS 181 (Tenn. Ct. App. May 7, 2021). 

Abandonment by wanton disregard was not 
pleaded against the father, as the petition 
never alleged he was incarcerated, much less 
that his pre-incarceration conduct evidenced 
wanton disregard for the children’s welfare; 
however, the ground was tried by implied con- 
sent, as the father did not object when the 
grandparents announced they were proceeding 
on this ground. In re Evella S., — S.W.3d —, 
2021 Tenn. App. LEXIS 245 (Tenn. Ct. App. 
June 24, 2021). 

Trial court did not abuse its discretion by 
denying the mother’s motion for a continuance 
because it was statutorily bound to ensure that 
the hearing take place within six months from 
the date the petition was filed. Further, the 
mother had missed recent hearings, she had 
been personally served with the summons 
three months prior to trial, the date of the trial 
had not changed, and the mother, through 
counsel, did not seek to change it until the 
morning of trial. In re Ashanti P., — S.W.3d —, 
2021 Tenn. App. LEXIS 468 (Tenn. Ct. App. 
Nov. 29, 2021). 

Juvenile Court’s written judgment concern- 
ing the grounds for termination of parental 
rights was the independent judgment of the 
Juvenile Court because, although the written 
judgment was more detailed than the oral rul- 
ing, the findings of fact within its written 
judgment were consistent with those made in 
its oral ruling. The findings of fact made by the 
Juvenile Court in its oral ruling were sufficient 
to support the remaining statutory grounds for 
termination and the best interest analysis. In 
re Da’Moni J., — S.W.3d —, 2022 Tenn. App. 
LEXIS 25 (Tenn. Ct. App. Jan. 25, 2022). 

Juvenile court found in actuality there had 
only been one custodial episode for the children 
and the department inadvertently stated that 
there had been two episodes because of the trial 
home visit; even if that was not the case, the 
children were still removed from mother’s cus- 
tody for a period of six months accruing on or 
before the first date the termination of parental 
rights petition was set to be heard. In re Octa- 
via C., — S.W.3d —, 2022 Tenn. App. LEXIS 27 
(Tenn. Ct. App. Jan. 24, 2022). 


11. Findings of Fact. 

Because the trial court’s order lacked suffi- 
cient findings regarding the child’s best inter- 
est, the court vacated the termination of the 
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father’s parental rights, as the order included 
no factual findings specific to its best interest 
determination and made no reference to the 
statutory best interest factors. In re Ashlynn 
H., — S.W.3d —, 2021 Tenn. App. LEXIS 218 
(Tenn. Ct. App. May 28, 2021). 

Trial court’s order terminating parental 
rights on the grounds of substantial noncompli- 
ance by the parent with the statement of re- 
sponsibilities in a permanency plan and persis- 
tence of conditions was inappropriate because 
of the absence of appropriate findings as to the 
grounds for termination. Accordingly, the ap- 
pellate court did not reach the question of the 
child’s best interests because the remand of the 
case for the preparation of appropriate findings 
of fact and conclusions of law on the grounds for 
termination was required. In re Jayden L., — 
S.W.3d —, 2021 Tenn. App. LEXIS 223 (Tenn. 
Ct. App. June 3, 2021). 

Trial court’s termination of a father’s paren- 
tal rights on grounds of persistence of condi- 
tions and failure to manifest an ability and 
willingness to personally assume custody or 
financial responsibility was inappropriate be- 
cause there was no independent evidentiary 
support in the record for the factual findings by 
the trial court when the father invoked the 
father’s Fifth Amendment rights. In re Jackson 
H., — S.W.3d —, 2021 Tenn. App. LEXIS 342 
(Tenn. Ct. App. Aug. 25, 2021). 

Record contained clear and convincing evi- 
dence to support termination of a father’s pa- 
rental rights because of the father’s incarcera- 
tion under a sentence of at least ten years 
when, at sentencing, the child was under the 
age of eight.. However, because the trial court’s 
order lacked sufficient findings regarding the 
child’s best interest, the trial court’s order was 
vacated and the case was remanded for the 
trial court to make specific findings of fact and 
conclusions of law. In re Layton W., — S.W.3d 
—, 2021 Tenn. App. LEXIS 384 (Tenn. Ct. App. 
Sept. 28, 2021). 


14. Grounds for Terminating Parental 
Rights, Generally. 

Less restrictive alternative to termination is 
not part of a court’s analysis in parental termi- 
nation cases. In re James W., —S.W.3d —, 2021 
Tenn. App. LEXIS 266 (Tenn. Ct. App. July 6, 
2021). 

Child’s preference of caretakers is not a 
standalone factor for consideration in a termi- 
nation case. In re James W., — S.W.3d —, 2021 
Tenn. App. LEXIS 266 (Tenn. Ct. App. July 6, 
2021). . 

Based on the evidence presented at trial, 


including the father’s own testimony, the trial 


court did not err by finding that the father had 
failed to make reasonable efforts to provide a 
suitable home for the Children or by finding 
that the Department of Children’s Services had 
made reasonable efforts to assist equal to or in 
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excess of the father’s efforts; due to Father’s 
continued unlawful drug use, repeated incar- 
ceration, and lack of suitable housing, it was 
unlikely that the father could provide a suit- 
able home for the children at an early date. In 
re Erin N., — S.W.3d —, 2022 Tenn. App. 
LEXIS 57 (Tenn. Ct. App. Feb. 14, 2022). 

Although the Department of Children’s Ser- 
vices needed to prove only the father’s failure to 
manifest an ability or his failure to manifest a 
willingness as it related to this ground, the 
father also lacked the willingness to assume 
legal and physical custody of or financial re- 
sponsibility for the children; the return of the 
children to the father’s custody would pose a 
risk of substantial harm to their welfare. In re 
Erin N., — S.W.3d —, 2022 Tenn. App. LEXIS 
57 (Tenn. Ct. App. Feb. 14, 2022). 


15. Persistent Conditions. 

Clear and convincing evidence supported a 
persistence of conditions finding where the 
mother continued to live in unsanitary condi- 
tions, abuse alcohol and drugs, live with her 
abuser, and act out inappropriately with the 
people who were trying to help her. In re Jason 
S., — S.W.3d —, 2021 Tenn. App. LEXIS 166 
(Tenn. Ct. App. Apr. 22, 2021). 

Termination of the father’s parental rights 
for persistent conditions was supported by suf- 
ficient evidence; beyond the issue of drugs, 
father never demonstrated residential stability, 
had been in and out of jail, and in all reasonable 
probability the children would be subjected to 
abuse or neglect were they to be returned to his 
care, as the conditions in his life were unstable 
and centered on drugs. In re Anari E., — S.W.3d 
—, 2021 Tenn. App. LEXIS 181 (Tenn. Ct. App. 
May 7, 2021). 

Trial court erred by finding that the ground 
for termination of parental rights of persistence 
of conditions was established because the proof 
suggested that the father’s home was habitable 
and not inappropriate for children at the time 
of trial, as the photos offered by the father 
depicted a generally tidy home, the grand- 
mother had not called the Department with any 
concerns about her new granddaughter living 
in the home, and the proof showed that the 
father’s yard was maintained and relatively 
free from clutter at the time of trial. In re 
Enrique F., — S.W.3d —, 2021 Tenn. App. 
LEXIS 187 (Tenn: Ct. App. May 11, 2021). 

Termination of a father’s parental rights 
based on persistent conditions was appropriate 
given the continued pattern of domestic vio- 
lence and his flippant attitude about substance 
abuse in the home. In re Porcalyn N., — S.W.3d 
—, 2021 Tenn. App. LEXIS 198 (Tenn. Ct. App. 
May 21, 2021). 

Trial court did not err by finding that persis- 
tence of conditions existed as a ground for 
termination of the mother’s parental rights 
because the evidence showed that the children 
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were removed due to the mother’s inability to 
provide adequate care and supervision, her 
perpetual change of residences indicated that 
she continued to be unable to provide suitable 


care and supervision, she was hostile to the 


Tennessee Department of Children’s Services, 
she failed to follow through with counseling, 
and she had an apathetic attitude towards the 
children’s physical health and education. In re 
Kaylene J.,. — S.W3d —, 2021 Tenn. App. 
LEXIS 205 (Tenn. Ct. App. May 26, 2021). 

Ground of persistent conditions was inappli- 
cable to the father, and therefore the trial court 
erred by terminating his parental rights on 
that ground, because the child was not removed 
from the father’s home because he had been 
residing at the aunt and uncle’s home when the 
petition was filed and the child was never 
placed in or removed from the father’s legal 
custody. In re Elijah R., — S.W.3d —, 2021 
Tenn. App. LEXIS 2388 (Tenn. Ct. App. June 21, 
2021). 

Termination of mother’s parental rights for 
persistence of conditions was affirmed; she was 
unable to refrain from drug use and she was 
without a reliable means of transporting the 
children. Despite having 14 months of assis- 
tance, given her lack of progress in remedying 
the conditions, there was little likelihood those 
conditions would be remedied, and continua- 
tion of mother’s relationship with the children 
would greatly diminish their chances of inte- 
grating into a safe and stable home. In re 
James W., —S.W.3d —, 2021 Tenn. App. LEXIS 
266 (Tenn. Ct. App. July 6, 2021). 

Clear and convincing evidence supported the 
trial court’s determination that the mother’s 
parental rights should be terminated on the 
ground of persistence of conditions because she 
did not have the ability to parent both of her 
children simultaneously when their behavioral 
issues escalated and due to her relapse and her 
delay in completing tasks, visitation never pro- 
gressed to unsupervised visitation. In re Jayda 
J., — S.W.3d —, 2021 Tenn. App. LEXIS 290 
(Tenn. Ct. App. July 21, 2021). 

Termination of a mother’s parental rights on 
the ground of persistent conditions was appro- 
priate because the children were removed from 
the mother’s custody for over six months, the 
conditions that led to the children’s removal— 
drug abuse and lack of appropriate housing— 
still persisted, there was little chance that the 
conditions preventing the children’s return 
were to be remedied soon, and continuation of 
the parent/child relationship greatly dimin- 
ished the children’s chances of being placed into 
a safe, stable and permanent home. In re Terry 
E., — 8.W.3d —, 2021 Tenn. App. LEXIS 310 
(Tenn. Ct. App. Aug. 6, 2021). 

Trial court did not err by terminating the 
mother’s parental rights based on persistence 
of conditions because the evidence showed that 
the children were removed primarily due to the 
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mother’s drug abuse, at the time of trial she 
had done very little to address her drug abuse 
issues, she failed to maintain appropriate hous- 
ing, and she failed to provide DCS with proof 
that she had obtained a stable income. In re 
Trinity S., — S.W.3d —, 2021 Tenn. App. LEXIS 
312 (Tenn. Ct. App. Aug. 9, 2021). 

Termination of parental rights on the ground 
of persistent conditions was appropriate be- 
cause the conditions necessitating the child’s 
removal—substance abuse and domestic vio- 
lence issues—still existed with the father and 
showed no sign of relenting. Furthermore, the 
mother used illegal substances weeks before 
the trial. In re Evan M., — S.W.3d —, 2021 
Tenn. App. LEXIS 316 (Tenn. Ct. App. Aug. 10, 
2021). 

Termination was proper as the conditions 
that led to removal persisted, including the 
mother’s mental health concerns, her lack of 
parenting skills and her inability to establish a 
suitable home for the child. In re Tyler A., — 
S.W.3d —, 2021 Tenn. App. LEXIS 331 (Tenn. 
Ct. App. Aug. 18, 2021). 

Termination of the mother’s rights for persis- 
tence of conditions was proper; all three chil- 
dren were removed from mother’s custody for 
more than six months due to her drug use, her 
drug issues continued to persist up until the 
final hearing, plus she continued to engage in 
criminal activity, making her unable to provide 
a suitable home for the children. Furthermore, 
the continuation of the children’s relationship 
with mother diminished their chances of inte- 
grating into a permanent home. In re L.F., — 
S.W.3d —, 2021 Tenn. App. LEXIS 344 (Tenn. 
Ct. App. Aug. 26, 2021). 

Because a prior court order that made a 
finding of dependency, neglect, or abuse into 
evidence during the termination proceeding 
was not entered into evidence, the evidence 
presented at trial was insufficient to support a 
termination of the mother’s parental rights on 
the statutory ground of persistence of condi- 
tions; there was no testimony referencing a 
custody order or that the order made a finding 
of dependency and neglect. In re A.W, — 
S.W.3d —, 2021 Tenn. App. LEXIS 359 (Tenn. 
Ct. App. Sept. 8, 2021). 

Evidence supported termination of mother’s 
parental rights on ground of persistent condi- 
tions; her involvement with illicit drugs per- 
sisted, she was incarcerated facing federal 
charges involving the sale of methamphet- 
amine, and there was little likelihood that she 
would remedy these persistent conditions at an 
early date so the children can safely return to 
her custody. In re Kaisona B., — S.W.3d —, 
2021 Tenn. App. LEXIS 377 (Tenn. Ct. App. 
Sept. 23, 2021). 

Termination of the mother’s parental rights 
on the ground of persistent conditions was 
supported by evidence that the drug abuse 
which led to the children’s removal continued to 
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be an issue for the mother throughout the 
pendency of the case. In re Artemas A., — 
S.W.3d —, 2021 Tenn. App. LEXIS 378 (Tenn. 
Ct. App. Sept. 24, 2021). 

Termination of a mother’s parental rights on 
the ground of persistence of conditions which 
led to removal was appropriate because the 
stipulated conditions—a lack of a safe and 
stable home and child safety concerns—per- 
sisted and there was little likelihood that the 
conditions would be remedied at an early date. 
Other conditions also existed that would have 
caused the child further neglect, including the 
mother’s failure to remedy the mother’s illegal 
drug use as evidenced by the mother’s positive 
drug screens. In re Isabella M., — S.W.3d —, 


2021 Tenn. App. LEXIS 393 (Tenn. Ct. App. 


Sept. 29, 2021). 

Termination of parents’ rights was proper 
under the persistence of conditions ground; the 
children were removed from the parents’ cus- 
tody due to alleged drug exposure, lack of 
supervision, criminal activity, domestic vio- 
lence, and both parents’ frequent incarcera- 
tions, and neither one sufficiently addressed 
the conditions that led to the children’s re- 
moval, much less remedied those conditions. In 
re Madylynn C., — S.W.3d —, 2021 Tenn. App. 
LEXIS 398 (Tenn. Ct. App. Sept. 30, 2021). 

Due to the father’s lengthy history of crimi- 
nal behavior and drug use and lack of effort at 
rehabilitation, there was little likelihood that 
these conditions would be remedied at an early 
date so that the child could be safely returned 
to him in the near future; continuing the par- 
ent-child relationship greatly diminished the 
child’s chances of early integration into a safe, 
stable, and permanent home. In re Austin W., 
— S.W3d —, 2021 Tenn. App. LEXIS 433 
(Tenn. Ct. App. Nov. 3, 2021). 

Clear and convincing evidence supported ter- 
mination of the father’s parental rights for 
persistence of conditions, because his drug is- 
sues were ongoing and rendered his home un- 
safe by creating a substantial risk of harm to 
the child; the father was using methamphet- 
amine prior to trial and never established a 
suitable home for the children despite reason- 
able efforts by the agency. Termination of the 
father’s parental rights was in the children’s 
best interest, because they were not bonded to 
him, one child had medical issues that required 
considerable care, and the children were thriv- 
ing in foster care; it did not serve the children’s 
best interests to delay their permanency in the 
hope that the father might eventually get his 
life together. In re Daylan D., — S.W.3d —, 
2021 Tenn. App. LEXIS 442 (Tenn. Ct. App. 
Nov. 9, 2021). 

Evidence supported termination on the 
ground of persistent conditions; father’s crimi- 
nal activity, resulting in his incarceration was a 
substantial factor leading to removal, because 
of his incarceration, the children could not be 
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returned to his care, and there was little like- 
lihood that the conditions leading to removal 
would be remedied at an early date so that the 
children could be returned safely to him. In re 
Ima D., — S.W.38d —, 2021 Tenn. App. LEXIS 
460 (Tenn. Ct. App. Nov. 22, 2021). 

Persistence of condition was established as a 
ground for termination of the mother’s parental 
rights because all four children were removed 
from the home for more than the required 
six-month period and the mother failed to ad- 
dress her mental health issues so as to be able 
to supervise and parent her children in a safe, 
stable, and appropriate manner. That was a 
problem that persisted throughout the custo- 
dial episode and, given the mother’s history, 
was unlikely to be remedied at an early date so 
that the children could be safely returned to her 
in the near future. In re Ashanti P., — S.W.3d 
—, 2021 Tenn. App. LEXIS 468 (Tenn. Ct. App. 
Nov. 29, 2021). 

There was no error in the parental rights 
termination based on the ground that the 
mother was mentally incompetent to provide 
for the further care and supervision of her four 
children because the record showed that the 
mother demonstrated bizarre, irrational, and 
angry behavior during her interactions at the 
psychologist’s office, which the psychologist 
noted in the report that was submitted as 
evidence at trial. Her angry outbursts at other 
times were also noted by the children and the 
case worker in their testimony, and the evi- 
dence made clear that the mother had not 
received regular mental health services or 
medication management. In re Ashanti P., — 
S.W.3d —, 2021 Tenn. App. LEXIS 468 (Tenn. 
Ct. App. Nov. 29, 2021). 

Department met its burden to show that the 
conditions that led to the child’s removal per- 
sisted; she delayed the completion of her psy- 
chological evaluation for more than seven 
months, despite her mental health being a 
contributing factor toward the stability of her 
home and ability to parent her child. Her lack 
of urgency in taking the steps necessary to 
address all conditions demonstrated little like- 
lihood that these conditions would be remedied 
such that the child could be safely returned in 
the near future. In re Cyric W., — S.W.3d —, 
2021 Tenn. App. LEXIS 487 (Tenn. Ct. App. 
Dec. 13, 2021). 

Termination on the ground of persistent con- 
ditions was proven by clear and convincing 
evidence, as the mother’s abuse of drugs per- 
sisted, even after participating in rehabilita- 
tion programs, and she lacked suitable, stable 
housing. In re Jordyn H., — S.W.3d —, 2021 
Tenn. App. LEXIS 494 (Tenn. Ct. App. Dec. 21, 
2021). 

Department met its burden on the termina- 
tion ground of persistent conditions; the chil- 
dren had previously been found dependent and 
neglected based on mother’s illegal drug use, 
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thereafter the children tested positive for meth- 
amphetamine, and mother failed to address her 
substance abuse or obtain stable housing. 
There was little likelihood that the conditions 
would be remedied and continuing her relation- 
ship with the children would greatly diminish 
their chances of early integration into a perma- 
nent home. In re Octavia C., — S.W.3d —, 2022 
Tenn. App. LEXIS 27 (Tenn. Ct. App. Jan. 24, 
2022). 

There was little likelihood that the condi- 
tions leading to removal would be remedied at 
an early date so that the children could be 
returned safely to the father; given the length 
of time that the children had spent in DCS 
custody with no progress made by the father to 
improve the conditions leading to removal, it 
was clear that continuation of the parent-child 
relationship would further inhibit the chil- 
dren’s ability to integrate into a stable home. In 
re Erin N., — S.W.38d —, 2022 Tenn. App. 
LEXIS 57 (Tenn. Ct. App. Feb. 14, 2022). 


16. Abandonment. 

Clear and convincing evidence supported the 
finding that a mother had abandoned the child 
by failing to visit where she had no contact 
during the relevant four-month period due to a 
no-contact order, and she did not seek to rein- 
state visitation. In re Jason S., — S.W.3d —, 
2021 Tenn. App. LEXIS 166 (Tenn. Ct. App. Apr. 
222021)! 

Clear and convincing evidence supported a 
finding that the mother had abandoned the 
child by failing to provide a suitable home 
where the Department of Children’s Service 
made reasonable efforts to assist her, she con- 
tinued to use drugs and alcohol, a new home 
was to suitable, and the mother continued to 
live with an abusive partner. In re Jason S., — 
S.W.3d —, 2021 Tenn. App. LEXIS 166 (Tenn. 
Ct. App. Apr. 22, 2021). 

Termination of the father’s parental rights 
for failure to provide a suitable home was 
supported by sufficient evidence; the depart- 
ment’s efforts were reasonable, while the fa- 
ther’s efforts were sporadic, he failed to com- 
plete a drug and alcohol assessment, and while 


‘he said shortly before trial that he had been 


accepted into housing, this tardy development 
was insufficient to establish that he had pro- 
vided a suitable home for the children. In re 
Anari E., — S.W.3d —, 2021 Tenn. App. LEXIS 
181 (Tenn. Ct. App. May 7, 2021). 

Termination of the father’s parental rights 
for wanton disregard was supported by suffi- 
cient evidence; father’s repeated incarcera- 
tions, including on the basis of violation of 
probation, combined with his defiant attitude 
on the issue of his drug abuse, together quali- 
fied as conduct showing wanton disregard for 
the children’s welfare. In re Anari E., — S.W.3d 
—, 2021 Tenn. App. LEXIS 181 (Tenn. Ct. App. 
May 7, 2021). 
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Trial court did not err by finding that the 
ground for termination of parental rights of 
abandonment by failure to visit was not estab- 
lished because the record showed that the fa- 
ther had a relationship with the children before 
the relevant four-month period, he made mul- 
tiple visits within the statutory time frame for 
a total of nearly 43 hours, and the father, the 
grandmother, and the grandmother’s husband 
all had positive accounts of the visits that 
occurred. In re Enrique F., — S.W.3d —, 2021 
Tenn. App. LEXIS 187 (Tenn. Ct. App. May 11, 
2021). 

Trial court might have considered some evi- 
dence not properly admitted as evidence, but 
findings that were supported by the record 
showed that the father had abandoned the 
child by wanton disregard for the child’s wel- 
fare; he had criminal convictions, a history of 
domestic violence against the mother while the 
child was present, used illegal drugs in front of 
the child, and left two drug treatment facilities 
without completing treatment. In re Braylee B., 
— S$.W.3d —, 2021 Tenn. App. LEXIS 191 
(Tenn. Ct. App. May 18, 2021). 

Father had abandoned the child by failing to 
provide a suitable home given his continued 
drug and alcohol use and the continued domes- 
tic violence between the mother and the father. 
In re Porcalyn N., —S.W.3d —, 2021 Tenn. App. 
LEXIS 198 (Tenn. Ct. App. May 21, 2021). 

Although the trial court’s oral ruling did not 
clearly reflect the correct statutory four-month 
period, the final order ultimately applied the 
statutory period, and any error was harmless 
given the detailed findings and evidence that 
the father’s child support payments were insig- 
nificant given his means. In re Porcalyn N., — 
S.W.3d —, 2021 Tenn. App. LEXIS 198 (Tenn. 
Ct. App. May 21, 2021). 

Clear and convincing evidence showed that 
the mother abandoned her children by failing to 
provide a suitable home because the Tennessee 
Department of Children’s Services made rea- 
sonable efforts to help the mother but she was 
uncooperative, and her continuously transient 
and unstable lifestyle exhibited a consistent 
failure to provide a suitable home for the chil- 
dren. In re Kaylene J., —S.W.3d —, 2021 Tenn. 
App. LEXIS 205 (Tenn. Ct. App. May 26, 2021). 

Clear and convincing evidence showed that 
the mother abandoned the children by engag- 
ing in conduct that exhibited a wanton disre- 
gard for the children’s welfare because she was 
incarcerated twice during the relevant four- 
month period, she missed or cancelled several 
visitations with the children, when the visits 
occurred she was extremely hostile towards the 
Tennessee Department of Children’s Services 
and frequently criticized the children, and she 
showed indifference towards the children’s suc- 
cess in school and failed to attend their educa- 
tional meetings. In re Kaylene J., — S.W.3d —, 
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2021 Tenn. App. LEXIS 205 (Tenn. Ct. App. 
May 26, 2021). 

Clear and convincing evidence supported the 
termination of the father’s parental rights 
based on abandonment by failure to support an 
expectant mother because it showed that even 
though the mother informed the father that she 
was pregnant, the father made no payments 
towards her support, and her insurance and the 
prospective adoptive parents paid for the cost of 
the birth. In re Ashlynn H., — S.W.3d —, 2021 
Tenn. App. LEXIS 218 (Tenn. Ct. App. May 28, 
2021). 

Termination of the mother’s parental rights 
was appropriate because the mother, who was 
incarcerated at times due to drug-related and 
driving under the influences charges, aban- 
doned the children by willfully failing to visit 
the children during the stipulated relevant 
four-month period of non-incarceration. In re 
Anna H., — S.W.3d —, 2021 Tenn. App. LEXIS 
227 (Tenn. Ct. App. June 9, 2021). 

Clear evidence supported the court’s finding 
that the father’s pre-incarceration conduct ex- 
hibited wanton disregard for the children’s wel- 
fare; he exposed the children to illegal drugs, he 
sold methamphetamine out of the family’s 
home when one child was a baby, and by the 
time he was incarcerated, he had been unem- 
ployed for over two years. He also prioritized 
his own freedom over the children’s welfare 
when he took the family to South Carolina with 
no job, no housing, and barely enough money 
for food. In re Evella S., — S.W.3d —, 2021 
Tenn. App. LEXIS 245 (Tenn. Ct. App. June 24, 
2021). 

Mother did enough to establish that her 
failure to visit was not willful; she risked court 
sanctions if she intentionally violated the re- 
straining order, so she reached out to the 
grandparents, who repeatedly denied her visit 
requests and filed their termination petition, 
plus the mother actively pursued her legal 
remedies. In re Evella S., — S.W.3d —, 2021 
Tenn. App. LEXIS 245 (Tenn. Ct. App. June 24, 
2021). 

Clear and convincing evidence supported the 
trial court’s termination of the father’s parental 
rights based on abandonment by willful failure 
to visit because it was undisputed that he did 
not visit the child at all during the relevant 
four-month period prior to his incarceration, 
the father provided no evidence other than his 
own testimony to prove that the mother had 
prevented him from visiting the child after 
2011, and he never attempted to enforce his 
visitation. In re James H., — S.W.3d —, 2021 
Tenn. App. LEXIS 256 (Tenn. Ct. App. June 29, 
2021). 

Clear and convincing evidence supported the 
trial court’s termination of the father’s parental 
rights based on abandonment by failure to 
financially support the child because although 
he was employed full time during the entire 
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four months prior to his incarceration he paid 
no child support during that time. In re James 
H., — S.W.3d —, 2021 Tenn. App. LEXIS 256 
(Tenn. Ct. App. June 29, 2021). 

Applicable four-month period followed the 
children’s removal from mother’s custody and 
spanned a period during which she was not 
incarcerated; although she was incarcerated for 
a four-day period during that time, that was 
insignificant because this would have neither 
thwarted any efforts she was attempting to 
make nor diminished any efforts that the chil- 
dren’s services department was making during 
that time. In re James W., — 8.W.3d —, 2021 
Tenn. App. LEXIS 266 (Tenn. Ct. App. July 6, 
2021). 

Finding that mother abandoned her children 
by failing to provide a suitable home was af- 
firmed; despite efforts by the children’s services 
department, mother continued to use illegal 
drugs and deliberately fled to avoid incarcera- 
tion while living a transient lifestyle, and her 
inability or unwillingness to provide a suitable 
home for the children demonstrated a lack of 
concern. In re James W., — S.W.3d —, 2021 
Tenn. App. LEXIS 266 (Tenn. Ct. App. July 6, 
2021). 

Termination of mother’s parental rights for 
abandonment by wanton disregard was af- 
firmed; she was incarcerated during part of the 
four months immediately preceding the initia- 
tion of this case, and prior to her incarceration, 
she engaged in conduct that exhibited a wanton 
disregard for the welfare of the children, in- 
cluding evading authorities and testing posi- 
tive for illicit substances. In re James W., — 
S.W.3d —, 2021 Tenn. App. LEXIS 266 (Tenn. 
Ct. App. July 6, 2021). 

Petitioners, the mother and_ stepfather, 
proved by clear and convincing evidence that 
the father abandoned the daughter by failing to 
visit her during the four-month period immedi- 
ately preceding the filing of the petition to 
terminate his parental rights. In re Manning 
H., — S.W.3d —, 2021 Tenn. App. LEXIS 274 
(Tenn. Ct. App. July 13, 2021). 

Termination of the father’s parental rights on 
the ground of abandonment by an incarcerated 
parent was proper because his pre-incarcera- 
tion actions, leading to a conviction for aggra- 
vated child abuse, were sufficient to warrant a 
finding of wanton disregard for the children. In 
re Miley D., — S.W.3d —, 2021 Tenn. App. 
LEXIS 278 (Tenn. Ct. App. July 14, 2021). 

Clear and convincing evidence did not sup- 
port the trial court’s determination that the 
mother’s parental rights should be terminated 
on the ground of abandonment by failure to 
support because it showed that she provided 
gifts and other items to the children throughout 
the custodial episode, including the relevant 
four-month period. From 2018 up until the time 
she testified, the mother made at least 100 
visits and phone calls to the children. In re 
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Jayda J., — S.W.3d —, 2021 Tenn. App. LEXIS 
290 (Tenn. Ct. App. July 21, 2021). 

Clear and convincing evidence supported the 
trial court’s determination that the mother’s 
parental rights should be terminated on the 
ground of abandonment by failing to establish a 
suitable home because, even though the mother 
was sober when proof concluded at the termi- 
nation trial, the court had concerns that her 
sobriety would be lasting given her history. The 
mother’s failing a drug test many months after 
the termination petition was filed and after 
completing some drug treatment was compel- 
ling evidence of a lack of concern for her chil- 
dren to the extent that it appeared unlikely 
that she would be able to provide a suitable 
home for them at an early date. In re Jayda J., 
— S$.W.3d —, 2021 Tenn. App. LEXIS 290 
(Tenn. Ct. App. July 21, 2021). 

Termination of the father’s parental rights 
based on abandonment by incarceration was 
improper because the Tennessee Department of 
Children’s Services offered insufficient proof as 
to the severity of the father’s single criminal act 
and no proof as to whether the father fre- 
quently engaged in such acts. In re Ahleigha C., 
— $.W.3d —, 2021 Tenn. App. LEXIS 305 
(Tenn. Ct. App. Aug. 4, 2021). 

Trial court did not err by terminating the 


_ father’s parental rights based on abandonment 


by an incarcerated parent as to three of his 
children because the evidence showed that he 
had convicted numerous times for various 
crimes throughout the children’s lives, and his 
most recent and serious conviction was for 
aggravated statutory rape. In re Leann K., — 
S.W.3d —, 2021 Tenn. App. LEXIS 313 (Tenn. 
Ct. App. Aug. 9, 2021). 

Trial court erred by terminating the father’s 
parental rights based on abandonment by an 
incarcerated parent as to two of his children 
because there was not clear and convincing 
evidence that he displayed wanton disregard 
regarding the children as he had been continu- 
ously incarcerated since 2016, there was no 
evidence of any conduct by the father subse- 
quent to his aggravated statutory rape offense 
in September 2013 until his incarceration in 
2016, one child was born in 2015, and the 
second child was born in 2017. In re Leann K., 
— S.W.3d —, 2021 Tenn. App. LEXIS 313 
(Tenn. Ct. App. Aug. 9, 2021). 

Termination of parental rights on the ground 
of failure to provide a suitable home was appro- 
priate because the father’s efforts to establish a 
suitable home—one safe from substance abuse 
and domestic violence—in the relevant time 
period were paltry. Furthermore, the mother 
did not successfully address the mother’s sub- 
stance abuse problem. In re Evan M., — 8.W.3d 
—, 2021 Tenn. App. LEXIS 316 (Tenn. Ct. App. 
Aug. 10, 2021). 

Termination of parental rights was appropri- 
ate because abandonment by failure to visit 
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was proved by clear and convincing evidence in 
that, while the child’s COVID positive test 
excused the father from visiting in its after- 
math, the father failed to make full use of the 
means of contact that were still available to the 
father. Furthermore, the father failed to visit at 
other times when COVID restrictions did not 
prevent the father from visiting. In re Evan M., 
— §.W.3d —, 2021 Tenn. App. LEXIS 316 
(Tenn. Ct. App. Aug. 10, 2021). 

Termination of parental rights was appropri- 
ate because abandonment by failure to provide 
a suitable home was proved by clear and con- 
vincing evidence in that the parents failed to 
satisfactorily address the parents’ substance 
abuse and domestic violence issues following 
the removal of the child. Furthermore the 
mother was incarcerated for a period of time. In 
re Evan M., — S.W.3d —, 2021 Tenn. App. 
LEXIS 316 (Tenn. Ct. App. Aug. 10, 2021). 

Termination of a mother’s parental rights on 
the ground of wanton disregard was appropri- 
ate because the mother engaged in a pattern of 
conduct of criminal conduct, violating proba- 
tion, and using illegal drugs. In re Evan M., — 
S.W.3d —, 2021 Tenn. App. LEXIS 316 (Tenn. 
Ct. App. Aug. 10, 2021). 

Trial court did not err by terminating the 
mother’s parental rights based on abandon- 
ment for failure to visit because it found that 
during the relevant four-month period the 
mother did not visit the child despite knowing 
where she lived and living within walking dis- 
tance, she did not call or otherwise attempt to 
communicate with the child and there was no 
legal impediment to the mother being able to 
exercise her right to visit. In re Zoey L., — 
S.W.3d —, 2021 Tenn. App. LEXIS 318 (Tenn. 
Ct. App. Aug. 10, 2021). 

Evidence supported a finding that the mother 
had abandoned the children by failing to pro- 
vide support where her claim of ignorance of 
her duty to pay support was not an affirmative 
defense, and the trial court had credited the 
grandmother’s testimony denying that the 
grandparents had refused any financial assis- 
tance from the mother. In re Matthew K., — 
S.W.3d —, 2021 Tenn. App. LEXIS 321 (Tenn. 
Ct. App. Aug. 13, 2021). 

Evidence supported a finding that the mother 
had abandoned the children by failing to visit 
where she had initiated only one visit during 
the relevant period, and the grandmother’s 
testimony that she had never prevented the 
mother from visiting was more credible. In re 
Matthew K., — S.W.3d —, 2021 Tenn. App. 
LEXIS 321 (Tenn. Ct. App. Aug. 13, 2021). 

Termination by abandonment by conduct ex- 
hibiting wanton disregard was supported by 
evidence that the mother’s conduct, particu- 
larly her continued substance use and failure to 
get adequate treatment for it, reflected a “me 
first” attitude and exhibits indifference to the 
consequences of her actions to the children. In 


36-1-113 


re Payton G., — S.W.3d —, 2021 Tenn. App. 
LEXIS 326 (Tenn. Ct. App. Aug. 16, 2021). 

Termination of the mother’s parental rights 
was proper based on abandonment for failing to 
establish a suitable home as her current resi- 
dence was unsuitable for the child; and she had 
yet to address her mental health concerns and 
lack of parenting skills. In re Tyler A., — 
S.W.3d —, 2021 Tenn. App. LEXIS 331 (Tenn. 
Ct. App. Aug. 18, 2021). 

Termination of a fathers’ parental rights to 
the father’s child on the ground of abandon- 
ment was appropriate because the father’s re- 
peated incarcerations taken together with the 
father’s pre-incarceration actions demon- 
strated an inability to adequately supervise or 
to provide a safe and stable environment for the 
child. In re Jackson H., — S.W.3d —, 2021 
Tenn. App. LEXIS 342 (Tenn. Ct. App. Aug. 25, 
2021). 

It was undisputed that mother did not visit 
the children during the applicable four-month 
period, plus she waived a lack of willfulness as 
an affirmative defense to abandonment; thus, 
the finding that she abandoned the children by 
failing to visit was upheld on appeal. In re L.F., 
— $.W.3d —, 2021 Tenn. App. LEXIS 344 
(Tenn. Ct. App. Aug. 26, 2021). 

Termination of a mother’s parental rights to 
the mothers’ child was appropriate because 
clear and convincing evidence supported the 
trial court’s finding that the mother’s pre-incar- 
ceration conduct exhibited abandonment by 
wanton disregard for the child’s welfare 
through the mother’s exposure of the child to 
methamphetamine. The mother admitted to 
methamphetamine use prior to the child’s re- 
moval, and methamphetamine was being used 
in the home where the mother was living with 
the child. In re Kaelyn R., — S.W.3d —, 2021 
Tenn. App. LEXIS 351 (Tenn. Ct. App. Aug. 31, 
2021). 

In a termination of parental rights case, the 
evidence did not preponderate against the trial 
court’s finding that the father abandoned the 
child by willfully failing to visit her during the 
first determinative period and by willfully fail- 
ing to financially support the child, as his one 
visit with the child was token and the evidence 
did not preponderate against the finding that 
the $27 and items provided by the father dur- 
ing the second determinative period consti- 
tuted token support. In re Kierani C., — S.W.3d 
—, 2021 Tenn. App. LEXIS 358 (Tenn. Ct. App. 
Sept. 3, 2021). 

Mother’s parental rights could not be termi- 
nated on the ground of abandonment by an 
incarcerated parent by failure to visit or failure 
to support because the ground was neither 
properly pleaded nor tried by implied consent; 
the termination petition did not plead the cor- 
rect four-month statutory period, the parties 
were focused on the wrong statutory period 
throughout trial, and the trial court’s written 
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and oral ruling also reflected the wrong statu- 
tory period. In reA.W., — S.W.3d —, 2021 Tenn. 
App. LEXIS 359 (Tenn. Ct. App. Sept. 8, 2021). 

Trial court properly terminated the father’s 
parental. rights pursuant to the grounds of 
abandonment by failure to visit because the 
father agreed to leave the child with the foster 
parents and made no significant effort to visit 
the child in the 12 years before the termination 
petition was filed. In re Christopher L., — 
S.W.3d —, 2021 Tenn. App. LEXIS 362 (Tenn. 
Ct. App. Sept. 13, 2021). 

Evidence supported termination of mother’s 
parental rights on ground of abandonment by 
failure to provide a suitable home; the children 
had been adjudicated dependent and neglected 
due to mother’s drug use, the department made 
reasonable efforts to assist mother in establish- 
ing a suitable home, yet her living situation 
actually deteriorated, she failed to maintain 
stable housing or employment, and she was 
incarcerated on drug charges. In re Kaisona B., 
— S.W.3d —, 2021 Tenn. App. LEXIS 377 

(Tenn. Ct. App. Sept. 23, 2021). 

- Since the mother did not pay child support 
for the relevant four-month period immediately 
preceding the filing of the petition to terminate 
her parental rights, she failed to support her 
children and the juvenile court properly found 
that the Department of Children’s Services met 
its burden of proof on the ground of abandon- 
ment by failure to support. In re Artemas A., — 
S.W.3d —, 2021 Tenn. App. LEXIS 378 (Tenn. 
Ct. App. Sept. 24, 2021). 

Termination of the mother’s parental rights 
on the ground of abandonment by failure to 
provide a suitable home was supported by evi- 
dence that the mother could not have provided 
a suitable home for the children until she 
completed rehab ten months from trial. In re 
Artemas A., — S.W.3d —, 2021 Tenn. App. 
LEXIS 378 (Tenn. Ct. App. Sept. 24, 2021). 

Termination of a father’s parental rights on 
the ground of abandonment by failure to sup- 
port was inappropriate because the wrong four 
month period was pleaded—due to the father’s 
incarceration—and because the father undis- 
putedly had legal and physical custody of the 
child in the four months preceding the father’s 
incarceration. In re Allainah B., — S.W.3d —, 
2021 Tenn. App. LEXIS 390 (Tenn. Ct. App. 
Sept. 29, 2021). 

Aunt and Uncle presented clear and convinc- 
ing evidence that the father abandoned the 
child by failing to support him during his peri- 
ods of nonincarceration over the past five years, 
including and exceeding the most recent four 
months of nonincarceration. In re Austin W., — 
S.W.3d —, 2021 Tenn. App. LEXIS 433 (Tenn. 
Ct. App. Nov. 3, 2021). 

There was no error in terminating the fa- 
ther’s parental rights because he did not visit 
his daughter in the four months preceding his 
incarceration, which constituted abandonment. 
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Although the father asserted he was denied 
visitation with the child, he testified he only 
asked for and was denied visitation on one 
occasion after the graduation incident. In re 
Lauren F., —S.W.3d —, 2021 Tenn. App. LEXIS 
444 (Tenn. Ct. App. Nov. 10, 2021). 

Record did not support the trial court’s find- 
ing that the ground of abandonment by failure 
to support because the evidence did not show 
that the father’s payment of $200 was merely 
token support. The father was unemployed and 
had no income during the four months prior to 
his incarceration. In re Lauren F., — S.W.3d —, 
2021 Tenn. App. LEXIS 444 (Tenn. Ct. App. 
Nov. 10, 2021). 

Parental rights termination was proper be- 
cause the record supported the finding that 
both the mother and the biological father failed 
to maintain regular contact or other visitation 
with the children, neither had ever paid any 
child support for the children, let alone consis- 
tently, and the mother had not built a meaning- 
ful relationship with the children because one 
child had been in the care of the grandparents 
since birth and the other was not in her care 
during any cognitive time period. However, it 
could not be determined if the Failure to Mani- 
fest an Ability and Willingness to Assume Cus- 
tody ground for termination was established by 
clear and convincing evidence. In re Adaline D., 
— S.W.3d —, 2021 Tenn. App. LEXIS 454 
(Tenn. Ct. App. Nov. 15, 2021). 

Evidence supported termination on the 
ground of failure to provide a suitable home; 
father failed to make reciprocal reasonable ef- 
forts to provide a suitable home for the chil- 
dren, despite the department’s efforts to assist 
him. Father had lived with his mother, who was 
using drugs, and later he was reincarcerated on 
new criminal charges, and he demonstrated a 
lack of concern for the children to such a degree 
that it appeared unlikely that he would be able 
to provide a suitable home. In re Ima D., — 
S.W.3d —, 2021 Tenn. App. LEXIS 460 (Tenn. 
Ct. App. Nov. 22, 2021). 

Clear and convincing evidence supported ter- 
minating the mother’s rights for abandonment 
by failure to visit because the foster mother 
credibly disputed the mother’s claim that she 
had regular, weekly calls with the children. In 
re Bailey J.. — S.W3d —, 2021 Tenn. App. 
LEXIS 475 (Tenn. Ct. App. Nov. 30, 2021). 

Termination of a father’s parental rights on 
the ground of abandonment by failure to visit 
was appropriate because the father did not visit 
with the child in the four months immediately 
preceding the filing of the termination petition 
and a witness was not aware of any contact 
between the father and the child during the 
relevant statutory period. Furthermore, the fa- 
ther was in control of his ability to visit and 
maintain a relationship with the child, but 
simply did not exercise that control to foster a 
parent-child relationship. In re K.W., — S.W.3d 
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—, 2021 Tenn. App. LEXIS 481 (Tenn. Ct. App. 
Dec. 7, 2021). 

Department met its burden of proof on the 
ground of abandonment by failure to provide a 
suitable home; the department made reason- 
able efforts to assist mother both prior to and 
following the removal of the child, yet she was 
difficult and either delayed or disregarded the 
completion of the tasks required to address her 
mental health and establish a suitable home for 
the child. In re Cyric W., — S.W.3d —, 2021 
Tenn. App. LEXIS 487 (Tenn. Ct. App. Dec. 13, 
2021). 

Trial court erred in terminating the mother’s 
parental rights on the ground of abandonment 
by wanton disregard because the mother was 
not incarcerated during the four months imme- 
diately preceding the filing of the petition and 
thus, that ground was inapplicable. In re Jor- 
dyn H., — S.W.3d —, 2021 Tenn. App. LEXIS 
494 (Tenn. Ct. App. Dec. 21, 2021). 

Trial court erred in terminating the mother’s 
parental rights on the ground of abandonment 
by failure to visit because the mother was not 
incarcerated during the four months immedi- 
ately preceding the filing of the petition and 
thus, the failure to visit by an incarcerated 
parent did not apply. However, the failure to 
visit was proven, as the mother was not barred 
outright from visiting the children but simply 
did not pursue visitation. In re Jordyn H., — 
S.W.3d —, 2021 Tenn. App. LEXIS 494 (Tenn. 
Ct. App. Dec. 21, 2021). 

Trial court erred in terminating the mother’s 
parental rights on the ground of abandonment 
by failure to establish a suitable home, as the 
mother failed to make even minimal efforts to 
improve her home circumstances and it was 
unlikely that a suitable home will be provided 
by the mother at an early date. In re Jordyn H., 
— S.W.3d —, 2021 Tenn. App. LEXIS 494 
(Tenn. Ct. App. Dec. 21, 2021). 

Trial court erred by terminating the father’s 
parental rights on the ground of abandonment 
for failure to visit the children because in light 
of the steps taken by the father during the 
relevant four-month period, he proved by a 
preponderance of the evidence that his failure 
to visit the children was not willful. In re C.N., 
— §8.W.3d —, 2022 Tenn. App. LEXIS 5 (Tenn. 
Ct. App. Jan. 10, 2022). 

Agency proved that the mother had aban- 
doned the children by failing to provide them 
with a suitable home because the mother con- 
tinued to engage in violent relationships, was 
about to be evicted, had been dishonest during 
the court proceedings, continued to have a 
substance abuse issue, had not actively partici- 
pated in therapy, and pled guilty to aggressive 
criminal activities. In re Da’Moni J., — S.W.3d 
—, 2022 Tenn. App. LEXIS 25 (Tenn. Ct. App. 
Jan. 25, 2022). 

Ground of abandonment by wanton disregard 
was proven against the mother by clear and 
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convincing evidence, including that the child 
was exposed to drugs while in the mother’s care 
while in her drug-riddled home. In re Cora W., 
— $.W.3d —, 2022 Tenn. App. LEXIS 39 (Tenn. 
Ct. App. Feb. 2, 2022). 


17. Substantial Noncompliance. 

Termination of the father’s parental rights 
for substantial noncompliance with the perma- 
nency plan was supported by sufficient evi- 
dence; his instances of compliance with his 
responsibilities under the permanency plan 
were eclipsed by his major failures to comply in 
other areas, most notably his staunch refusal to 
submit to a drug and alcohol assessment. In re 
Anari E., — S.W.3d —, 2021 Tenn. App. LEXIS 
181 (Tenn. Ct. App. May 7, 2021). 

There was clear and convincing evidence to 
terminate mother’s parental rights for her sub- 
stantial noncompliance with the permanency 
plans because she failed to complete the vast 
majority of her requirements, as she never 
participated in family counseling, never pro- 
vided proof of a legal income, never resided in a 
single home for at least six consecutive months, 
did not attend educational meetings, did not 
complete parenting classes, and missed several 
visits with the children. In re Kaylene J., — 
S.W.3d —, 2021 Tenn. App. LEXIS 205 (Tenn. 
Ct. App. May 26, 2021). 

Termination of a mother’s parental rights on 
the ground of substantial noncompliance with 
the permanency plan requirements was appro- 
priate because the permanency plan was rea- 
sonable and the mother either failed or did not 
take drug screens, did not complete alcohol and 
drug treatment, never provided proof of partici- 
pation in counseling, violated the mother’s pro- 
bation and was incarcerated for a period of 
time, and did not obtain and maintain safe and 
stable housing. In re Terry E., — S.W.3d —, 
2021 Tenn. App. LEXIS 310 (Tenn. Ct. App. 
Aug. 6, 2021). 

Termination of parental rights on the ground 
of substantial noncompliance with the perma- 
nency plan was appropriate because, although 
the parents complied with or attempted to 
comply with several of the parents’ responsi- 
bilities under the permanency plan, the father 
continued to use methamphetamine and en- 
gage in domestic violence after the child’s re- 
moval, while the mother failed to provide proof 
of completing a drug and alcohol assessment 
and a mental health assessment and used ille- 
gal drugs weeks before trial. In re Evan M., — 
S.W.3d —, 2021 Tenn. App. LEXIS 316 (Tenn. 
Ct. App. Aug. 10, 2021). 

Termination of the mother’s parental rights 
for substantial noncompliance with the perma- 
nency plan was supported by evidence that the 
mother did not maintain contact with the case 
workers and did not inform them of her move, 
failed to complete any mental health require- 
ments, did not attend parenting classes, contin- 
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ued to test positive for illegal substances, failed 
to obtain and maintain appropriate housing, 
failed to maintain employment, and did not 
maintain regular visitation with the children. 
In re Payton G., — S.W.3d —, 2021 Tenn. App. 
LEXIS 326 (Tenn. Ct. App. Aug. 16, 2021). 

Because requirements of the permanency 
plan were reasonably related to the grounds for 
removal, but the mother failed to substantially 
comply with those requirements as she failed to 
address the most important aspects of her plan, 
namely her mental health and lack of parent- 
ing skills, termination of the mother’s parental 
rights was proper as there was clear and con- 
vincing evidence in the record to support the 
trial court’s determination that the mother was 
in substantial noncompliance with the perma- 
nency plan. In re Tyler A., — S.W.3d —, 2021 
Tenn. App. LEXIS 331 (Tenn. Ct. App. Aug. 18, 
2021). 

Although a trial court found that a father’s 
failure to be released from incarceration consti- 
tuted substantial noncompliance with the per- 
manency plan and terminated the father’s pa- 
rental rights for this reason, the trial court 
erred as the evidence was not sufficient to prove 
the ground of substantial noncompliance with 
the permanency plan. In re Jackson H., — 
S.W.3d —, 2021 Tenn. App. LEXIS 342 (Tenn. 
Ct. App. Aug. 25, 2021). 

Termination of the mother’s rights for non- 
compliance with her permanency plans was 
proper as her noncompliance with the drug- 
related responsibilities under the plans was 
substantial; her illegal drug use persisted since 
the children were removed from her custody 
due to her drug use, she tested positive for 
illegal drugs several times throughout the case 
including the day of the final hearing, and the 
directives to abstain from illegal drug use and 
complete all treatment recommendations were 
particularly important. In re L.F., — S.W.3d —, 
2021 Tenn. App. LEXIS 344 (Tenn. Ct. App. 
Aug. 26, 2021). 

Termination of a mother’s parental rights on 
the ground of substantial noncompliance with 
the permanency plan was appropriate because 
the requirements of the permanency plan were 
reasonably related to the grounds for removal 
but the mother failed to substantially comply 
with the requirements, namely refraining from 
illegal drug use and following the recommenda- 
tions from her assessments. The mother also 
did not secure a safe and stable home away 
from a relative, whose physical abuse of one of 
the mother’s children was substantiated. In re 
Isabella M., — S.W.3d —, 2021 Tenn. App. 
LEXIS 393 (Tenn. Ct. App. Sept. 29, 2021). 

Trial court’s findings indicated that the court 
did not apply the proper standard in determin- 
ing substantial noncompliance by a father with 
the permanency plan requirements because the 
court concluded that the father had never been 
in substantial compliance with the tasks on the 
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permanency plan that were the priorities in the 
case. However, the appropriate standard was 
not the father’s substantial compliance with 
regard to the permanency plan, but whether 
there had been substantial noncompliance. In 
re K.W., — S.W.3d —, 2021 Tenn. App. LEXIS 
481 (Tenn. Ct. App. Dec. 7, 2021). 

Department made herculean efforts to assist 
mother, yet she was stuck in the same position 
she was in when department introduced them- 
selves three and one-half years ago; as mother 
was noncompliant with several of the tasks in 
her permanency plan, and uncooperative and 
delayed in completing what tasks she did com- 
plete, her noncompliance was substantial. In re 
Cyric W., — S.W.3d —, 2021 Tenn. App. LEXIS 
487 (Tenn. Ct. App. Dec. 13, 2021). 

Department met its burden on the termina- 
tion ground of substantial noncompliance with 
the permanency plan; although mother com- 
pleted some of the things required of her, she 
failed to remain drug free, exposed her children 
to methamphetamine, failed to obtain a stable 
home, failed to obtain employment, refused to 
participate in counseling, and incurred crimi- 
nal charges for aggravated burglary, plus on 
several occasions, the department allowed her 
to have second chances to comply. In re Octavia 
C., — S.W.3d —, 2022 Tenn. App. LEXIS 27 
(Tenn. Ct. App. Jan. 24, 2022). 


18. Incarcerated Parent. 

Mother and the prospective adoptive parents 
failed to meet their burden of proving that the 
father’s pre-incarceration conduct exhibited 
wanton disregard for his child’s welfare, and 
therefore the trial court erred by terminating 
the father’s parental rights, because the evi- 
dence failed to establish precisely when the 
father was incarcerated or when he knew of the 
child’s existence. In re Ashlynn H., — $.W.3d 
—, 2021 Tenn. App. LEXIS 218 (Tenn. Ct. App. 
May 28, 2021). 

Termination of the mother’s parental rights 
was appropriate because the mother, who was 
incarcerated at times due to drug-related and 
driving under the influences charges, aban- 
doned the children by willfully failing to visit 
the children during the stipulated relevant 
four-month period of non-incarceration. In re 
Anna H., — 8.W.3d —, 2021 Tenn. App. LEXIS 
227 (Tenn. Ct. App. June 9, 2021). 

Trial court did not err by terminating the 
father’s parental rights to three of his children 
due to the imposition of his 10-year sentence 
because at the time of the imposition of the 
sentence, one child was five years old, one was 
one year old, and one was born three months 
later. In re Leann K., — S.W.3d —, 2021 Tenn. 
App. LEXIS 313 (Tenn. Ct. App. Aug. 9, 2021). 

Termination of a fathers’ parental rights to 
the father’s child on the ground of abandon- 
ment was appropriate because the father’s re- 
peated incarcerations taken together with the 
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father’s pre-incarceration actions demon- 
strated an inability to adequately supervise or 
to provide a safe and stable environment for the 
child. In re Jackson H., — S.W.3d —, 2021 
Tenn. App. LEXIS 342 (Tenn. Ct. App. Aug. 25, 
2021). 

Mother was properly served with process, 
and save for the date of trial, the petition and 
other relevant documents included the notices 
required, because the return of service showed 
that the mother accepted service of the termi- 
nation petition, as well as other relevant docu- 
ments, on a specific date at a certain time; the 
mother’s letter from a detention center also 
acknowledged receipt of the summons paper- 
work. In re A.W., — S.W.3d —, 2021 Tenn. App. 
LEXIS 359 (Tenn. Ct. App. Sept. 8, 2021). 

Record contained clear and convincing evi- 
dence to support termination of a father’s pa- 
rental rights because of the father’s incarcera- 
tion under a sentence of at least ten years 
when, at sentencing, the child was under the 
age of eight. However, because the trial court’s 
order lacked sufficient findings regarding the 
child’s best interest, the trial court’s order was 
vacated and the case was remanded for the 
trial court to make specific findings of fact and 
conclusions of law. In re Layton W., — S.W.3d 
—, 2021 Tenn. App. LEXIS 384 (Tenn. Ct. App. 
Sept. 28, 2021). 

Termination of a father’s parental rights was 
appropriate because the father was incarcer- 
ated at the time of trial after having pleaded 
guilty to multiple drug-related charges, theft, 
felon in possession of a firearm, assault, child 
abuse and neglect involving a child under eight 
years of age, and indecent exposure involving a 
child under the age of thirteen and the father’s 
total effective prison sentence was fourteen 
years. Furthermore, it was undisputed that the 
child was under eight years old. In re Allainah 
B., — S.W.3d —, 2021 Tenn. App. LEXIS 390 
(Tenn. Ct. App. Sept. 29, 2021). 

Trial court did not err in concluding that 
termination of a father’s parental rights was 
appropriate on the ground of the father’s sen- 
tence of two years for severe abuse because the 
father pleaded guilty to, and was sentenced to 
two years in prison for, conduct amounting to 
severe child abuse against the child as the 
father acknowledged that the father had ex- 
posed the child to drugs while in the father’s 
custody. In re Allainah B., — S.W.3d —, 2021 
Tenn. App. LEXIS 390 (Tenn. Ct. App. Sept. 29, 
2021). 

Termination of mother’s parental rights was 
proper under the abandonment by an incarcer- 
ated parent by wanton disregard ground; since 
the time the children were placed in the depart- 
ment’s custody, the mother had been incarcer- 
ated at least five times for various charges, 
including possession of drug paraphernalia, 
manufacturing illegal substances, and selling 
methamphetamine, and despite attempts at 
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recovery, she failed to maintain sobriety. In re 
Madylynn C., — S.W.3d —, 2021 Tenn. App. 
LEXIS 398 (Tenn. Ct. App. Sept. 30, 2021). 

Termination of father’s parental rights was 
proper under the abandonment by an incarcer- 
ated parent by wanton disregard ground; in 
addition to his shoplifting and violation of pro- 
bation charges, several of his incarcerations 
were due to the nonpayment of child support, 
plus he admitted to using illegal drugs. In re 
Madylynn C., — S.W.3d —, 2021 Tenn. App. 
LEXIS 398 (Tenn. Ct. App: Sept. 30, 2021). 

Court reversed the trial court’s termination 
of father’s rights on grounds of abandonment 
by an incarcerated parent exhibiting wanton 
disregard; in the absence of establishing at 
what point father became aware of mother’s 
pregnancy with the child, the court could not 
find that father exhibited wanton disregard for 
the child at the time of his alleged offenses and 
arrest. In re Elijah H., —S.W.3d —, 2021 Tenn. 
App. LEXIS 401 (Tenn. Ct. App. Oct. 6, 2021). 

Termination ground of abandonment by an 
incarcerated parent for failure to support was 
affirmed on appeal; given testimony concerning 
mother’s continual failure to obtain employ- 
ment, provide employment verification, and 
provide income and support for her children, 
she failed to support her children, plus she 
failed to provide financial support for them 
since the department became involved in 
March 2018, which included the four months 
immediately preceding her incarceration in 
January 2020. In re Octavia C., — S.W.3d —, 
2022 Tenn. App. LEXIS 27 (Tenn. Ct. App. Jan. 
24, 2022). 


19. Parent’s Mental Condition. 

Clear and convincing evidence did not sup- 
port the trial court’s determination that the 
mother’s parental rights should be terminated 
on the ground of mental incompetence to par- 
ent because her only diagnoses were anxiety, 
depression, distress, and PTSD, which alone 
were insufficient to show incompetence to par- 
ent without being coupled with a lack of treat- 
ment and/or drug use, and DCS failed to prove 
that the mother was currently failing to pursue 
treatment or was using drugs. In re Jayda J., — 
S.W.3d —, 2021 Tenn. App. LEXIS 290 (Tenn. 
Ct. App. July 21, 2021). 

Termination of the mother’s parental rights 
was proper because, while the mother’s intel- 
lectual disability alone was not a sufficient 
ground for termination, her corresponding im- 
paired functioning that resulted in the child’s 
malnourished state, stunted growth, and un- 
met need for leg braces for proper development 
at the time of removal was indicative of her 
inability to properly care for the child; and the 
mother’s failure to cooperate with services or 
otherwise address her lack of proper care and 
supervision of the child evidenced the likeli- 
hood that her inability to adequately care for 
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the child would persist. In re Tyler A., —S.W.3d 
—, 2021 Tenn. App. LEXIS 331 (Tenn. Ct. App. 
Aug. 18, 2021). 

Court reversed the juvenile court’s finding 
that the department met its burden of proof on 
the ground of mental incompetence; it appeared 
that mother’s mental condition was presently 
impaired, but in light of a doctor’s testimony, if 
mother sought appropriate treatment, it was 
possible she would be able to assume care and 
responsibility in the near future. In re Cyric W., 
‘-— §.W.3d —, 2021 Tenn. App. LEXIS 487 
(Tenn. Ct. App. Dec. 13, 2021). 


20. Child Support. 

Termination of the mother’s parental rights 
was proper because she paid less child support 
than ordered; she was earning a sustainable 
income working as a granola cook at the treat- 
ment facility and her monthly expenses were 
minimal; and she failed to prove that the fail- 
ure was not willful. In re Alleigh B., — S.W.3d 
—, 2021 Tenn. App. LEXIS 172 (Tenn. Ct. App. 
Apr. 27, 2021). 

Termination of the father’s parental rights 
for failure to support was supported by suffi- 
cient evidence; father did not raise lack of 
willfulness as a defense to his failure to sup- 
port, he worked 40 hours per week yet never 
rendered any monetary support of any kind 
throughout the whole custodial period, and 
getting a birthday cake and a doll for one child 
constituted only token support. In re Anari E.., 
— §.W.3d —, 2021 Tenn. App. LEXIS 181 
(Tenn. Ct. App. May 7, 2021). 

Trial court did not err by finding that the 
ground for termination of parental rights of 
abandonment by failure to provide support was 
not established because the proof was clear 
that the father substantially made his support 
payments during the relevant period. In re 
Enrique F., — S.W.3d —, 2021 Tenn. App. 
LEXIS 187 (Tenn. Ct. App. May 11, 2021). 

Although father argued that he was denied 
visitation prior to his incarceration, denying a 
parent visitation did not excuse a parent from 
the duty to support his child. In re Braylee B., 
— $.W.3d —, 2021 Tenn. App. LEXIS 191 
(Tenn. Ct. App. May 18, 2021). 

Termination of the father’s parental rights 
based on failure to support was supported by 
the evidence; there was no evidence that the 
father had been a stay-at-home parent caring 
for the child during the relevant four-month 
period, he had not financially supported the 
child during the four months prior to his incar- 
ceration, and nothing showed that the mother 
interfered with the father’s ability to support 
the child. In re Braylee B., — S.W.3d —, 2021 
Tenn. App. LEXIS 191 (Tenn. Ct. App. May 18, 
202: 

Evidence was less than clear and convincing 
that the mother abandoned her children by 
failure to support; her two $100 payments dur- 
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ing the relevant period were not insignificant 
given her limited means. In re Evella S., — 
S.W.3d —, 2021 Tenn. App. LEXIS 245 (Tenn. 
Ct. App. June 24, 2021). 

Termination of the father’s parental rights 
based on failure to make reasonable and con- 
sistent payments for child support was errone- 
ous, as the evidence did not support a finding 
that the father’s child support payments were 
inconsistent and unreasonable in accordance 
with the child support guidelines. In re Kierani 
C., — S.W.3d —, 2021 Tenn. App. LEXIS 358 
(Tenn. Ct. App. Sept. 3, 2021). 

Because the trial court’s findings regarding 
the abandonment by failure to support statu- 
tory ground were inclusive of the determinative 
period, the trial court’s omission of specific 
dates for the determinative period to be harm- 
less error. In re Ima D., — S.W.3d —, 2021 
Tenn. App. LEXIS 460 (Tenn. Ct. App. Nov. 22, 
2021). 

Abandonment by failure to support was 
proven by clear and convincing evidence; fa- 
ther’s two $5.00 support payments were insig- 
nificant given his means and thus constituted 
token support, as he was employed intermit- 
tently, at times digging graves at the pay rate of 
$100 per day and at other times refurbishing 
pallets at the pay rate of approximately $60 per 
week, plus he was residing in his mother’s 
home and she was helping him financially. In re 
Ima D., — S.W.3d —, 2021 Tenn. App. LEXIS 
460 (Tenn. Ct. App. Nov. 22, 2021). 

Father did not raise lack of willfulness as an 
affirmative defense in his answer because he 
failed to file one, plus the burden of proof was 
on him; he conceded that although he had 
earned some amount of income, he made no 
voluntary child support payments. In re Ima 
D., — S.W.3d —, 2021 Tenn. App. LEXIS 460 
(Tenn. Ct. App. Nov. 22, 2021). 

Mother failed to support her child and failed 
to prove that such was not willful; she was 
employed and paid during the relevant four- 
month period, she lived in her aunt’s home 
rent-free, and she admitted to spending $75 in 
cigarettes and $140 for pet food monthly, yet 
failed to budget support for her child. Given 
that she should have received approximately 
$12,000 in income during the four-month pe- 
riod, her one payment of $216.66 was mere 
token support. In re Cyric W., — S.W.3d —, 
2021 Tenn. App. LEXIS 487 (Tenn. Ct. App. 
Dec. 18, 2021). 


21. Child Abuse. 

Termination of the mother’s rights was 
proper because she admitted that, after learn- 
ing she was pregnant, she used methamphet- 
amines, which constituted severe child abuse. 
In re Alleigh B., — S.W.3d —, 2021 Tenn. App. 
LEXIS 172 (Tenn. Ct. App. Apr. 27, 2021). 

Termination of the father’s parental rights 
based on severe child abuse was improper be- 


89 ADVANCE CODE SERVICE 


cause father’s prior guilty plea to aggravated 
child abuse was not in relation to the children 
at issue in the instant case, nor did it appear to 
have been related to any sibling or half-sibling 
of the children at issue, and there was not 
sufficient evidence the children involved in the 
prior actions resided with defendant. In re 
Miley D., —S.W.3d —, 2021 Tenn. App. LEXIS 
278 (Tenn. Ct. App. July 14, 2021). 

Trial court did not err by terminating the 
mother’s parental rights based on severe child 
abuse because the child had previously been 
adjudicated dependent and neglected due to the 
mother’s knowingly exposing him to drugs in- 
utero, the mother and DCS were both parties to 
the dependency and neglect case, and the issue 
of whether the mother committed severe child 
abuse was fully litigated in those proceedings, 
and therefore the issue of whether the mother 
perpetrated severe child abuse against the 
child was res judicata. In re Trinity S., — 
S.W.3d —, 2021 Tenn. App. LEXIS 312 (Tenn. 
Ct. App. Aug. 9, 2021). 

Termination of the mother’s rights for severe 
child abuse was reversed; trial court only gen- 
erally mentioned that father sexually abused 
the child and that mother failed to protect her, 
and it referenced only T.C.A. §§ 36-1-113(g)(4) 
and 37-1-102(b)(27), such that it was not clear 
from the order whether the trial court relied on 
one of the many offenses listed in the latter 
statute or some other definition. In re L.F., — 
S.W.3d —, 2021 Tenn. App. LEXIS 344 (Tenn. 
Ct. App. Aug. 26, 2021). 

Termination of a mother’s parental rights to 
the mothers’ child was appropriate because 
clear and convincing evidence supported the 
finding that the mother committed severe child 
abuse in that the child was suffering the con- 
sequences from the mother’s exposure of the 
child to methamphetamine—the child had ex- 
tremely sensitive hands and feet that delayed 
the child’s ability to crawl and caused the child 
to cry when anyone touched the child—and the 
child required both occupational and physical 
therapy after coming into foster care. In re 
Kaelyn R., — S.W.3d —, 2021 Tenn. App. 
LEXIS 351 (Tenn. Ct. App. Aug. 31, 2021). 

Termination of the mother’s parental rights 
on the ground of severe child abuse was sup- 
ported by evidence that the mother committed 
severe child abuse against her youngest child. 
In re Artemas A., — S.W.3d —, 2021 Tenn. App. 
LEXIS 378 (Tenn. Ct. App. Sept. 24, 2021). 

Termination of parents’ rights was proper 
under the severe child abuse ground; because 
neither parent challenged the finality or the 
validity of the adjudicatory dependency and 
neglect order, the issue of severe child abuse 
was res judicata, and although only one of the 
four children was found to be the victim of 
severe child abuse, the statutory ground al- 
lowed termination when a parent committed 
severe child abuse against any child. In re 
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Madylynn C., — S.W.3d —, 2021 Tenn. App. 
LEXIS 398 (Tenn. Ct. App. Sept. 30, 2021). 

Termination of parental rights was proper 
based on clear and convincing evidence of mul- 
tiple statutory grounds for termination, includ- 
ing, inter alia, a prior T.C.A. § 37-1-102(27)(B) 
severe child abuse adjudication, and because 
all but one of the statute’s children’s best inter- 
est factors weighed in favor of termination, 
including that the parents still struggled with 
mental health and instability, and the finding 
that a change in caregivers would be cata- 
strophic for the children. In re Sebashtian K., 
— §8.W.3d —, 2021 Tenn. App. LEXIS 434 
(Tenn. Ct. App. Nov. 2, 2021). 

Clear and convincing evidence proved that 
statutory grounds for termination of the moth- 
er’s parental rights existed because the mother 
had been found guilty of severe child abuse and 
it was found that the agency proved the ground 
of abandonment by wanton disregard for the 
welfare of the children by failing to provide a 
suitable home. In re Charles B., — S.W.3d —, 
2021 Tenn. App. LEXIS 452 (Tenn. Ct. App. 
Nov. 15, 2021). 

Trial court did not err when it found that the 
grandparents had proven by clear and convinc- 
ing evidence that the grounds of abandonment 
by failure to support and severe child abuse 


' existed for termination of the mother’s parental 


rights because, during trial, the mother admit- 
ted that, in 2004, her children were living in the 
home with her and her boyfriend and that the 
police found a meth lab in the home along with 
components for making methamphetamine and 
a chemical smell lingered. The burden was on 
the mother to prove that her failure to provide 
financial support for the Child was not willful. 
In re Daniel G., — S.W.3d —, 2021 Tenn. App. 
LEXIS 453 (Tenn. Ct. App. Nov. 15, 2021). 

Child suffered severe child abuse at the 
hands of the mother and father where neither 
parent questioned the care provided by the 
grandmother and the daycare provider, and 
there was no evidence that injuries were self- or 
accidentally inflicted; the expert’s testimony 
established that the fractures occurred on more 
than one occasion, the amount of compression 
needed to cause the rib fractures suffered by 
the child was outside the realm of normal 
parenting, and only the parents who agreed 
that they shared parenting responsibilities, re- 
mained as cause of the fractures. In re Markus 
E., — S.W.3d —, 2021 Tenn. App. LEXIS 474 
(Tenn. Ct. App. Nov. 30, 2021). 

Termination of the mother’s parental rights 
on the ground of child abuse was supported by 
evidence that the children had previously been 
found to be victims of severe child abuse perpe- 
trated by the mother as defined at T.C.A. § 37- 
1-102(b)(27), and the mother did not ever ap- 
peal that finding. In re Jordyn H., — S.W.3d —, 
2021 Tenn. App. LEXIS 494 (Tenn. Ct. App. 
Dec. 21, 2021). 
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Termination of the mother’s parental rights 
was established by clear and convincing evi- 
dence because the mother’s level of noncompli- 
ance with her permanency plans was substan- 
tial. Further, the ground of severe child abuse 
was proven based on the child having tested 
positive for methamphetamine and the juvenile 
court found that she manifested neither the 
ability nor the willingness to assume custody or 
financial responsibility of the child as she took 
no meaningful steps whatsoever to engage with 
social services. In re Zian L., — S.W.3d —, 2021 
Tenn. App. LEXIS 501 (Tenn. Ct. App. Dec. 28, 
2021). 

Parental rights termination for both parents 
was proper because they failed to provide a 
suitable home, failed to manifest the ability to 
assume legal and physical custody the children, 
and either abused the children (father), which 
included a conviction, or knowingly failed to 
protect the children from abuse or neglect that 
was likely to cause serious bodily injury or 
death (mother). The father failed to meet basic 
needs of the children such as toilet-training, 
and blamed their condition at the time of their 
removal entirely on the mother and, despite the 
dire condition of the children, the mother was 
adamant at trial that the agency never had 
grounds to remove the children. In re C.N., — 
S.W.3d —, 2022 Tenn. App. LEXIS 5 (Tenn. Ct.., 
App. Jan. 10, 2022). 

Department met its burden on the termina- 
tion ground of severe child abuse; the juvenile 
court had previously entered an order finding 
that the children suffered from abuse and/or 
neglect and that three of them were victims of 
severe child abuse perpetrated by mother due 
to methamphetamine exposure. In re Octavia 
C., — S.W.3d —, 2022 Tenn. App. LEXIS 27 
(Tenn. Ct. App. Jan. 24, 2022). 

Although the Department of Children’s Ser- 
vices (DCS) did not present direct evidence to 
indicate that the father knowingly allowed the 
children to be exposed to drugs within the 
household, such as an admission from the fa- 
ther, the circumstantial evidence presented by 
DCS demonstrated that the father had knowl- 
edge of relevant facts and circumstances indi- 
cating the children’s exposure to harmful 
drugs. In re Erin N., — S.W.3d —, 2022 Tenn. 
App. LEXIS 57 (Tenn. Ct. App. Feb. 14, 2022). 


22. Failure to Manifest an Ability and 
Willingness to Assume Custody or Fi- 
nancial Responsibility. 

Termination of the father’s parental rights 
for failure to manifest an ability and willing- 
ness to assume custody was supported by suf- 
ficient evidence; he never obtained suitable or 
stable housing, never addressed his drug is- 
sues, and never paid child support despite 
purporting to work 40 hours per work and 
apparently having sufficient resources to use 
marijuana daily. Given his unabashed drug 


TENNESSEE CODE 


90 


use, as well as his continual failure to achieve 
stability, an unacceptable risk of harm would 
inhere were the children returned to his care. 
In re Anari E., — S.W.3d —, 2021 Tenn. App. 
LEXIS 181 (Tenn. Ct. App. May 7, 2021). 

Trial court erred by finding that the ground 
for termination of parental rights of failure to 
manifest an ability and willingness to person- 
ally assume custody or financial responsibility 
of the children was established because the 
trial court failed to find that placing the chil- 
dren in the father’s custody would pose a risk of 
substantial harm to the children. In re Enrique 
F., — $.W.3d —, 2021 Tenn. App. LEXIS 187 
(Tenn. Ct. App. May 11, 2021). 

Termination of a father’s parental rights 
based on a failure to manifest the ability and 
willingness to assume custody of the child was 
proper where his disinterest in maintaining his 
relationship with the child, his failure to com- 
plete many of the tasks necessary to regain 
custody, and his pattern of blaming the mother 
entirely for the issues in their household all 
reflect an unwillingness to do what is required 
to assume custody of the child. In re Porcalyn 
N., — S.W.3d —, 2021 Tenn. App. LEXIS 198 
(Tenn. Ct. App. May 21, 2021). 

Trial court did not err by finding that the 
mother failed to manifest an ability or willing- 
ness to assume custody or financial responsibil- 
ity of the children because the evidence showed 
that the mother had continuously lived a vola- 
tile and chaotic lifestyle, she failed to consis- 
tently visit the children, she resided in several 
locations in multiple states, she incurred sev- 
eral new criminal charges, and she failed to 
provide support for the children, instead choos- 
ing to travel to luxurious destinations. In re 
Kaylene J., — S.W.3d —, 2021 Tenn. App. 
LEXIS 205 (Tenn. Ct. App. May 26, 2021). 

Clear and convincing evidence supported the 
termination of the father’s parental rights 
based on failure to manifest an ability and 
willingness to assume custody or financial re- 
sponsibility because he did not have a history of 
steady employment, he had been in and out of 
jail, his disability payments were stopped when 
he went to prison, he lacked stable housing and 
his own means of transportation, he had con- 
victions for domestic assault and assault, and 
he had a history of recent drug use. In re 
Ashlynn H., — S.W.3d —, 2021 Tenn. App. 
LEXIS 218 (Tenn. Ct. App. May 28, 2021). 

Clear and convincing evidence supported the 
trial court’s termination of the father’s parental 
rights based on failure to manifest an ability or 
willingness to assume custody of financial re- 
sponsibility because the evidence showed that 
the father paid no support for over two years, 
he bought controlled substances during that 
time, he continued to use marijuana regularly, 
he only had supervised visitation with the 
child, he had no driver’s license, vehicle, sav- 
ings, stable employment, or a home of his own. 
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In re Elijah R., — S.W.3d —, 2021 Tenn. App. 
LEXIS 238 (Tenn. Ct. App. June 21, 2021). 

Termination of mother’s parental rights for 
failure to manifest and ability or willingness to 
parent was affirmed; her lifestyle has been 
chaotic and unstable, she had no home or 
income to support the children, and there was 
no indication she would maintain her sobriety 
once she left treatment. Although she had made 
some progress, returning the children to her 
posed a risk of substantial harm to them. In re 
James W., —S.W.3d —, 2021 Tenn. App. LEXIS 
266 (Tenn. Ct. App. July 6, 2021). 

Evidence was sufficient to show that the 
father failed to manifest, by act or omission, an 
ability and willingness to personally assume 
legal and physical custody or financial respon- 
sibility of the child, as the father chose not to 
exercise his visitation initially and then agreed 
to a permanent parenting plan granting him no 
visitation. In re Manning H., — S.W.3d —, 2021 
Tenn. App. LEXIS 274 (Tenn. Ct. App. July 13, 
2021). 

Clear and convincing evidence supported the 
trial court’s determination that the mother’s 
parental rights should be terminated on the 
ground of failure to manifest a willingness and 
ability to assume custody because it showed 
that she delayed attending in-patient drug 
treatment until after the termination petition 
was filed, her efforts after the petition was filed 
were not consistent, and she delayed in re- 
sponding to many of the DCS’s requests. In re 
Jayda J., —S.W.3d —, 2021 Tenn. App. LEXIS 
290 (Tenn. Ct. App. July 21, 2021). 

Termination of the father’s parental rights 
based on a failure to manifest an ability and 
willingness to assume custody was improper 
because there was no evidence regarding the 
father’s proclivity for parenting other than his 
claims that he financially helped the mother 
during pregnancy and his expressed desire to 
have a relationship with the child and his 
admission of not writing letter to the child did 
not amount to clear and convincing evidence 
given the child’s young age. In re Ahleigha C., 
— S.W.3d —, 2021 Tenn. App. LEXIS 305 
(Tenn. Ct. App. Aug. 4, 2021). 

Termination of a mother’s parental rights on 
the ground of failure to manifest an ability and 
willingness to personally assume custody or 
financial responsibility of the children was ap- 
propriate because the mother failed to manifest 
an ability to assume custody of the children due 
to the mother’s drug use and failure to complete 
alcohol and drug treatment, failure to establish 
a suitable home for the children, and failure to 
provide any proof of participation in counseling. 
In re Terry E., — S.W.3d —, 2021 Tenn. App. 
LEXIS 310 (Tenn. Ct. App. Aug. 6, 2021). 

Termination of parental rights on the ground 
of failure to manifest an ability and willingness 
to assume custody was appropriate because the 
parents had continuing substance abuse and 
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domestic violence issues. Furthermore, placing 
the child, who was autistic, in the parents’ 
custody would have posed a risk of substantial 
harm to the child’s psychological and physical 
welfare as the parents could not have provided 
the stability, structure, or sobriety which the 
child needed. In re Evan M., — S.W.3d —, 2021 
Tenn. App. LEXIS 316 (Tenn. Ct. App. Aug. 10, 
2021). 

Termination of the mother’s parental rights 
based on a failure to manifest a willingness and 
ability to assume custody was supported by 
evidence that the mother failed to demonstrate 
her willingness by attempting to overcome the 
obstacles that prevented her from assuming 
custody or financial responsibility for the chil- 
dren and failed to complete most of her steps of 
the permanency plan. In re Payton G., — 
S.W.3d —, 2021 Tenn. App. LEXIS 326 (Tenn. 
Ct. App. Aug. 16, 2021). 

Termination of the mother’s parental rights 
was proper because, while she verbally ex- 
pressed a willingness to assume responsibility 
for the child, her actions spoke otherwise as 
evidenced by her failure to ready herself for the 
child’s return; and placing the child with her 
would pose a risk of substantial harm to his 
welfare given her failure to adequately address 
her mental health and her inability to care for 
the child as evidenced by his malnutrition and 
stunted growth while in her care. In re Tyler A., 
— S.W.3d —, 2021 Tenn. App. LEXIS 331 
(Tenn. Ct. App. Aug. 18, 2021). 

Termination of the mother’s rights for failure 
to manifest an ability or willingness to parent 
was proper; she continued to use illegal drugs 
and live an unstable lifestyle that involved 
criminal activity and she made no effort to lift 
the no-contact order, plus her lifestyle was not 
the appropriate setting for raising children and 
returning them to her would likely cause them 
substantial harm. In re L.F., — S.W.3d —, 2021 
Tenn. App. LEXIS 344 (Tenn. Ct. App. Aug. 26, 
2021). 

Even assuming, arguendo, that the father 
demonstrated the willingness to assume legal 
and physical custody of the child, the father, 
who was only 17 years old and relying on 
paternal grandmother, failed to manifest the 
ability to assume legal and physical custody of 
the child. In re Kierani C., — S.W.38d —, 2021 
Tenn. App. LEXIS 358 (Tenn. Ct. App. Sept. 3, 
2021). 

Clear and convincing evidence showed that a 
mother failed to manifest an ability and will- 
ingness to assume custody and financial re- 
sponsibility of the child because the child had 
lived with prospective adoptive parents for al- 
most three years; the mother was last known to 
be in a homeless shelter, she lacked her own 
means of transportation, and she had been in 
and out of jail. In re A.W., — S.W.3d —, 2021 
Tenn. App. LEXIS 359 (Tenn. Ct. App. Sept. 8, 
2021). 
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Evidence was equally clear and convincing 
that putting a child in the mother’s custody 
would pose a risk of substantial harm to the 
child’s psychological welfare because the child 
was thriving in the custody of prospective adop- 
tive parents, and the mother was a near 
stranger. In re A.W., — S.W.3d —, 2021 Tenn. 
App. LEXIS 359 (Tenn. Ct. App. Sept. 8, 2021). 

Evidence supported termination of parents’ 
rights for failure to manifest an ability and 
willingness to assume custody; parents were 
incarcerated in federal prison and neither had 
a projected release date, such that there was no 
indication that either would be able to assume 
custody at any near date, the mother did not 
address her drug use, and father took no steps 
to maintain a meaningful relationship with the 
children, who lived with their foster family and 
had never lived with the parents. In re Kaisona 
B., — S.W.3d —, 2021 Tenn. App. LEXIS 377 
(Tenn. Ct. App. Sept. 23, 2021). 

Termination of the mother’s parental rights 
on the ground of failure to manifest an ability 
and willingness to assume legal and physical 
custody or financial responsibility for the chil- 
dren was supported by evidence that the 
mother lacked the ability to assume custody at 
the time of trial because she was in rehab and 
placing the children in her custody would have 
posed a risk of substantial harm to the physical 
or psychological welfare of the children, who 
had bonded with their foster family. In re 
Artemas A., — S.W.38d —, 2021 Tenn. App. 
LEXIS 378 (Tenn. Ct. App. Sept. 24, 2021). 

Termination of parental rights because of a 
father’s failure to manifest an ability and will- 
ingness to assume custody of the father’s child 
- was appropriate because the father had ample 
opportunity to parent the child but instead 
chose to continue selling drugs in violation of 
the father’s community corrections conditions; 
the father put little to no effort towards com- 
plying with the father’s probation and provid- 
ing the child a safe, suitable home; and placing 
the child in the father’s custody posed a risk of 
substantial harm to the child. In re Allainah B., 
— $.W.3d —, 2021 Tenn. App. LEXIS 390 
(Tenn. Ct. App. Sept. 29, 2021). 

Termination of a mother’s parental rights on 
the ground of failure to manifest an ability and 
willingness to assume custody was appropriate 
because the mother showed an overall lack of 
willingness to ready for the children’s return. 
Furthermore, placing the children with the 
mother would have posed a risk of substantial 
harm to the welfare of the children given the 
mother’s failure to adequately address the 
mother’s illegal drug use and the mother’s 
inability to provide a safe home free from a 
known abuser of one of the children. In re 
Isabella M., — S.W.3d —, 2021 Tenn. App. 
LEXIS 393 (Tenn. Ct. App. Sept. 29, 2021). 

Termination of parents’ rights was proper for 
failure to manifest a willingness and ability to 
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assume custody; both parents continued to en- 
gage in criminal activity, neither had stable 
housing, and they had not paid any support for 
the children, who had no meaningful relation- 
ship with the parents. To place them with the 
parents would put them at risk of harm. In re - 
Madylynn C., — S.W.3d —, 2021 Tenn. App. 
LEXIS 398 (Tenn. Ct. App. Sept. 30, 2021). 

Trial court properly determined that father 
had failed to manifest an ability to assume 
custody of the child, given his current incar- 
ceration and history of criminal behavior, plus 
removing the child from foster parents who 
cared for him since he was nine months old and 
placing him in father’s custody would undoubt- 
edly pose a risk of substantial harm to the 
child; termination was proper. In re Elijah H., 
— §.W.3d —, 2021 Tenn. App. LEXIS 401 
(Tenn. Ct. App. Oct. 6, 2021). 

Trial court’s conclusion that father had failed 
to manifest a willingness to assume custody of 
the child was not supported by the evidence; he 
advised that he desired to be with the child, he 
completed those parts of his permanency plan 
that he could while incarcerated, and there was 
no evidence that he purposefully delayed his 
criminal trial. In re Elijah H., — S.W.3d —, 
2021 Tenn. App. LEXIS 401 (Tenn. Ct. App. Oct. 
6, 2021). 

Father was incarcerated until at least 2022 
and his lifestyle and circumstances have not 
changed, and he simply made no effort to 
change them; considering all of the circum- 
stances, the evidence was clear and convincing 
that placing the child in the father’s legal and 
physical custody would pose a risk of substan- 
tial harm to the physical or psychological wel- 
fare of the child. In re Austin W., — S.W.3d —, 
2021 Tenn. App. LEXIS 433 (Tenn. Ct. App. 
Nov. 3, 2021). 

Evidence supported termination on the 
ground of failure to manifest an ability and 
willingness to assume custody of or financial 
responsibility of the child; due to the father’s 
continuing criminal activity and resultant in- 
carceration, as well as his lack of progress 
concerning stable income, housing, sobriety, 
and other requirements before he could regain 
custody, he lacked the ability to assume legal 
and physical custody of the children. In re Ima 
D., — S.W.3d —, 2021 Tenn. App. LEXIS 460 
(Tenn. Ct. App. Nov. 22, 2021). 

Termination of a father’s parental rights on 
the ground of failure to manifest an ability and 
willingness to personally assume custody or 
financial responsibility of the father’s child was 
appropriate because of the father had ad- 
dressed mental health or substance abuse is- 
sues despite the efforts of the Tennessee De- 
partment of Children’s Services. Furthermore, 
removing the child from the child’s stable, 
healthy, and loving foster family would have 
been terribly traumatic, psychologically dam- 
aging, and caused substantial harm to the 
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child. In re K.W., — S.W.3d —, 2021 Tenn. App. 
LEXIS 481 (Tenn. Ct. App. Dec. 7, 2021). 
Termination of the mother’s parental rights 
on the ground of failure to manifest an ability 
or willingness to assume custody was sup- 


ported by evidence that the mother failed to’ 


visit the children or request visitation, contin- 
ued to abuse drugs, never obtained suitable 
housing, and continued to incur criminal 
charges. In re Jordyn H., — S.W.3d —, 2021 
Tenn. App. LEXIS 494 (Tenn. Ct. App. Dec. 21, 
2021). 

Clear and convincing evidence was presented 
to establish that the mother had failed to mani- 
fest an ability and willingness to assume cus- 
tody of or financial responsibility for the chil- 
dren because the mother failed to comply with 
the requirements of the permanency plans and 
her actions demonstrated a complete lack of 
interest and concern as to the children’s wel- 
fare. Because the mother had been living with a 
man who had shot her but continued to deny 
that her relationship with that man was tumul- 
tuous, returning the children to the mother’s 
legal or physical custody would create a risk of 
substantial harm to the children. In re Da’Moni 
J.. — S.W.3d —, 2022 Tenn. App. LEXIS 25 
(Tenn. Ct. App. Jan. 25, 2022). 

Department met its burden on the termina- 
tion ground of failure to manifest an ability to 
assume custody of the children; after three 
years of the children being in department cus- 
tody, mother did not yet have the ability to 
assume custody, as she did not have a suitable 
home or stable employment, plus placing the 
children in her custody would pose a risk of 
substantial harm to them as mother had not 
addressed her methamphetamine addiction. In 
re Octavia C., — S.W.3d —, 2022 Tenn. App. 
LEXIS 27 (Tenn. Ct. App. Jan. 24, 2022). 


23. Best Interests of Children. 

Clear and convincing evidence supported a 
finding that termination of a mother’s parental 
rights was in the child’s best interest where the 
Department of Children’s Service made reason- 
able efforts to assist her, she continued to use 
drugs and alcohol, a new home was to suitable, 
and the mother continued to live with an abu- 
sive partner. In re Jason S., — S.W.3d —, 2021 
Tenn. App. LEXIS 166 (Tenn. Ct. App. Apr. 22, 
2021). 

Termination of the mother’s parental rights 
was in the child’s best interests because, even 
with the termination trial in her immediate 
future, she chose to put her needs before those 
of her child by violating a rule she knew could 
result in a discharge from the drug treatment 
program and could affect her parental rights; 
changing the child’s environment would likely 
have a negative effect on her emotional and 
psychological wellbeing; and, at the time of 
removal, the child was in a horrid condition as 
she had a swelled diaper, her skin stuck to- 
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gether in several places, the milk in her bottle 
had curdled, the can of powdered baby formula 
contained dirt and debris, and she wore no 
clothes despite frigid temperatures and no heat 
in the van. In re Alleigh B., — S.W.3d —, 2021 
Tenn. App. LEXIS 172 (Tenn. Ct. App. Apr. 27, 
2021). 

Termination was in the children’s best inter- 
ests; father never displayed residential stabil- 
ity, had been in jail a number of times, never 
paid any child support despite working, and 
chose drugs over a chance to resume custody of 
the children, who were getting on well with 
great aunt, who intended to adopt them if given 
the chance. In re Anari E., — $.W.3d —, 2021 
Tenn. App. LEXIS 181 (Tenn. Ct. App. May 7, 
2021). 

Termination of the father’s rights was in the 
child’s best interests; father had not made 
adjustments to his circumstances such that it 
would be safe for the child to be placed in his 
home, he had not maintained a meaningful 
relationship with the child, and he had abused 
illegal drugs in the past. In re Braylee B., — 
S.W.3d —, 2021 Tenn. App. LEXIS 191 (Tenn. 
Ct. App. May 18, 2021). 

Termination of a father’s parental rights was 
in the child’s best interest where he had not 
meaningfully adjusted his circumstances, con- 
duct, or conditions since the child’s removal. 
Specifically, his propensity for substance abuse, 
domestic violence, and incurring new criminal 
charges had not improved, and he had made 
little to no effort to maintain a relationship 
with the child since removal. In re Porcalyn N.., 
— $.W.3d —, 2021 Tenn. App. LEXIS 198 
(Tenn. Ct. App. May 21, 2021). 

Clear and convincing evidence showed that it 
was in the best interest of the children to 
terminate the mother’s parental rights because 
her continued instability and inability to care 
for the children displayed a failure to change 
her circumstances that would make it safe for 
the children to return to her care, she failed to 
attend visits on a regular basis, she continued 
to frequently change residences that produced 
continued acts of domestic violence, abuse, and 
criminal activity, and the two youngest children 
reported instances of sexual abuse by the 
mother and her paramours. The children were 
reportedly doing exceptionally well in their 
foster homes. In re Kaylene J., — S.W.3d —, 
2021 Tenn. App. LEXIS 205 (Tenn. Ct. App. 
May 26, 2021). 

Juvenile Court did not err in finding that 
termination of the mother’s parental rights was 
in the children’s best interest because the evi- 
dence showed that, while the mother and the 
children had a relationship, it was of a negative 
nature, the daughter was clear that she wanted 
to be adopted and referred to the mother’s drug 
use and lack of a home, and the mother had 
been absent in the lives of the children and had 
done nothing to show she was able or willing to 
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parent the children. In re Brittany W., — 
S.W.3d —, 2021 Tenn. App. LEXIS 226 (Tenn. 
Ct. App. June 8, 2021). 

Termination of a mother’s parental rights 
was in the children’s best interest because the 
mother, who was incarcerated at times due to 
drug-related and driving under the influences 
charges, had not made a sufficient adjustment 
to the mother’s conduct or conditions that 
would have allowed the children to safely be in 
the mother’s home, neither of the children had 
a meaningful relationship with the mother, and 
the children were doing well in the home of the 
children’s father and stepmother. In re Anna 
H., — S.W.3d —, 2021 Tenn. App. LEXIS 227 
(Tenn. Ct. App. June 9, 2021). 

Evidence presented did not preponderate 
against the trial court’s determination by clear 
and convincing evidence that termination of 
the mother’s parental rights was in the best 
interest of her children. The mother had not 
addressed the domestic violence in her life, 
which she had perpetrated at times. In re 
Aayden C., — S.W.3d —, 2021 Tenn. App. 
LEXIS 230 (Tenn. Ct. App. June 14, 2021). 

Clear and convincing evidence supported the 
trial court’s determination that termination of 
the father’s parental rights was in the child’s 
best interest because it showed that the father 
and the grandfather either consumed or toler- 
ated drug usage, the child’s behavior regressed 
after visits with the father, the father did not 
support the child or attempt to establish his 
own housing, and the child had a close relation- 
ship with his aunt and uncle and looked to 
them as his nuclear family. In re Elijah R., — 
S.W.3d —, 2021 Tenn. App. LEXIS 238 (Tenn. 
Ct. App. June 21, 2021). 

While the evidence preponderated against 
some of the trial court’s findings, the court 
agreed that termination of the father’s rights 
was in the children’s best interests; while the 
father’s recent changes were commendable, the 
grandparents had provided the children with 
food, medical care, and stability, they were 
thriving in their current environment and had 
no relationship with the father, and it would be 
detrimental to them to remove them from the 
only stable home they had ever known. In re 
Evella S., —S.W.3d —, 2021 Tenn. App. LEXIS 
245 (Tenn. Ct. App. June 24, 2021). 

Clear and convincing evidence supported the 
trial court’s determination that termination of 
the father’s parental rights was in the child’s 
best interest because it showed that the father 
had a lengthy history of criminal activity in his 
home, he was incarcerated and serving a life 
sentence, he had not seen the child for approxi- 
mately nine years, he did not pay child support 
for a year prior to his 2013 arrest, and the child 
was thriving in the home of the his mother and 
stepfather. In re James H., — S.W.3d —, 2021 
Tenn. App. LEXIS 256 (Tenn. Ct. App. June 29, 
2021). 
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Termination of mother’s parental rights was 
in the children’s best interests; based on her 
failure to make a sustained adjustment to the 
circumstances of her life, it was not safe or in 
the children’s best interest to be in her custody. 
Her inability to transport the children led to 
their educational neglect, she was still without 
a home for the children, and a change of care- 
takers or physical environment was likely to 
have a detrimental effect on the children’s well 
being. In re James W., — S.W.3d —, 2021 Tenn. 
App. LEXIS 266 (Tenn. Ct. App. July 6, 2021). 

Termination of the father’s parental rights 
was not in the daughter’s best interest, as, 
despite not having seen her in three years, 
there was no proof that the father’s home was 
unsafe or that he could not care for his daugh- 
ter, the father had suitable housing, there was 
no proof of criminal activity, the father exhib- 
ited good parenting skills where his son was 
concerned, and the father regularly visited with 
his son and eventually the failure to visit his 
daughter, who was bound to discover father 
was her biological parent, would likely be det- 
rimental to her well-being. In re Manning H.., 
— §$.W.3d —, 2021 Tenn. App. LEXIS 274 
(Tenn. Ct. App. July 13, 2021). 

Termination was in the children’s best inter- 
est, as the father was incarcerated and unable 
to perform his duties, and would not be re- 
leased until the children were well into adult- 
hood. In re Miley D., — S.W.3d —, 2021 Tenn. 
App. LEXIS 278 (Tenn. Ct. App. July 14, 2021). 

Clear and convincing evidence did not sup- 
port the trial court’s determination that termi- 
nation of the mother’s parental rights was in 
the children’s best interest because the expert 
in counseling testified that severing the bond 
between the mother and her daughter would be 
detrimental to the daughter’s already precari- 
ous mental health and that even if the mother 
had another drug relapse, her opinion that 
their bond should not be severed did not 
change, so long as the mother worked to again 
achieve sobriety. In re Jayda J., — S.W.3d —, 
2021 Tenn. App. LEXIS 290 (Tenn. Ct. App. 
July 21, 2021). 

Termination of parental rights was in the 
children’s best interests because one child ex- 
pressed considerable anxiety and fear about 
returning to the mother, the foster parents 
were the only parents she had known, and both 
children made great strides in their develop- 
ment. In re Sophia S., — S.W.3d —, 2021 Tenn. 
App. LEXIS 302 (Tenn. Ct. App. July 30, 2021). 

Termination of a mother’s parental rights 
was in the children’s best interests because the 
mother was in no position to assume custody of 
the children, as the mother had ongoing drug 
issues and housing issues, and the mother’s 
visitation with the children had been sporadic. 
Furthermore, the children were doing well with 
their foster family which wanted to adopt the 
children, and the children reportedly did not 
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want to return to the mother. In re Terry E., — 
S.W.3d —, 2021 Tenn. App. LEXIS 310 (Tenn. 
Ct. App. Aug. 6, 2021). 

Trial court did not err by finding that termi- 
nation of the mother’s parental rights was in 
the children’s best interest because she did 
little to remedy her substance abuse issues, she 
failed to obtain stable income and housing, all 
the children were doing well in the foster home 
and foster parents wished to adopt them, and 
the mother committed severe abuse against one 
child by using drugs during her pregnancy. In 
re Trinity S., — S.W.3d —, 2021 Tenn. App. 
LEXIS 312 (Tenn. Ct. App. Aug. 9, 2021). 

Trial court did not err by finding that termi- 
nation of the father’s parental rights was in the 
children’s best interest because he was serving 
a 10-year prison sentence, prior to his incar- 
ceration he was involved in four DCS investi- 
gations, he had no projected release date from 
prison, and it was far from clear that his 
criminal activities would ultimately cease once 
he was released from prison based on his past 
history of incarcerations. In re Leann K., — 
S.W.3d —, 2021 Tenn. App. LEXIS 313 (Tenn. 
Ct. App. Aug. 9, 2021). 

Termination of parental rights was in the 
best interest of the child because the father had 
not successfully addressed the father’s sub- 
stance abuse and domestic violence issues and 
the mother had failed to address the mother’s 
longstanding substance abuse issue. Further- 
more the child, who was autistic, resided at a 
facility that attended to the child’s special 
needs for structure and routine which the par- 
ents could not provide. In re Evan M., —S.W.3d 
—, 2021 Tenn. App. LEXIS 316 (Tenn. Ct. App. 
Aug. 10, 2021). 

Trial court did not err by finding that termi- 
nation of the mother’s parental rights was in 
the child’s best interest because she had lost 
custody of another child, she had been incarcer- 
ated, she presented no evidence of an ability to 
provide a stable income or housing, she had 
very little contact with the child, and she failed 
to pay child support. In re Zoey L., — S.W.3d —, 
2021 Tenn. App. LEXIS 318 (Tenn. Ct. App. 
Aug. 10, 2021). 

Termination of the mother’s parental rights 
was in the best interests of the children because 
the mother failed to make significant progress 
against the permanency plan, the mother did 
not make lasting changes to her lifestyle, the 
mother had not visited the children, there was 
no meaningful relationship between the mother 
and the children, there was crime in the moth- 
ers home, the mother continued to struggle 
with mental health issues, and the mother did 
not consistently pay child support. In re Payton 
G., — S.W.3d —, 2021 Tenn. App. LEXIS 326 
(Tenn. Ct. App. Aug. 16, 2021). 

Termination of the mother’s parental rights 
was in the best interest of the child as questions 
remained as to the mother’s ability to provide a 
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safe and stable home for the child as evidenced 
by her failure to seek mental health treatment 
and to address the neglect that caused the 
child’s malnutrition and stunted growth; the 
child had bonded with those in his foster home 
and was thriving; and a change of caretakers 
would be detrimental to the child’s emotional 
and medical condition. In re Tyler A., —S.W.3d 
—, 2021 Tenn. App. LEXIS 331 (Tenn. Ct. App. 
Aug. 18, 2021). 

Termination of a fathers’ parental rights was 
in the best interest of the father’s child because 
the father, who was incarcerated, failed to sup- 
port the child despite receiving inheritance 
money. Furthermore, the foster parents had 
been the child’s caregivers for nearly four 
years, and the child was strongly bonded to the 
foster father who wished to adopt the child. In 
re Jackson H., — S.W.3d —, 2021 Tenn. App. 
LEXIS 342 (Tenn. Ct. App. Aug. 25, 2021). 

Termination of the mother’s rights was in the 
children’s best interests; mother had several 
unresolved issues, including continued use of 
illegal drugs, pending criminal charges, a lack 
of employment, and an inability or unwilling- 
ness to respond to the department, and mother 
failed to adjust these circumstances and was 
unable to care for the children in a safe and 
stable manner. In re L.F., — S.W.3d —, 2021 
Tenn. App. LEXIS 344 (Tenn. Ct. App. Aug. 26, 
2021). 

Termination of a mother’s parental rights 
was in the best interest of the child because the 
mother’s child had been with the foster family 
for a considerable length of time, the mother 
had not made sufficient adjustment in circum- 
stances or conditions for child to be safe to be in 
the mother’s home, the lack of visitation, the 
changing of the child’s caretakers would have 
been detrimental to the mother’s emotional and 
psychological well-being, and the mother had 
committed severe child abuse by exposing the 
child to methamphetamine. In re Kaelyn R., — 
S.W.3d —, 2021 Tenn. App. LEXIS 351 (Tenn. 
Ct. App. Aug. 31, 2021). 

Termination of the father’s parental rights 
was in the child’s best interest because, inter 
alia, the father failed to adjust his circum- 
stances or conduct to make it safe for the child 
to be in his home, the father failed to maintain 
regular visitation, the father failed to take 
significant actions to develop a meaningful re- 
lationship between himself and the child, and a 
change of caretakers would have a negative 
impact on the child’s emotional and psychologi- 
cal condition. In re Kierani C., — $8.W.3d —, 
2021 Tenn. App. LEXIS 358 (Tenn. Ct. App. 
Sept. 3, 2021). 

Proven facts amounted to clear and convinc- 
ing evidence that termination of a mother’s 
parental rights was in the child’s best interests 
because the mother was last known to be in a 
homeless shelter, her contact with the child was 
never consistent, the child was thriving in her 
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current environment, the mother had a signifi- 
cant criminal history, and she had provided no 
form of support since the child had been in the 
care of prospective adoptive parents. In re A.W., 
— §.W.3d —, 2021 Tenn. App. LEXIS 359 
(Tenn. Ct. App. Sept. 8, 2021). 

Trial court erred in finding that a child was 
removed from the mother’s custody and placed 
with prospective. adoptive parents due to de- 
pendency and neglect and in weighing that 
factor against the mother because the order 
finding the child dependent and neglected was 
not entered into evidence. In re A.W., — S.W.3d 
—, 2021 Tenn. App. LEXIS 359 (Tenn. Ct. App. 
Sept. 8, 2021). 

Termination of the father’s parental rights 
was in the best interest of the child, as the 
father was unemployed and had relied on oth- 
ers for transportation because his CDL and 
driver’s licenses were both suspended, the fa- 
ther did not regularly visit the child or have a 
relationship with the child, changing the child’s 
environment would likely have a negative ef- 
fect on his emotional and psychological wellbe- 
ing, and the father paid little child support over 
the prior 16 years. In re Christopher L., — 
S.W.3d —, 2021 Tenn. App. LEXIS 362 (Tenn. 
Ct. App. Sept. 13, 2021). 

.Termination of parents’ rights was in the 
children’s best interests; despite services pro- 
vided, neither parent made an adjustment of 
circumstance so as to provide a stable home for 
the children, both parents were incarcerated, 
and the children had no bond with them. In re 
Kaisona B., — S.W.3d —, 2021 Tenn. App. 
LEXIS 377 (Tenn. Ct. App. Sept. 23, 2021). 

Termination of the mother’s parental rights 
was in the child’s best interest, as the mother 
failed to timely address substance abuse issues, 
she did not regularly visit the children, she did 
not have a meaningful relationship with the 
children, there was evidence of severe child 
abuse against the youngest child, the mother 
failed to pay child support consistently, and the 
children were bonded with the foster family. In 
re Artemas A., — S.W.3d —, 2021 Tenn. App. 
LEXIS 378 (Tenn. Ct. App. Sept. 24, 2021). 

Record contained clear and convincing evi- 
dence to support termination of a father’s pa- 
rental rights because of the father’s incarcera- 
tion under a sentence of at least ten years 
when, at sentencing, the child was under the 
age of eight. However, because the trial court’s 
order lacked sufficient findings regarding the 
child’s best interest, the trial court’s order was 
vacated and the case was remanded for the 
trial court to make specific findings of fact and 
conclusions of law. In re Layton W., — S.W.3d 
—, 2021 Tenn. App. LEXIS 384 (Tenn. Ct. App. 
Sept. 28, 2021). 

Termination of incarcerated father’s parental 
rights was in the child’s best interests because 
the father exhibited a troubling attitude at trial 
regarding the father’s history of serious crimi- 
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nal activity and substance abuse, the child 
suffered severe neglect at the hands of the 
father, the child had bonded with and was 
doing well with a married couple that was 
interested in adopting the child, and removing 
the child from the child’s placement most likely 
would have harmed the child’s improved emo- 
tional, psychological, and physical condition. In 
re Allainah B., — S.W.3d —, 2021 Tenn. App. 
LEXIS 390 (Tenn. Ct. App. Sept. 29, 2021). 

Trial court, on remand, properly terminated 
the parents’ rights to their children because the 
court’s conclusion that the parents’ severe 
abuse constituted a ground to terminate their 
parental rights had previously affirmed, the 
evidence established that termination was in 
the children’s best interest since, inter alia, the 
parents’ sobriety did not automatically mean 
that the children should be returned to them, 
they would struggle to financially support four 
additional children should they be returned, 
the children were currently thriving in the 
guardians’ home, the children’s medical, emo- 
tional, physical, and educational needs were 
being met, and changing their caretakers and 
physical environment would be traumatic. In re 
Kyler C., — S.W.3d —, 2021 Tenn. App. LEXIS 
392 (Tenn. Ct. App. Sept. 29, 2021). 

Termination of a mother’s parental rights 
was in the best interest of the children because 
questions remained as to the mother’s ability to 
provide a safe and stable home for the children 
as evidenced by the mother’s failure to ad- 
equately address the mother’s illegal drug use, 
to secure a home free from a known abuser, and 
to improve the mother’s ability to identify signs 
of potential abuse. Furthermore, the children 
had found a family in the foster home with 
parents who wished to adopt the children. In re 
Isabella M., — S.W.3d —, 2021 Tenn. App. 
LEXIS 393 (Tenn. Ct. App. Sept. 29, 2021). 

Termination of parents’ rights was in the 
children’s best interests; due to the parents’ 
failure to visit or otherwise interact with the 
children, there was no meaningful relationship, 
and the children’s foster parents provided the 
structure, routine, care, and affection that the 
children needed. To remove them from their 
current placement would cause them emotional 
and psychological detriment. In re Madylynn 
C., — S.W.3d —, 2021 Tenn. App. LEXIS 398 
(Tenn. Ct. App. Sept. 30, 2021). 

Termination of father’s rights was in child’s 
best interests; father had been incarcerated for 
the first three years of the child’s life and 
continued to be incarcerated, and to the extent 
that it was error for the trial court to place fault 
with father for failure to make an adjustment 
to his circumstances, this was harmless error 
because from the child’s perspective, father’s 
situation remained incompatible with parent- 
ing and providing a stable home for the child. In 
re Elijah H., — S.W3d —, 2021 Tenn. App. 
LEXIS 401 (Tenn. Ct. App. Oct. 6, 2021). 
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Trial court found that every factor in the 
statute weighed in favor of terminating the 
father’s parental rights, and so did the appel- 
late court; considering the best interest of the 
child, from the child’s perspective, there was 
clear and convincing evidence that termination 
of the father’s parental rights was in his best 
interest. In re Austin W., — S.W.3d —, 2021 
Tenn. App. LEXIS 433 (Tenn. Ct. App. Nov. 3, 
2021). 

Combined weight of the proof established by 
clear and convincing evidence that termination 
of the father’s parental rights was in the child’s 
best interest because it could not be determined 
from his testimony that he had any definite 
plans in place to address his longstanding sub- 
stance abuse so as to make a sustained adjust- 
ment in his circumstances. In re Lauren F., — 
S.W.3d —, 2021 Tenn. App. LEXIS 444 (Tenn. 
Ct. App. Nov. 10, 2021). 

Termination of the mother’s parental rights 
was in the best interest of the children because 
the mother had not had custody of the children 
for more than two years, she had been incar- 
cerated for a period of time prior to the filing of 
the petition, she still lacked proper financial 
resources or stable housing to care for the 
children, and she committed severe child abuse 
of one of the children. Thus, the mother could 
not make an adjustment of circumstances that 
would make it safe and in the best interests of 
the children to be in a home with her. In re 
Charles B., — S.W.3d —, 2021 Tenn. App. 
LEXIS 452 (Tenn. Ct. App. Nov. 15, 2021). 

Termination of the mother’s parental rights 
was in the Child’s best interest because the 
mother had nearly nine years to get into a 
position to be a parent but continued to abuse 
drugs and participate in criminal activity. Fur- 
ther, the mother admittedly spent her time 
from March through September 2020 “on the 
run” for failing to return to jail after her fur- 
lough ended, during which time the termina- 
tion petition was pending. In re Daniel G., — 
S.W.3d —, 2021 Tenn. App. LEXIS 453 (Tenn. 
Ct. App. Nov. 15, 2021). 

Termination of parental rights was in the 
best interest of the children because the moth- 
er’s and the biological father’s pattern or drug 
use and relapse, prior to their participation in 
the long-term treatment program, and the lack 
of a meaningful relationship with the children 
created a legitimate concern about removing 
the children from the only stable environment 
they have known most of their lives. Also, the 
mother admitted to using drugs while pregnant 
with both children and, therefore, committed 
physical abuse of the children and she pled 
guilty to endangering the children by crashing 
a car with the children unrestrained. In re 
Adaline D., — S.W.38d —, 2021 Tenn. App. 
LEXIS 454 (Tenn. Ct. App. Nov. 15, 2021). 

Termination of father’s rights was in the 
children’s best interests; father was incarcer- 
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ated at the time of trial on new criminal 
charges and had failed to complete most of the 
action steps of his permanency plans, including 
the requirements that he establish safe and 
permanent housing, maintain a legal source of 
income, demonstrate sobriety, and pay child 
support as ordered. Proof did not establish that 
the father had a meaningful relationship with 
the children. In re Ima D., — S.W.3d —, 2021 
Tenn. App. LEXIS 460 (Tenn. Ct. App. Nov. 22, 
2021). 

Parental rights termination was in the chil- 
dren’s best interest because, despite the agen- 
cy’s reasonable efforts, the mother’s inconse- 
quential efforts did not result in an adjustment 
to her circumstances to achieve lasting change 
with respect to her mental health issues and 
her ability to provide a safe and stable home for 
the children. The children made it clear that, 
although they loved their mother, they were 
tired of her broken promises that she would get 
them back and that they wished to be adopted 
by the foster parents. In re Ashanti P, — 
S.W.3d —, 2021 Tenn. App. LEXIS 468 (Tenn. 
Ct. App. Nov. 29, 2021). 

Combined weight of the proven facts 
amounts to clear and convincing evidence that 
termination was in the child’s. best interest 
where, while some of the statutory factors 
might favor maintaining the parent-child rela- 
tionship, the best interest analysis was not an 
exercise in determining whether the sum of the 
factors tips in favor of or against the parent; 
from the child’s perspective, his interests were 
best served by allowing him to remain in an 
environment where he was thriving and safe. 
In re Markus E., — S.W.3d —, 2021 Tenn. App. 
LEXIS 474 (Tenn. Ct. App. Nov. 30, 2021). 

Termination was in the best interest of the 
children because the mother continuously 
struggled with drugs and the legal system and 
she was still on probation and had recently 
violated probation again. The mother also 
lacked a meaningful relationship with the 
twins and the last time she spoke with the 
twins, she did not connect well with them. In re 
Bailey J., — S.W.3d —, 2021 Tenn. App. LEXIS 
475 (Tenn. Ct. App. Nov. 30, 2021). 

Termination of a father’s parental rights was 
in the child’s best interest because the father 
denied the need for any help at all or the need 
to change the father’s lifestyle for the majority 
of the case notwithstanding the father’s posi- 
tive drug screens, explosive behavior, lack of 
visits with the child, and failure to communi- 
cate with the Tennessee Department of Chil- 
dren’s Services. Furthermore, the child had 
formed a strong bond with the foster family and 
made remarkable improvement with the foster 
family. In re K.W., — S.W.3d —, 2021 Tenn. 
App. LEXIS 481 (Tenn. Ct. App. Dec. 7, 2021). 

Termination of mother’s rights was in child’s 
best interests; she had not participated in visi- 
tation for approximately a year and a half, the 
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child’s condition improved while in foster care 
and mother’s lack of affection, cold behavior, 
and inappropriate parenting would make it 
unhealthy and unsafe for the child to return to 
mother’s home, plus she repeatedly failed to 
properly address her mental health, which was 
the primary concern and most important aspect 
of the permanency plan. In re Cyric W., — 
S.W.3d —, 2021 Tenn. App. LEXIS 487 (Tenn. 
Ct. App. Dec. 13, 2021). 

Termination of the mother’s parental rights 
was in the best interests of the children because 
the mother had an unresolved drug issue; 
lacked suitable housing; and continued to incur 
criminal charges. The mother did not try to 
establish visitation with the children; she had 
no meaningful relationship with the children 
and the children wee victims of severe child 
abuse perpetrated by the mother. In re Jordyn 
H., — S.W.3d —, 2021 Tenn. App. LEXIS 494 
(Tenn. Ct. App. Dec. 21, 2021). 

Termination of the mother’s parental rights 
was in the best interest of the child because the 
mother and the child had a fraught relationship 
to the extent any relationship still existed at all 
-and more time would have been futile because 
the mother never attempted to fulfill her re- 
sponsibilities in any sort of meaningful way in 
the first place. The child entered state custody 
on the basis of exposure to methamphetamine 
while in the mother’s custody and the mother 
severely abused and neglected the child. In re 
Zian L., — S.W.3d —, 2021 Tenn. App. LEXIS 
501 (Tenn. Ct. App. Dec. 28, 2021). 

Parental rights termination was in the best 
interest of the children because the parents 
failed to meaningfully adjust their circum- 
stances, conduct, and conditions and their trial 
testimony did not reflect that a meaningful 
change in their parenting was possible. Neither 
parent had visitation with the children by the 
time of trial, which was due to the parents’ own 
behavior. In re C.N., — S.W.38d —, 2022 Tenn. 
App. LEXIS 5 (Tenn. Ct. App. Jan. 10, 2022). 

Termination of the mother’s parental rights 
was in the children’s best interest because the 
Juvenile Court properly considered the rel- 
evant statutory best interest factors that were 
in effect when the petition was filed, as well as 
some of the new factors that had recently been 
enacted. The Juvenile Court found that the 
mother had not put the needs of the children 
above her own and had not made an adjust- 
ment to her conduct and circumstances to dem- 
onstrate a lasting change, despite reasonable 
efforts by the agency to assist the mother. In re 
Da’Moni J., — S.W.3d —, 2022 Tenn. App. 
LEXIS 25 (Tenn. Ct. App. Jan. 25, 2022). 

Termination of mother’s rights was in the 
children’s best interests; mother repeatedly 
tested positive for methamphetamine, exposed 
her children to methamphetamine, failed to 
obtain appropriate housing and employment, 
and failed to attend counseling and address her 
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mental health. In re Octavia C., — S.W.3d —, 
2022 Tenn. App. LEXIS 27 (Tenn. Ct. App. Jan. 
24, 2022). 

Termination of the father’s parental right 
was in the child’s best interest, as the father 
severely abused the child by massively expos- 
ing her to dangerous drugs, there was no evi- 
dence of when the father could being to be in a 
position to safely parent the child, and there 
was no evidence that the child had a meaning- 
ful relationship with the father. In re Cora W., 
— §.W.3d —, 2022 Tenn. App. LEXIS 39 (Tenn. 
Ct. App. Feb. 2, 2022). 

Father showed little interest in the children 
and was debilitated by his drug addiction, and 
ultimately, he did not initiate steps to make 
changes to his lifestyle necessary to provide the 
children with a safe and stable home environ- 
ment or an attentive parent; the children had 
been in Department of Children’s Services’ cus- 
tody for nearly three years at the time of trial, 
the father continued to receive new criminal 
charges and convictions, and he continued to 
use drugs when not incarcerated, and termina- 
tion of the father’s parental rights was in the 
best interest of the children. In re Erin N., — 
S.W.3d —, 2022 Tenn. App. LEXIS 57 (Tenn. Ct. 
App. Feb. 14, 2022). 


24. Permanency Plans. 

Clear and convincing evidence supported a 
finding that the mother failed to substantially 
comply with the requirements of the perma- 
nency plan where she had not entered or com- 
pleted a long-term alcohol and drug rehabilita- 
tion program, and she repeatedly tested 
positive for substances. In re Jason S., — 
S.W.3d —, 2021 Tenn. App. LEXIS 166 (Tenn. 
Ct. App. Apr. 22, 2021). 

Termination of a father’s parental rights 
based on substantial noncompliance with the 
permanency plan was appropriate given the 
father’s failure to, inter alia, comply with the 
substance abuse provisions or complete domes- 
tic violence classes. In re Porcalyn N., — S.W.3d 
—, 2021 Tenn. App. LEXIS 198 (Tenn. Ct. App. 
May 21, 2021). 

Termination of mother’s parental rights for 
substantial noncompliance with a permanency 
plan was affirmed; she failed to complete the 
vast majority of the plan requirements, she had 
not completed any of the requirements prior to 
the termination petition being filed, and al- 
though she had recently begun to make prog- 
ress on the requirements, her efforts were too 
little, too late. In re James W., — S.W.3d —, 
2021 Tenn. App. LEXIS 266 (Tenn. Ct. App. 
July 6, 2021). 

Evidence supported termination of father’s 
rights for failure to substantially comply with 
his permanency plan; although he was incar- 
cerated, he was given the chance to take a 
parenting class but did not, he had more than a 
year before the pandemic to work on plan 
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requirements, yet failed to do so, and he failed 
to participate in video visitation with the chil- 
dren. In re Kaisona B., —S.W.3d —, 2021 Tenn. 
App. LEXIS 377 (Tenn. Ct. App. Sept. 23, 2021). 

Termination of the mother’s parental rights 
on the ground of noncompliance with perma- 
nency plan was supported by evidence that the 
mother was uncooperative with the Depart- 
ment of Children’s Services, did not complete 
many of the action steps required by the per- 
manency plan, and waited a significant period 
of time before entering rehab. In re Artemas A., 
— $.W.3d —, 2021 Tenn. App. LEXIS 378 
(Tenn. Ct. App. Sept. 24, 2021). 

Termination of father’s parental rights was 
proper for failure to substantially comply with 
permanency plan requirements; he waited 
more than one year to complete any of the 
permanency plan requirements, he failed to 
complete a parenting course, domestic violence 
course, a psychological evaluation, or an alcohol 
and drug assessment, and, although he submit- 
ted to a mental health intake, he failed to follow 
the recommendations thereof. In re Madylynn 
C., — S.W.3d —, 2021 Tenn. App. LEXIS 398 
(Tenn. Ct. App. Sept. 30, 2021). 

Termination of mother’s parental rights was 
proper for failure to substantially comply with 
permanency plan requirements; although she 
took the initial steps of completing psychologi- 
cal and drug assessments, she failed to follow 
the recommendations of those assessments, 
and although she completed 28 days in a reha- 
bilitation facility, she failed to follow discharge 
recommendations and relapsed. In re Mady- 
lynn C., — S.W.3d —, 2021 Tenn. App. LEXIS 
398 (Tenn. Ct. App. Sept. 30, 2021). 

Evidence supported termination on the 
ground of substantial noncompliance with per- 
manency plans; he failed to pay child support, 
failed a randomly administered drug screen, 
failed to establish stable income or housing, 
never submitted to a mental health assessment 
and never obtained his driver’s license, plus he 
was reincarcerated. In re Ima D., — S.W.3d —, 
2021 Tenn. App. LEXIS 460 (Tenn. Ct. App. 
Nov. 22, 2021). 

Trial court did not err by terminating the 
mother’s parental rights to her four children 
because the record contained clear and convinc- 
ing evidence that she was not in compliance 
with the most important provisions of the per- 
manency plan relating to addressing her men- 
tal health issues. Her failure to comply with the 
key tasks of submitting to assessments, medi- 
cation management, and regular therapy ren- 
dered her noncompliance with the require- 
ments of the permanency plan substantial and 
made her unable to supervise and parent her 
children in a safe, stable, and appropriate man- 
ner. In re Ashanti P., — S.W.38d —, 2021 Tenn. 
App. LEXIS 468 (Tenn. Ct. App. Nov. 29, 2021). 

Termination of the mother’s parental rights 
was not error because, although the mother 
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initially had completed some requirements on 
the permanency plans, the agency proved by 
clear and convincing evidence that the mother 
had not substantially complied with the reason- 
able requirements in the permanency plans. 
The Juvenile Court found that the mother 
failed to substantially comply with the reason- 
able requirements in the permanency plans 
because she continued to abuse illegal drugs, 
had not secured stable housing, and had not 
demonstrated any learned parenting skills. In 
re Da’Moni J., — S.W.3d —, 2022 Tenn. App. 
LEXIS 25 (Tenn. Ct. App. Jan. 25, 2022). 

Based on the evidence presented, the father’s 
conduct resulted in substantial noncompliance 
with the goals and responsibilities of the per- 
manency plan; the father did not complete his 
responsibilities in a manner that demonstrated 
that he was willing and able to resume caring 
for the Children in the long-term. In re Erin N., 
— §.W.3d —, 2022 Tenn. App. LEXIS 57 (Tenn. 
Ct. App. Feb. 14, 2022). 


26. Appellate Review. 
Father received adequate service of process 


for the termination proceedings but did not 


appear for the final hearing and did not file a 
notice of appeal; because there was no indica- 
tion in the record that father authorized his 
counsel to proceed with an appeal on his behalf, 
the court disregarded the brief filed on his 
behalf. In re L.F., — S.W.3d —, 2021 Tenn. App. 
LEXIS 344 (Tenn. Ct. App. Aug. 26, 2021). 


27. Termination Proper. 

Court properly terminated a mother’s paren- 
tal rights because when members of the Office 
of Child Safety went to the home, they found 
trash and food items everywhere, there were 
whole pills, crushed pills, and drug parapher- 
nalia, furniture was turned upside down, there 
were holes in the wall, broken doors, and the 
bathtub was filled with water that was almost 
black. In re Sophia 8., — S.W.3d —, 2021 Tenn. 
App. LEXIS 302 (Tenn. Ct. App. July 30, 2021). 

Termination of a mother’s parental rights 
was in the children’s best interest where the 
trial court noted the mother’s progress, she had 
not maintained any meaningful relationship 
with the children, and the children were flour- 
ishing under the grandparents’ care. In re Mat- 
thew K., — S.W.3d —, 2021 Tenn. App. LEXIS 
321 (Tenn. Ct. App. Aug. 13, 2021). 

Chancery court properly terminated a moth- 
er’s parental rights because four of the seven 
grounds for termination as found by the trial 
court were established by clear and convincing 
evidence—abandonment by failure to provide a 
suitable home, substantial noncompliance with 
the statement of responsibilities in the perma- 
nency plan, persistence of conditions, and fail- 
ing to manifest either the ability or willingness 
to personally assume custody or financial re- 
sponsibility of the child—and termination was 
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in the child’s best interest where the mother 
had not maintained regular visitation, her 
home was not healthy and safe based on her 
continued drug use and criminal activity, and 
se had not paid support as ordered. In re 
PrinceKenyan F., — S.W.3d —, 2021 Tenn. App. 
LEXIS 347 (Tenn. Ct. App. Aug. 30, 2021). 

Termination based on a risk of substantial 
harm to the child was supported by evidence 
that the father fell asleep during at least one 
supervised visit and supervisors had to inter- 
vene and the child had no bond with the father 
but had a strong bond and relationship with 
petitioners and their other children. In re Ki- 
erani C., — S.W.3d —, 2021 Tenn. App. LEXIS 
358 (Tenn. Ct. App. Sept. 3, 2021). 

Clear and convincing evidence supported ter- 
mination of the father’s parental rights based 
on failure to pay expenses related to the child’s 
birth, as the father’s onetime contribution dur- 
ing the mother’s pregnancy in the form of 
prenatal vitamins and some food items was 
token in nature given the father’s financial 
means. In re Kierani C., — S.W.3d —, 2021 
Tenn. App. LEXIS 358 (Tenn. Ct. App. Sept. 3, 
2021). 

Evidence supported termination of mother’s 
rights for failure to substantially comply with 
her permanency plan; based on the many posi- 
tive drug screens, mother never addressed her 
substance abuse issues, plus she failed to main- 
tain regular visitation with the children. In re 
Kaisona B., — S.W.3d —, 2021 Tenn. App. 
LEXIS 377 (Tenn. Ct. App. Sept. 28, 2021). 

Judgment terminating the father’s parental 
rights under was affirmed because the father 
failed to manifest an ability and willingness to 
parent the child, returning the child to the 
father’s custody would pose a risk of substan- 
tial harm to the child’s psychological welfare, 
and termination of the father’s parental rights 
was in the child’s best interest. In re Amora S., 
— §.W.3d —, 2021 Tenn. App. LEXIS 405 
(Tenn. Ct. App. Oct. 8, 2021). 

Termination of the mother’s parental rights 
to one child was affirmed because the mother 
had unaddressed emotional and/or mental 
health issues that would pose a risk of substan- 
tial harm to the child’s physical and psychologi- 
cal welfare if the child was returned to the 
mother’s care. In re William B., — S.W.3d —, 
2021 Tenn. App. LEXIS 419 (Tenn. Ct. App. Oct. 
22, 2021). 

There were sufficient grounds to terminate a 
father’s parental rights, as the father had seen 
the child only once via videoconference and had 
taken no real initiative to establish paternity, 
visit, or support the child. Furthermore, termi- 
nation was in the best interests of the child in 
that the father was a stranger to her, the child’s 
foster parents had provided her with a stable 
and loving environment, the child was bonded 
with her two half-brothers, and the foster par- 
ents wished to adopt all three children. In re 
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Ni’Kaiya R., — S.W.38d —, 2021 Tenn. App. 
LEXIS 489 (Tenn. Ct. App. Dec. 15, 2021). 

Trial court’s finding that it was in the best 
interest of the child that both the mother and 
father’s parental rights be terminated was af- 
firmed because the mother and father had not 
made changes in their conduct or circum- 
stances that would make it safe for the child to 
go home, both mother and father had failed to 
engage in regular visitation with the child, and 
both mother and father had neglected the child. 
In re Riley S., — S.W.3d —, 2022 Tenn. App. 
LEXIS 12 (Tenn. Ct. App. Jan. 14, 2022). 

Department met its burden of proof on the 
termination ground of abandonment for wan- 
ton disregard; not only did mother engage in 
criminal behavior that led to her incarceration 
in January 2020, but she repeatedly tested 
positive for methamphetamine and her sub- 
stance abuse led to three of her children being 
exposed to and testing positive for metham- 
phetamine during the trial home visit. In re 
Octavia C., — S.W.3d —, 2022 Tenn. App. 
LEXIS 27 (Tenn. Ct. App. Jan. 24, 2022). 

Juvenile court did not err in terminating the 
father’s parental rights on the ground of wan- 
ton disregard based on evidence that the father 
exposed the child to dangerous drugs, making it 
foreseeable that he risked severely injuring or 
killing the child. In re Cora W., — S.W.3d —, 
2022 Tenn. App. LEXIS 39 (Tenn. Ct. App. Feb. 
2, 2022). 


28. Termination Improper. 

Because the unknown father was not served 
under the Tennessee Rules of Civil Procedure 
or the statutes governing substituted service, 
the termination of his parental rights was va- 
cated; the record contained no evidence that 
prospective adoptive parents attempted to per- 
sonally serve anyone other than the mother, 
and the termination order made no mention of 
their efforts to ascertain the father’s identity or 
whereabouts and did not indicate that the un- 
known father was served by publication. In re 
A.W., — 8.W.3d —, 2021 Tenn. App. LEXIS 359 
(Tenn. Ct. App. Sept. 8, 2021). 


30. Due Process. 

Mother’s due process rights were not violated 
when the juvenile court denied her motion to 
continue and conducted the termination of pa- 
rental rights hearing via video conference be- 
cause both the mother and her attorney ap- 
peared virtually for the hearing, the mother 
failed to identify any specific problems that 
prevented her from introducing evidence, and 
the State had an interest in protecting the 
welfare of the parties, attorneys, and court 
personnel from COVID-19. In re Trinity S., — 
S.W.3d —, 2021 Tenn. App. LEXIS 312 (Tenn. 
Ct. App. Aug. 9, 2021). 

Notice of the trial date to a mother satisfied 
due process because the evidence at trial sug- 
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gested that she was aware of the ongoing pro- 
ceeding; the mother, through her counsel, 
agreed to set the trial for a specific date, but 
because the court could not proceed with the 
trial due to a scheduling conflict, all counsel 
agreed to a continuance, resetting the case for 
another date, and the mother made no conten- 
tion that she was unaware of the original trial 
date. In re A.W., — S.W.3d —, 2021 Tenn. App. 
LEXIS 359 (Tenn. Ct. App. Sept. 8, 2021). 


31. Assistance of Counsel. 

There was no error in the termination of the 
mother’s parental rights because the mother 
was not deprived of a fundamentally fair pro- 
ceeding. Her counsel actively represented her 
throughout the proceedings. counsel cross-ex- 
amined multiple witnesses, eliciting testimony 
that was beneficial to the mother’s case, and 
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was ultimately successful in obtaining denial of 
one statutory ground for termination. In re 
Da’Moni J., — S.W.3d —, 2022 Tenn. App. 
LEXIS 25 (Tenn. Ct. App. Jan. 25, 2022). 


32.5. Evidence. 

In terminating a mother’s parental rights, 
the trial court properly determined that clear 
and convincing evidence supported the statu- 
tory ground of abandonment by failure to pro- 
vide a suitable home. The evidence clearly and 
convincingly demonstrated that the mother 
was not able to establish a home to which the 
children could safely return due to her domestic 
violence and substance abuse issues, as well as 
her inability to acquire stable housing. In re 
Aayden C., — S.W.3d —, 2021 Tenn. App. 
LEXIS 230 (Tenn. Ct. App. June 14, 2021). 


36-1-117. Parties to proceedings — Termination of rights of putative 
father — Consent of parent or guardian — Service of 


process. 


NOTES TO DECISIONS 


4. Notice. 

Because the unknown father was not served 
under the Tennessee Rules of Civil Procedure 
or the statutes governing substituted service, 
the termination of his parental rights was va- 
cated; the record contained no evidence that 
prospective adoptive parents attempted to per- 


sonally serve anyone other than the mother, 
and the termination order made no mention of 
their efforts to ascertain the father’s identity or 
whereabouts and did not indicate that the un- 
known father was served by publication. In re 
A.W., — 8.W.3d —, 2021 Tenn. App. LEXIS 359 
(Tenn. Ct. App. Sept. 8, 2021). 


CHAPTER 2 
PARENTAGE 


Part 3 PARENTAGE AND LEGITIMATION 


36-2-301. Statement of purpose. 


NOTES TO DECISIONS 


1. Standing. 

When the purported father filed this lawsuit, 
he had not sought or obtained an order of 
parentage, he had not signed a voluntary ac- 
knowledgement of paternity, and he did not 
meet any of the definitions of a legal parent; 


thus, the trial court erred in entering its initial 
restraining orders awarding him immediate 
relief regarding the child. Brooks v. Andrews, — 
S.W.3d —, 2021 Tenn. App. LEXIS 500 (Tenn. 
Ct. App. Dec. 27, 2021). 


36-2-305 
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36-2-305. Agreement to establish parentage — Complaint to establish 
parentage — Parties — When action may be brought — 


Order of protection. 


NOTES TO DECISIONS 


3. Jurisdiction. 

When the purported father filed this lawsuit, 
he had not sought or obtained an order of 
parentage, he had not signed a voluntary ac- 
knowledgement of paternity, and he did not 
meet any of the definitions of a legal parent; 


thus, the trial court erred in entering its initial 
restraining orders awarding him immediate 
relief regarding the child. Brooks v. Andrews, — 
S.W.3d —, 2021 Tenn. App. LEXIS 500 (Tenn. 
Ct. App. Dec. 27, 2021). 


Part 4 PARENTAGE OF CHILDREN Born oF DoNATED EMBRYO TRANSFER 


36-2-402. Part definitions. 


NOTES TO DECISIONS 


1. Recipient Intended Parent. 

Because plaintiff and defendant contractu- 
ally agreed to accept full legal rights and re- 
sponsibilities for the embryos and any children 


that resulted, they were the recipient intended 
parents under the statute. Potts (Taylor) v. 
Potts, — S.W.3d —, 2021 Tenn. App. LEXIS 222 
(Tenn. Ct. App. June 2, 2021). 


36-2-403. Establishing embryo parentage — Relinquishment of rights 


and responsibilities. 


NOTES TO DECISIONS 


ANALYSIS 


os Illustrative Cases. 
4, Construction. 


3. Illustrative Cases. 

Plaintiffs status as the biological parent did 
not place her in a superior position to that of 
defendant; rather, because both parties con- 
tractually agreed to accept legal responsibility 
for the embryos and any children born as a 
result, they were on an equal footing as the 
parents of the children. Potts (Taylor) v. Potts, 
— §.W.3d —, 2021 Tenn. App. LEXIS 222 
(Tenn. Ct. App. June 2, 2021). 

Because defendant contractually agreed to 
accept full legal rights and responsibilities for 
the embryos and any children produced as a 
result, defendant was presumed to be the chil- 
dren’s parent under T.C.A. § 36-2-403(d); 
therefore, defendant had standing to seek cus- 
tody and visitation in the underlying divorce 
action of this same-sex couple, and the trial 
court had subject matter jurisdiction over the 


controversy. Potts (Taylor) v. Potts, — S.W.3d 
—, 2021 Tenn. App. LEXIS 222 (Tenn. Ct. App. 
June 2, 2021). 


4. Construction. 

Court finds nothing the statute that explic- 
itly requires that all of the gametes be donated 
in order for the statute to apply, nor is it even 
implied; rather, the court reads the statute as 
contemplating circumstances where either the 
sperm or the egg is donated, as well as situa- 
tions where both are donated. Thus, “donated 
embryo” refers to an embryo created from do- 
nated sperm, a donated egg, or both. Potts 
(Taylor) v. Potts, — S.W.3d —, 2021 Tenn. App. 
LEXIS 222 (Tenn. Ct. App. June 2, 2021). 

Statute provides the single means of estab- 
lishing the parentage of children born as a 
result of the in vitro fertilization procedure, 
and the court reads the statutes as addressing 
situations where only half of the gametes are 
donated, as well as situations where all of the 
gametes are donated. Potts (Taylor) v. Potts, — 
S.W.3d —, 2021 Tenn. App. LEXIS 222 (Tenn. 
Ct. App. June 2, 2021). 
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CHAPTER 3 
MARRIAGE 


Part 6 Domestic ABUSE 


36-3-617. Protection order — Filing costs and assistance. 


NOTES TO DECISIONS 


3. Construction. 

Mother was entitled to an award of reason- 
able costs and attorney’s fees incurred in de- 
fending the father’s appeal under this section 
because its legislative mandate that no domes- 
tic abuse victim shall be required to bear the 
costs associated with an order of protection 


extended to reasonable attorneys fees and 
costs incurred on appeal by such victims, even 
though the father’s challenge to the orders of 
protection was no longer justiciable. Tenney ex 
rel. Desirae B. v. Bullington, — S.W.3d —, 2021 
Tenn. App. LEXIS 470 (Tenn. Ct. App. Nov. 29, 
2021). 


CHAPTER 4 
DIVORCE AND ANNULMENT 


36-4-103. Irreconcilable differences — Procedure. 


NOTES TO DECISIONS 


ANALYSIS 


2. Affirmative Finding by Court. 
4. Formal Hearing Not Required. 
6 Compliance. 


2. Affirmative Finding by Court. 

Trial court had authority to grant the parties 
an irreconcilable differences divorce because, 
when the trial court entered the divorce decree, 
the husband’s only pleading contained nothing 
that could have led the court to have concluded 
that the husband had withdrawn the husband’s 
consent to the divorce or to believe that the 
marital dissolution agreement (MDA) was in- 
valid. Even if the husband’s desire to partici- 
pate in court-ordered counseling had been 
granted and resulted in reconciliation, it would 
not have an effect on the terms of the MDA. 
Polster v. Polster, — S.W.3d —, 2021 Tenn. App. 
LEXIS 367 (Tenn. Ct. App. Sept. 14, 2021). 


4. Formal Hearing Not Required. : 
No infringement of a husband’s right to due 
process was discerned in an uncontested di- 


vorce because the husband filed no pleading 
that requested a hearing of any sort or other- 
wise indicated a lack of consent to the matter 
being heard on the pleadings, and the husband 
did not comply with procedures for entering the 
courthouse during the COVID-19 pandemic. 
Furthermore, the notice of hearing for the hus- 
band’s motion to alter or amend and/or set 
aside stated that the hearing would be on the 
pleadings. Polster v. Polster, — S.W.3d —, 2021 
Tenn. App. LEXIS 367 (Tenn. Ct. App. Sept. 14, 
2021). 


6. Compliance. 

trial court properly granted a wife’s motion to 
alter or amend the parties’ marital dissolution 
agreement because the trial court acknowl- 
edged its lack of compliance with the subject 
statute, and, although there was no intent on 
the part of the husband or his counsel to 
mislead the wife regarding the her entitlement 
to military benefits—based on the length of the 
marriage and the husband’s military service— 
the wife was not represented by counsel. Shan- 
non v. Shannon, — 8.W.3d —, 2021 Tenn. App. 
LEXIS 169 (Tenn. Ct. App. Apr. 23, 2021). 


36-4-104 


36-4-104. Residence requirements. 
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NOTES TO DECISIONS 


1. Jurisdiction. 


Trial court properly exercised jurisdiction: 


over the parties’ divorce because the wife was a 
bona fide resident of Tennessee when the acts 
complained of in her divorce complaint, includ- 


ing the husband’s overly controlling behavior, 
occurred in Tennessee. Sykes v. Sykes, — 
S.W.3d —, 2021 Tenn. App. LEXIS 422 (Tenn. 
Ct. App. Oct. 25, 2021). 


36-4-106. Complaint for divorce or legal separation — Temporary 
injunctions. 
NOTES TO DECISIONS 


15. Contempt. 

Trial court erred in holding the husband in 
contempt for violating because the statutory 
provision relied upon by the trial court was not 
included in the form order attached to the 


complaint, it was not in effect as an order 
against the husband, and the husband could 
therefore not be held in contempt of it. Sykes v. 
Sykes, — S.W.3d —, 2021 Tenn. App. LEXIS 
422 (Tenn. Ct. App. Oct. 25, 2021). 


36-4-121. Distribution of marital property. 


NOTES TO DECISIONS 


ANALYSIS 


9. Factors for Consideration. 

13. Marital Property. 

14. —Findings. 

15. Dissipation of Marital Assets. 
19. Dissolution Agreements. 

22. Transmutation. 

29. Retirement Benefits. 

30. Equitable Interests. 

39. Modification of Award. 

44. Illustrative Cases. 


9. Factors for Consideration. 

Although the trial court’s distribution of 
marital property was not exactly mathemati- 
cally equal with a 51-49 ratio in the wife’s favor, 
it was equitable based on consideration of the 
factors in T.C.A. § 36-4-121(c), as the trial 
court did not overemphasize the wife’s separate 
assets. Long v. Long, — S.W.3d —, 2021 Tenn. 
App. LEXIS 381 (Tenn. Ct. App. Sept. 27, 2021). 

Evidence did not preponderate against the 
trial court’s findings on the relevant statutory 
factors and the award of thirty-seven percent of 
the husband’s military retirement to the wife 
was equitable under the circumstances. The 
hard work and sacrifices of each party, includ- 
ing individual overseas deployments, contrib- 
uted to their mutual success and to the acqui- 
sition of assets during the marriage. Grice v. 
Grice, — S.W.3d —, 2021 Tenn. App. LEXIS 418 
(Tenn. Ct. App. Oct. 20, 2021). 


13. Marital Property. 

Any property acquired by either spouse after 
the date of divorce would not be marital prop- 
erty and would not be subject to division by the 
trial court, and thus the trial court neither 
erred, nor abused its discretion in quashing 
husband’s subpoena for financial records that 
post-date the divorce. McCartney v. McCartney, 
— 8.W.3d —, 2021 Tenn. App. LEXIS 323 
(Tenn. Ct. App. Aug. 13, 2021). 

Trial court did not abuse its discretion by not 
classifying the parties’ assets as marital or 
separate before the final trial as the only issues 
remaining for final trial were the trial court’s 
characterization and division of the marital 
estate. McCartney v. McCartney, — S.W.3d —, 
2021 Tenn. App. LEXIS 323 (Tenn. Ct. App. 
Aug. 18, 2021). 

Trial court did not abuse its discretion in 
classifying a portion of husband’s disability 
benefit proceeds as marital property; although 
the parties were separated when husband ap- 
plied for and received disability payments, they 
were still married at that time, and because his 
disability payments replaced his lost wages 
during the marriage, they were considered 
marital property. McCartney v. McCartney, — 
S.W.3d —, 2021 Tenn. App. LEXIS 323 (Tenn. 
Ct. App. Aug. 13, 2021). 

Trial court did not abuse its discretion in 
classifying a John Deere tractor as marital 
property, as the parties shared the cost of the 
tractor. McCartney v. McCartney, — S.W.3d —, 
2021 Tenn. App. LEXIS 323 (Tenn. Ct. App. 
Aug. 13, 2021). 
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Trial court did not err by finding that the 
wife’s partnership interest in a realty company 
was marital property because, although the 
wife’s testimony and that of her mother and 
brother indicated that the wife’s stepfather was 
the only one of the original six partners to 
contribute property to the partnership, the lan- 
guage of the partnership agreement explicitly 
stated otherwise and thus, the partnership 
agreement did not support a finding that the 
wife’s interest was a gift and her separate 
property. Long v. Long, — S.W.3d —, 2021 
Tenn. App. LEXIS 381 (Tenn. Ct. App. Sept. 27, 
2021). 

When a husband owned a vehicle before the 
marriage and restored the vehicle during the 
marriage, the division of the amount of the 
increased value of the vehicle resulting from 
restoration during the marriage was appropri- 
ate. Davis v. Davis, — S.W.3d —, 2021 Tenn. 
App. LEXIS 412 (Tenn. Ct. App. Oct. 13, 2021). 

Facts supported an award of half of the wife’s 
attorney’s fees and litigation expenses as ali- 
mony in solido because the wife lacked the 
funds to pay the fees, she was economically 
disadvantaged compared to the husband, who 
held a superior earning capacity and did not 
present credible evidence concerning his in- 
come. Carter v. Carter, — S.W.3d —, 2021 Tenn. 
App. LEXIS 485 (Tenn. Ct. App. Dec. 10, 2021). 

Court properly classified property as marital 
property because the parties improved the 
property by constructing a house, where they 
lived for three years during the marriage, and 
while the parties kept their finances separate, 
each contributed a portion to the household 
through their various streams of income, in- 
cluding the rental income from the property at 
issue. Carter v. Carter, —S.W.3d —, 2021 Tenn. 
App. LEXIS 485 (Tenn. Ct. App. Dec. 10, 2021). 


14. —Findings. 
Trial court properly amended the parties’ 
divorce decree as to the value of the marital 


residence, the division of the marital estate, 


and the award attorney’s fees to the wife be- 
cause the properties at issue were purchased 
and any improvements were made during the 
marriage with marital funds, the trial court 
amended its error in relying on the husband’s 
asset and liability statement as evidence of 
value in its initial decree with the the joint 
appraisal of the property, despite the increased 
fees that the husband caused the wife to incur, 
since he did not have an ability to pay alimony 
in solido and his appeal was not devoid of merit 
or taken solely for delay, the wife was not 
entitled to attorney’s fees. Smith v. Smith, — 
S.W.3d —, 2021 Tenn. App. LEXIS 356 (Tenn. 
Ct. App. Sept. 7, 2021). 

Wife did not have a much greater earning 
capacity than the husband because the trial 
court properly credited the husband’s neuro- 
psychological evaluation in making its findings, 
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and the evidence did not preponderate against 
the trial court’s findings on the parties’ voca- 
tional skills, employability, and earning capaci- 
ties. Grice v. Grice, — S.W.38d —, 2021 Tenn. 
App. LEXIS 418.(Tenn. Ct. App. Oct. 20, 2021). 


15. Dissipation of Marital Assets. 

Husband failed to meet his burden to show 
that wife’s drug addiction dissipated marital 
assets; husband provided no evidence concern- 
ing whether wife used marital funds to pur- 
chase drugs, plus her addiction began only a 
few years into the parties’ marriage, husband 
was aware of her addiction by 2008, and the 
parties did not separate until 2014. Accord- 
ingly, the marriage was not yet irretrievably 
broken when wife was in her addiction. Mc- 
Cartney v. McCartney, — S.W.3d —, 2021 Tenn. 
App. LEXIS 323 (Tenn. Ct. App. Aug. 13, 2021). 

After wife purchased a house from her sister, 
wife allowed her sister to continue to live in it 
rent-free; wife’s decision to forego rent from her 
sister did not negate the fact that she preserved 
the asset, as she continued to make mortgage 
payments during all relevant times. In continu- 
ing to build equity, wife clearly did not dissipate 
the asset. McCartney v. McCartney, — S.W.3d 
—, 2021 Tenn. App. LEXIS 323 (Tenn. Ct. App. 
Aug. 13, 2021). 

Wife’s use of her retirement funds to satisfy 
her living expenses did not equate to her inten- 
tional waste of marital assets; rather, given her 
limited employment opportunities, it was more 
likely that these funds provided her necessary 
support during the pendency of the divorce. 
McCartney v. McCartney, — S.W.3d —, 2021 
Tenn. App. LEXIS 323 (Tenn. Ct. App. Aug. 13, 
2021). 

Since wife’s arrest for theft of narcotics and 
her admitted drug abuse, she had been unable 
to find consistent employment as a pharmacist, 
and although she obtained employment after 
rehabilitation, the independent pharmacy that 
employed her filed for bankruptcy and had to 
terminate her; since then, she had been able to 
find employment only as a relief pharmacist. 
Her employment woes were not the result of 
her desire not to work or to work only intermit- 
tently and did not evince an intention, on her 
part, to dissipate the marital estate. McCart- 
ney v. McCartney, — S.W.3d —, 2021 Tenn. 
App. LEXIS 323 (Tenn. Ct. App. Aug. 13, 2021). 

Husband failed to offer any evidence, other 
than his own assertions, to contest wife’s testi- 
mony that the car accident, the decision regard- 
ing the car insurance lapse, and her failure to 
secure her doors, which led to a theft of jewelry, 
were anything other than ordinary mistakes 
brought to light in hindsight; there was no 
evidence that wife made any of these decisions 
for the purpose of depleting the marital estate. 
McCartney v. McCartney, — S.W.3d —, 2021 
Tenn. App. LEXIS 323 (Tenn. Ct. App. Aug. 13, 
2021). 
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Expenditure of legal fees incurred in pros- 
ecuting or defending a divorce action was not 
dissipation of marital assets. Davis v. Davis, — 
S.W.3d —, 2021 Tenn. App. LEXIS 412 (Tenn. 
Ct. App. Oct. 13, 2021). 


19. Dissolution Agreements. 

There was not an inequitable outcome in the 
division of marital property because the statute 
requiring the trial court to make an equitable 
division of marital property in the divorce ac- 
tion did not prevent the affirmation, ratifica- 
tion, and incorporation in the divorce decree of 
the marital dissolution agreement between the 
husband’s conservator and the wife regarding 
the division of property. In re Ress, — S.W.3d 
—, 2022 Tenn. App. LEXIS 4 (Tenn. Ct. App. 
Jan. 10, 2022). 


22. Transmutation. 

Husband failed to proffer sufficient evidence 
to support his argument that the parties in- 
tended the property each acquired during the 
marriage with marital funds to remain their 
respective separate property and the record 
clearly supported the trial court’s conclusion 
that the disputed assets were marital assets 
under the statutory definition of same or by 
virtue of transmutation or commingling. Mc- 
Cartney v. McCartney, — S.W.3d —, 2021 Tenn. 
App. LEXIS 323 (Tenn. Ct. App. Aug. 13, 2021). 

Because husband purchased the modular 
home before the parties married, it was ini- 
tially his separate property, but wife showed 
that it was transmuted into marital property as 
the parties used the modular home as their 
marital residence, the parties shared in main- 
taining and managing the property, and wife 
paid $52,000 in separate funds toward the 
property; although her name was not on the 
title, the parties treated the modular home as 
marital property. McCartney v. McCartney, — 
S.W.3d —, 2021 Tenn. App. LEXIS 323 (Tenn. 
Ct. App. Aug. 18, 2021). 


29. Retirement Benefits. 

Husband failed to meet his burden to show 
that retirement funds from three accounts ac- 
quired during the marriage, were his separate 
property; they were funded entirely with mari- 
tal income. McCartney v. McCartney, — S.W.3d 
—, 2021 Tenn. App. LEXIS 323 (Tenn. Ct. App. 
Aug. 13, 2021). 

Husband’s contribution of $187,861.70 into 
certain retirements accounts opened during the 
marriage could be traced to his separate prop- 
erty; thus, the trial court correctly awarded this 
amount to husband as his separate property 
and also correctly designated all appreciation 
in the Vanguard and Fidelity accounts as mari- 
tal property. McCartney v. McCartney, — 
S.W.3d —, 2021 Tenn. App. LEXIS 323 (Tenn. 
Ct. App. Aug. 18, 2021). 
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30. Equitable Interests. 

Trial court did not err by denying the wife’s 
motion to set aside the order dividing the wife’s 
retirement account, contending that the trial 
court applied a deferred distribution method 
that did not reflect the parties’ agreement, 
because the trial court properly applied the 
deferred distribution method with respect to 
the division of wife’s future monthly benefit and 
the parties’ agreement. The formula used by 
the trial court reflected the parties’ agreement 
and, at the final hearing, counsel for both 
parties agreed to use the deferred distribution 
method. Thompson v. Thompson, — S8.W.3d —, 
2022 Tenn. App. LEXIS 53 (Tenn. Ct. App. Feb. 
9, 2022). 


39. Modification of Award. 

Modification of division of marital property 
was appropriate because the parties were to 
receive fifty percent of the equity in the marital 
residence, without deducting the amount of the 
debt secured by an attorney’s lien for fees 
charged by the wife’s first attorney so that each 
party was responsible for his or her own divorce 
attorney’s fees, with the exception of the award 
to the wife of alimony in solido. Furthermore, 
the wife did not dissipate the marital assets by 
incurring attorney’s fees for the divorce action. 
Davis v. Davis, — S.W.3d —, 2021 Tenn. App. 
LEXIS 412 (Tenn. Ct. App. Oct. 13, 2021). 


44, Illustrative Cases. 

In light of the resulting monetary windfall to 
the wife from withholding mortgage payments 
and the wife’s sole responsibility for reducing 
the marital estate by dissipating a retirement 
account with no notice to the husband, the trial 
court’s division of the marital estate was not 
inconsistent with the statutory factors, did not 
lack evidentiary support, or was inequitable, 
even considering the trial court’s miscalcula- 
tion of the equity in the marital residence. Cela 
v. Cela, — S.W.3d —, 2021 Tenn. App. LEXIS 
304 (Tenn. Ct. App. July 30, 2021). 

Trial court applied the statutory factors and 
the division of the marital estate was equitable; 
the record supported the trial court’s finding 
that the parties acted as a team during the 
marriage with both parties benefitting from 
their joint efforts, and despite their individual 
health complications during the marriage, the 
parties were on almost equal footing at the time 
of divorce. McCartney v. McCartney, — S.W.3d 
—, 2021 Tenn. App. LEXIS 323 (Tenn. Ct. App. 
Aug. 13, 2021). 

In a divorce action, the trial court abused its 
discretion in awarding roughly 59% of the 
marital estate to the husband, who was 60 
years old, and 41% to the wife, who was 44 
years old, because the trial court’s finding was 
illogical in view of its findings regarding the 
parties’ vastly discrepant incomes, the husband 
earning $1.7 million per year and the wife 
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earning $153,00 per year. Although the wife 
had more years of earning remaining, her in- 
come would never approach that of the hus- 
band. Julie C. W. v. Frank Mitchell W., — 
S.W.3d —, 2021 Tenn. App. LEXIS 346 (Tenn. 
Ct. App. Aug. 30, 2021). 

No error was found in the trial court’s classi- 
fication and allocation of the marital debt be- 
cause, if the debts were reclassified as separate 
as the wife requested, nothing would have 
changed from a practical financial aspect, as 
the trial court assigned each party 100 percent 
of his or her respective debts for money bor- 
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rowed from relatives when the wife alleged that 
the money was borrowed to pay attorney’s fees. 
Davis v. Davis, — S.W.3d —, 2021 Tenn. App. 
LEXIS 412 (Tenn. Ct. App. Oct. 13, 2021). 

In this divorce action, There was no error in 
the trial court’s distribution of marital prop- 
erty, which resulted in an award of 50% of the 
marital estate to each party, underT.C.A. § 36- 
4-121, because the evidence did not preponder- 
ate against this determination. Owens v. Ow- 
ens, — S.W.3d —, 2021 Tenn. App. LEXIS 467 
(Tenn. Ct. App. Nov. 24, 2021). 


36-4-132. Appointment of guardian ad litem. 


NOTES TO DECISIONS 


1. In General. 

Trial court did not abuse the court’s discre- 
tion in the court’s award of guardian ad litem 
(GAL) fees because the litigation in the child 
custody matter was particularly contentious, 
the father had a greater capacity to pay fees 
than the mother, the hourly fee charged by the 


GAL was reasonable, a substantial portion of 
the time expended by the GAL was caused by 
the positions taken by the father, and the court 
subtracted time spent on procedural matters. 
Morgan v. Morgan, — S.W.3d —, 2021 Tenn. 
App. LEXIS 482 (Tenn. Ct. App. Dec. 7, 2021). 


CHAPTER 5 
ALIMONY AND CHILD SUPPORT 


Part 1 GENERAL PROVISIONS 


36-5-101. Child support order — Jurisdiction — Amount of support — 
Enforcement — Modification — Insurance — Scientific 


parentage tests. 


NOTES TO DECISIONS 


ANALYSIS 


5. Retroactivity. 

38. Proceedings for Support of Child. 
60. Private School Tuition. 

70. Power to Modify Decree. 


5. Retroactivity. 

Because the trial court did not abuse its 
discretion by declining to credit the mother 
with the premiums for the health insurance 
that the mother carried which covered the 
child, there was no dispute that a fifteen- 
percent variance existed to allow the trial court 
to modify child support. Therefore, the trial 
court correctly provided the father with credit 
for overpayments of child support made during 
the pendency of the action, due to the retroac- 
tive modification of child support to the date the 
petition to modify was filed. Abney v. Pace, — 
S.W.3d —, 2021 Tenn. App. LEXIS 350 (Tenn. 
Ct. App. Aug. 31, 2021). 


38. Proceedings for Support of Child. 

Because the trial court did not abuse its 
discretion by declining to credit the mother 
with the premiums for the health insurance 
that the mother carried which covered the 
child, there was no dispute that a fifteen- 
percent variance existed to allow the trial court 
to modify child support. Therefore, the trial 
court correctly provided the father with credit 
for overpayments of child support made during 
the pendency of the action, due to the retroac- 
tive modification of child support to the date the 
petition to modify was filed. Abney v. Pace, — 
S.W.3d —, 2021 Tenn. App. LEXIS 350 (Tenn. 
Ct. App. Aug. 31, 2021). 

Appellate court vacated a child support 
award in a post-divorce action and remanded 
the child support issue to the trial court for 
further proceedings because the trial court was 
to determine whether a modification of child 
support was warranted based on the father’s 
inheritance when the father used the majority 
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of the inherited funds to pay private school 
tuition for the parties’ children, and if so, the 
appropriate amount of child support to be 
awarded pursuant to the Tennessee Child Sup- 
port Guidelines. Hill v. Hill, — S.W.3d —, 2021 
Tenn. App. LEXIS 408 (Tenn. Ct. App. Oct. 12, 
2021). 

Trial court erred when it ordered child be- 
cause it did not have evidence before it from 
which it could make a ruling. There was no 
indication that there was an evidentiary hear- 
ing where the parties were permitted to put on 
proof subject to cross-examination regarding 
the setting of child support; rather, the trial 
court merely accepted the father’s proposed 
order and the attached exhibits as the “proof” 
upon which it relied. In re Jaxon C., — S.W.3d 
—, 2021 Tenn. App. LEXIS 435 (Tenn. Ct. App. 
Nov. 2, 2021). 


60. Private School Tuition. 
Court did not err by ordering an upward 
deviation in the father’s child support because 
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the father received thousands in tax refunds, 
and the court considered scholarships, grants, 
stipends, and other cost-reducing programs re- 
ceived by or on behalf of the child. Bastone v. 
Bastone, — S.W.3d —, 2021 Tenn. App. LEXIS 
178 (Tenn. Ct. App. Apr. 30, 2021). 


70. Power to Modify Decree. 

Trial court did not abuse its discretion in 
reinstating the upward deviation in the father’s 
child support obligation because when the up- 
ward deviation was removed from the calcula- 
tion, the evidence did not preponderate against 
the trial court’s finding that there was not a 
significant variance so as to warrant a change 
in the father’s support obligation. Tigart v. 
Tigart, — S.W.3d —, 2021 Tenn. App. LEXIS 
379 (Tenn. Ct. App. Sept. 24, 2021). 


36-5-103. Enforcement of decree for alimony and support. 


NOTES TO DECISIONS 


10. Attorney Fees. 

Trial court properly denied the mother’s re- 
quest for attorneys’ fees because she was not 
the “prevailing” or “successful” party; the trial 
court granted the father’s request for a tempo- 
rary restraint of the mother’s parenting time in 
January 2019, and thus, the father successfully 
altered the “legal relationship” between the 
parties. Hoppe v. Hoppe, — S.W.3d —, 2021 
Tenn. App. LEXIS 264 (Tenn. Ct. App. July 2, 
2021). 

Appellate court lacked authority to award a 
husband attorney’s fees on appeal inasmuch as 
the husband did not prevail in arguing before 
the appellate court that the trial court’s final 
order was to be modified with respect to the 
husband’s alimony in solido award or the wife’s 
income for child support purposes. Cela v. Cela, 
— §.W.3d —, 2021 Tenn. App. LEXIS 304 
(Tenn. Ct. App. July 30, 2021). 

Even assuming the statute allowed grand- 
parents to recover attorney fees, such an award 
is still within the sound discretion of the court; 
trial court might have erred when it declined to 
conduct a de novo review of the order denying 
father’s motion to set aside or vacate order. As 
court was unable to determine which party 
prevailed at this time, grandparents were not 
entitled to an award of attorney fees on appeal. 
In re Ryat M., — S.W.3d —, 2021 Tenn. App. 
LEXIS 382 (Tenn. Ct. App. Sept. 27, 2021). 

Because the trial court’s determination con- 
cerning child support was vacated and re- 
manded, remand of the issue of attorney’s fees 
concerning child support enforcement to the 


trial court was appropriate as well. Hill v. Hill, 
— §.W.3d —, 2021 Tenn. App. LEXIS 408 
(Tenn. Ct. App. Oct. 12, 2021). 

Because the trial court’s determination con- 
cerning child support was vacated, the appel- 
late court then had no basis upon which to 
conclude that the mother was entitled to an 
award of attorney’s fees for enforcing the fa- 
ther’s child support obligation. Accordingly, the 
appellate court decline to award attorney’s fees 
to the mother on appeal. Hill v. Hill, — S.W.3d 
—, 2021 Tenn. App. LEXIS 408 (Tenn. Ct. App. 
Oct. 12, 2021). 

In this post-divorce case, the wife was not 
entitled to recover her attorney’s fees because 
the wife was not the “prevailing party” where 
the instant court reversed the trial court’s ref- 
ormation of paragraph 4(A)(d) of the Marital 
Dissolution Agreement, which was a ruling in 
favor of the husband. Lawrence v. Lawrence, — 
S.W.3d —, 2021 Tenn. App. LEXIS 450 (Tenn. 
Ct. App. Nov. 12, 2021). 

No abuse of discretion was found in a trial 
court’s award of attorney’s fees and costs to the 
mother in a child custody matter because the 
mother was the prevailing party. Furthermore, 
the trial court reduced the amount of the fees as 
the time spent on the case by lawyers for both 
sides was not reasonable, trial preparation was 
excessive, there were few new issues presented 
during the trial, and the court had to rule on 
the father’s dependency and neglect petition. 
Morgan v. Morgan, — S.W.3d —, 2021 Tenn. 
App. LEXIS 482 (Tenn. Ct. App. Dec. 7, 2021). 

Court declined to award the husband his 
attorney’s fees on appeal after examining his 
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ability to pay the accrued fees, his success on 
appeal, and other equitable factors. George v. 
Smith-george, — S.W.3d —, 2022 Tenn. App. 
LEXIS 18 (Tenn. Ct. App. Jan. 19, 2022). 
Juvenile court’s award of attorney’s fees in- 
curred on appeal, as modified by appellate 
court, was reasonable because counsel was pre- 
cluded from taking other clients, the hourly fee 
charged was reasonable, the appeal involved 
extraordinary circumstances, counsel obtained 
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favorable results, and counsel was a reputable 
lawyer within the field of family law who per- 
formed the work with integrity and honesty. 
The award was reduced as to expenses, because 
the appellate opinion did not provide for ex- 
penses, and as to work counsel performed post- 
appeal. Nelson v. Justice, — S.W.3d —, 2022 
Tenn. App. LEXIS 22 (Tenn. Ct. App. Jan. 24, 
2022). 


36-5-121. Decree for support of spouse. 


NOTES TO DECISIONS 


ANALYSIS 


Alimony In Futuro. 

Alimony In Solido. 

Attorney Fees. 

Denial of Award Proper. 

Award of Spousal Support Upheld. 
Change in Circumstances. 


SI eh gel 


_ 
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Alimony In Futuro. 

Trial court erred in denying a husband’s 
modification petition as to a 120-month obliga- 
tion on the basis that it was nonmodifiable 
alimony in solido because there was a single 
award of alimony in futuro under T.C.A. § 36- 
5-121(f)(1), the amount of which was to de- 
crease over time. Linn v. Linn, — S.W.3d —, 
2021 Tenn. App. LEXIS 473 (Tenn. Ct. App. 
Nov. 29, 2021). 


2. Alimony In Solido. 

Trial court properly amended the parties’ 
divorce decree as to the value of the marital 
residence, the division of the marital estate, 
and the award attorney’s fees to the wife be- 
cause the properties at issue were purchased 
and any improvements were made during the 
marriage with marital funds, the trial court 
amended its error in relying on the husband’s 
asset and liability statement as evidence of 
value in its initial decree with the the joint 
appraisal of the property, despite the increased 
fees that the husband caused the wife to incur, 
since he did not have an ability to pay alimony 
in solido and his appeal was not devoid of merit 
or taken solely for delay, the wife was not 
entitled to attorney’s fees. Smith v. Smith, — 
S.W.3d —, 2021 Tenn. App. LEXIS 356 (Tenn. 
Ct. App. Sept. 7, 2021). 


4, Attorney Fees. 

Because the trial court failed to make any 
findings as the husband’s ability to pay or the 
wife’s need, the court vacated its award of 
attorney’s fees to the wife and remanded the 


matter. Alzamzami v. Al-Sulaihi, — S.W.3d —, 
2022 Tenn. App. LEXIS 49 (Tenn. Ct. App. Feb. 
7, 2022). 


5. Denial of Award Proper. 

Given the extensive litigation caused by both 
sides and in the absence of circumstances war- 
ranting an exception to the application of the 
American Rule, each of the parties was found to 
be responsible for the party’s own attorney’s 
fees, with the exception of the award to the wife 
of alimony in solido for a portion of the attor- 
ney’s fees incurred by the wife. Davis v. Davis, 
— S$.W.3d —, 2021 Tenn. App. LEXIS 412 
(Tenn. Ct. App. Oct. 13, 2021). 


8. Award of Spousal Support Upheld. 

Trial court did not abuse its discretion in its 
spousal support decisions because the trial 
court determined that the wife had the need for, 
and the husband the ability to pay, transitional 
alimony for a period of years, given the dispari- 
ties in the parties’ respective incomes. Further- 
more, the trial court properly considered and 
applied the statutory factors in awarding the 
wife a portion of the wife’s attorney’s fees as 
alimony in solido. Davis v. Davis, — S.W.3d —, 
2021 Tenn. App. LEXIS 412 (Tenn. Ct. App. Oct. 
13, 2021). 


9. Change in Circumstances. 

Trial court properly declined to reduce or 
terminate a wife’s alimony award because the 
husband was unable to prove that the wife’s 
future employment was not contemplated at 
the time of the divorce, and, while the record 
did not reveal how long the wife’s 29-year-old 
son had been living with her or whether he 
would continue to live with her in the future, 
the husband introduced no evidence regarding 
his ability to pay the alimony ordered or that 
the wife’s need for the spousal support was less 
than it was when the alimony was awarded. 
Crouch v. Crouch, — S.W.3d —, 2021 Tenn. 
App. LEXIS 170 (Tenn. Ct. App. Apr. 23, 2021). 
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CHAPTER 6 
CHILD CUSTODY AND VISITATION 


Part 1 GENERAL Custopy PROVISIONS 


36-6-101. Decree for custody and support of child — Enforcement — 
Juvenile court jurisdiction — Presumption of parental 
fitness — Educational seminars. 


NOTES TO DECISIONS 


ANALYSIS 


23. Modification. 

38. Contempt. 

39. Best Interests. 

41. Material Change of Circumstances. 
42. Burden of Proof. 


23. Modification. 

Court properly found a change in circum- 
stances warranting custody modification be- 
cause the mother made a unilateral decision to 
enroll the child at a private school; the unilat- 
eral decision to enroll the child was made 
without the father’s commitment to defray any 
of the costs and with knowledge that the father 
objected to paying for the tuition. Bastone v. 
Bastone, — S.W.3d —, 2021 Tenn. App. LEXIS 
178 (Tenn. Ct. App. Apr. 30, 2021). 

Court properly found that the evidence failed 
to meet the material change in circumstance 
standard because, although a material change 
in circumstance existed in November of 2018 
and remained for a period of time, the trial 
court found the evidence no longer showed a 
reasonable need for the mother to have super- 
vision as of January 2020. Hoppe v. Hoppe, — 
S.W.3d —, 2021 Tenn. App. LEXIS 264 (Tenn. 
Ct. App. July 2, 2021). 

Chancery court properly dismissed a moth- 
er’s petition to modify the parties’ agreed par- 
enting plan because there was no material 
change in circumstances sufficient to warrant 
modification where the communication issues 
argued by the mother did not rise to the level 
where the children’s well-being was affected in 
a “meaningful way,” and her “recent move” to 
another city was insufficient to be a material 
change of circumstance warranting a modifica- 
tion since she had moved there before the 
parenting plan was executed by the parties and 
entered by the court. Payne v. Payne, — S8.W.3d 
—, 2021 Tenn. App. LEXIS 277 (Tenn. Ct. App. 
July 14, 2021). 


38. Contempt. 

Parenting plan in place at the time that 
mother made disparaging comments about fa- 
ther in the children’s presence provided that 


each parent had the right to be free of unwar- 
ranted derogatory remarks made by the other 
parent to or in the presence of the child, which 
language was consistent with rights of parents 
outlined in the statute; proof that mother will- 
fully violated this provision was overwhelming 
and the trial court’s finding of contempt and 
sentence of two days in jail were affirmed. 
Richardson v. Richardson, — S.W.3d —, 2021 
Tenn. App. LEXIS 371 (Tenn. Ct. App. Sept. 17, 
2021). 


39. Best Interests. 

In this divorce action, the judgment designat- 
ing the husband the primary residential parent 
and ordering an equal parenting arrangement 
was reversed because the findings of the trial 
court on this issue completely disregard the 
testimony of the child, as well as other wit- 
nesses, and did not address any of the negative 
aspects of the husband’s parenting. Owens v. 
Owens, — S.W.3d —, 2021 Tenn. App. LEXIS 
467 (Tenn. Ct. App. Nov. 24, 2021). 


41. Material Change of Circumstances. 

Father established that a material change of 
circumstances had occurred since the entry of 
the most recent parenting plan due to the 
mother’s significant escalation of the parental 
alienation. Honea v. Honea, — S.W.3d —, 2021 
Tenn. App. LEXIS 168 (Tenn. Ct. App. Apr. 22, 
2021). 

Modification of a parenting plan was appro- 
priate because there was a material change of 
circumstances sufficient to modify the primary 
residential parent from the father to the 
mother due to the father’s failures to adhere to 
the parenting plan’s instructions about trans- 
portation arrangements and costs related to 
the exchange of the parties’ child. Gravatt v. 
Barczykowski, — S.W.3d —, 2021 Tenn. App. 
LEXIS 203 (Tenn. Ct. App. May 25, 2021). 

Trial court erred by modifying the permanent 
parenting plan after correctly finding that 
there had not been a material change in cir- 
cumstances, as there was no evidence to indi- 
cate that the domestic incident involving the 
stepfather affected the well-being of the chil- 
dren, and therefore its decision to modify the 
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decision-making provisions of the permanent 
parenting plan and to require biweekly phone 
calls with the children were reversed. Canzo- 
neri v. Burns, — S.W.3d —, 2021 Tenn. App. 
LEXIS 307 (Tenn. Ct. App. Aug. 4, 2021). 
Father provided the Child with a stable home 
environment, and, as a result, the Child was 
well-developed, succeeding academically, and 
happy in Father’s home whereas, conversely, 
the record showed that Mother remained incon- 
sistent in exercising her parenting time with 
the Child and in attending the Child’s extracur- 
ricular activities. The trial court correctly held 
that Mother failed to show a material change in 
circumstances to warrant altering the primary 
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residential parent designation. Rosebrough v. 
Caldwell, — S.W.3d —, 2021 Tenn. App. LEXIS 
479 (Tenn. Ct. App. Dec. 6, 2021). 


42. Burden of Proof. 

After hearing all of the proof and considering 
the T.C.A. § 36-6-106 factors, the trial court 
properly determined that the revised plan was 
in the children’s best interest and the mother 
simply had not met her burden to show that the 
trial court abused its discretion in implement- 
ing the plan. Krulewicz v. Krulewicz, — S.W.3d 
—, 2022 Tenn. App. LEXIS 40 (Tenn. Ct. App. 
Feb. 1, 2022). 


NOTES TO DECISIONS 


ANALYSIS 


Basis for Determination of Custody. 
Best Interests Analysis. 

Material Change of Circumstances. 
Burden of Proof. 

Factors. 

Findings of Fact. 

1. Permanent Parenting Plan. 
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2. Basis for Determination of Custody. 

Trial court did not abuse the court’s discre- 
tion in adopting a permanent parenting plan 
that designated the mother as primary residen- 
tial parent of the parties’ child because the 
court found that the mother spent more time 
with the child as a stay at home mom and was 
involved in the child’s home schooling and that 
the mother was more willing to encourage and 
foster the child’s relationship with the non- 
custodial parent. Furthermore, the father’s 
multiple claims of abuse or neglect by the 
mother were found to be unfounded. Morgan v. 
Morgan, — S.W.3d —, 2021 Tenn. App. LEXIS 
482 (Tenn. Ct. App. Dec. 7, 2021). 


3. Best Interests Analysis. 

Change in child custody was in the children’s 
best interested where the mother had denied 
the father parenting time in willful violation of 
the court’s order and expended substantial ef- 
fort in attempting to alienate the children from 
the father, the father remained more stable in 
his residence, and none of the referrals for 
physical abuse of the children were substanti- 
ated. Honea v. Honea, — S.W.3d —, 2021 Tenn. 
App. LEXIS 168 (Tenn. Ct. App. Apr. 22, 2021). 

Modification of the residential parenting 
schedule and of the primary residential parent 
to designate the mother as the primary residen- 
tial parent was in the best interest of the child 
because the trial court found that the mother 
was more likely to support a positive relation- 


ship of the child with the other parent, the child 
was then in a Tennessee school, and the mother 
was off work when the child was not in school 
as the mother was a teacher. Gravatt v. 
Barczykowski, — S.W.3d —, 2021 Tenn. App. 
LEXIS 203 (Tenn. Ct. App. May 25, 2021). 
Mother failed to file a transcript or statement 
of the evidence and the trial court failed to 
make detailed factual findings in its written 
order, but in light of the court’s ability to review 
the audio recording of the trial proceedings, 
which neither party disputed, the court inde- 
pendently reviewed the record to determine 
whether the trial court properly found that the 
children’s best interests were served by naming 
father primary residential parent. Richardson 
v. Richardson, — S.W.3d —, 2021 Tenn. App. 
LEXIS 371 (Tenn. Ct. App. Sept. 17, 2021). 
Trial court did not err in deciding that it was 
in the children’s best interest for father to be 
named primary residential parent; mother 
sometimes denied father his scheduled visita- 
tion, she did not encourage the children to talk 
to him, and she made a profane and derogatory 
phone call while the children were present, all 
of which showed that she was unwilling to 
facilitate a close relationship between father 
and children. The trial court was correct to 
question mother’s emotional maturity. Richard- 
son v. Richardson, — S.W.3d —, 2021 Tenn. 
App. LEXIS 371 (Tenn. Ct. App. Sept. 17, 2021). 
In this divorce action, the judgment designat- 
ing the husband the primary residential parent 
and ordering an equal parenting arrangement 
was reversed because the findings of the trial 
court on this issue completely disregard the 
testimony of the child, as well as other wit- 
nesses, and did not address any of the negative 
aspects of the husband’s parenting. Owens v. 
Owens, — S.W.3d —, 2021 Tenn. App. LEXIS 
467 (Tenn. Ct. App. Nov. 24, 2021). 
Chancery court erred when it modified the 
parenting plan because, although there had 
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been a material change in circumstances, the 
trial court failed to conduct a best interest 
analysis. Its order did not demonstrate a con- 
sideration of the relevant factors and, instead, 
the findings supported consequences for the 
mother’s prior conduct, including that trans- 
portation costs were taxed to the mother, not 
based on a best interest determination, but 
because the mother was discussing the case 
and “bad-mouthing” the father with the chil- 
dren. Moore v. Moore, — S.W.3d —, 2022 Tenn. 
App. LEXIS 26 (Tenn. Ct. App. Jan. 24, 2022). 


5. Material Change of Circumstances. 

Court properly found a change in circum- 
stances warranting custody modification be- 
cause the mother made a unilateral decision to 
enroll the child at a private school; the unilat- 
eral decision to enroll the child was made 
without the father’s commitment to defray any 
of the costs and with knowledge that the father 
objected to paying for the tuition. Bastone v. 
Bastone, — S.W.3d —, 2021 Tenn. App. LEXIS 
178 (Tenn. Ct. App. Apr. 30, 2021). 


6. Burden of Proof. 

After hearing all of the proof and considering 
the T.C.A. § 36-6-106 factors, the trial court 
properly determined that the revised plan was 
in the children’s best interest and the mother 
simply had not met her burden to show that the 
trial court abused its discretion in implement- 
ing the plan. Krulewicz v. Krulewicz, — S.W.3d 
—, 2022 Tenn. App. LEXIS 40 (Tenn. Ct. App. 
Feb. 1, 2022). 


7. Factors. 

Trial court did not err under T.C.A. § 36-6- 
106(a) in reducing a child’s time with his 
mother because the child was in danger of the 
same alienation toward the father suffered by 
his sister at the hand of the mother; the child’s 
early signs of, and risk for, parental alienation 
sufficiently qualified as a material change of 
circumstance for purposes of the low threshold 
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applicable to modifications of a residential par- 
enting schedule. Choate v. Choate, — S.W.3d 
—, 2021 Tenn. App. LEXIS 420 (Tenn. Ct. App. 
Oct. 25, 2021). 


8. Findings of Fact. 

It was unclear from the record whether the 
trial court considered the child’s best interest 
and fashioned a custody arrangement that per- 
mitted both parents to enjoy the maximum 
participation possible in the child’s life, consis- 
tent with the statutory factors; therefore, the 
trial court’s order was vacated, and on remand, 
the trial court was to prepare sufficient findings 
of fact and conclusions of law. Beaty v. Beaty, — 
S.W.3d —, 2021 Tenn. App. LEXIS 271 (Tenn. 
Ct. App. July 8, 2021). 

Although an appellate court left undisturbed 
the portion of a trial court’s order modifying a 
parenting plan as to a material change of 
circumstance, the trial court’s failure to make 
best interest of the children findings precluded 
any meaningful appellate review of that mat- 
ter. Accordingly, the appellate court vacated the 
trial court’s order and remanded the case for 
entry of an order that included the required 
findings of fact and conclusions of law. Gaby v. 
Gaby, — S.W.3d —, 2021 Tenn. App. LEXIS 336 
(Tenn. Ct. App. Aug. 23, 2021). 


11. Permanent Parenting Plan. 

Trial court did not err in equally dividing 
parenting time between the parents by alter- 
nating the weekly custody of the children, and 
in naming the wife as the primary residential 
parent, because the court found that the wife 
had performed the majority of parenting re- 
sponsibilities and both parents had the ability 
to meet the emotional and developmental needs 
of the children. The parenting plan was in 
accordance with the recommendations of the 
children’s psychologist, the forensic psychologi- 
cal custodial evaluator, and the guardian ad 
litem. Davis v. Davis, — S.W.3d —, 2021 Tenn. 
App. LEXIS 412 (Tenn. Ct. App. Oct. 18, 2021). 


NOTES TO DECISIONS 


ANALYSIS 


Tt Best Interests. 
14. Illustrative Cases. 


7. Best Interests. 

Trial court properly allowed the mother to 
relocate pursuant because the child’s behavior 
was stabilizing, neither parent was happy with 
the child’s education, the child’s educational 
prospects in Memphis were limited, and he 
would be afforded better educational opportu- 
nities in Houston. Franklin v. Franklin, — 


S.W.3d —, 2021 Tenn. App. LEXIS 466 (Tenn. 
Ct. App. Nov. 24, 2021). 


14, Illustrative Cases. 

Court properly named the mother as primary 
residential parent because the grandmother 
testified that she and her husband would move 
to Houston to support the mother and child, the 
trial court did not substitute the child’s rela- 
tionship with the grandparents for the child’s 
relationship with the father, and the mother 
performed the majority of parenting responsi- 
bilities, and while the father was very involved 
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in the child’s life, he did not share the same 
loving relationship with his other children. 
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Franklin v. Franklin, — S.W.3d —, 2021 Tenn. 
App. LEXIS 466 (Tenn. Ct. App. Nov. 24, 2021). 


Part 2 UniroRM CHILD CUSTODY JURISDICTION AND ENFORCEMENT ACT 


36-6-216. Jurisdiction to make custody determination. 


NOTES TO DECISIONS 


' ANALYSIS 


1. Home State. 
3. Jurisdiction Properly Retained. 


1. Home State. 

Although Tennessee was not the children’s 
“home state,” the trial court properly exercised 
jurisdiction over the parties’ children for pur- 
poses of determining custody because there was 
substantial evidence from the wife’s employer, 
both sets of grandparents, teachers, and day- 
care workers concerning the care, protection, 
training, and personal relationships of the chil- 
dren in Tennessee. Sykes v. Sykes, — S.W.3d —, 
2021 Tenn. App. LEXIS 422 (Tenn. Ct. App. Oct. 
25, 2021). 


3. Jurisdiction Properly Retained. 

Trial court did not err by retaining jurisdic- 
tion under T.C.A. § 36-6-216(a)(2) because in 
their three months in Tennessee, the children 
lived in an apartment with the wife and were 
enrolled in school, the husband lived in Tennes- 
see until he moved to Delaware, neither the 
husband, the wife, or the children had lived in 
any other state for as long or longer than they 
had lived in Tennessee, and the wife alleged 
that the husband abused her and the children 
while they lived in Tennessee. Alzamzami v. 
Al-Sulaihi, — S.W.3d° —, 2022 Tenn. App. 
LEXIS 49 (Tenn. Ct. App. Feb. 7, 2022). 


36-6-217. Continuing jurisdiction of state courts — Jurisdiction to 


modify own decrees. 


NOTES TO DECISIONS 


1. Loss of Continuing Jurisdiction. 
Because the trial court had jurisdiction to 
make an initial custody determination pursu- 
ant to T.C.A. § 36-6-216, it retained jurisdic- 
tion to modify its prior custody determination 


regardless of whether it had lost exclusive, 
continuing jurisdiction under this section. 
Alzamzami v. Al-Sulaihi, — S.W.3d —, 2022 
Tenn. App. LEXIS 49 (Tenn. Ct. App. Feb. 7, 
2022). 


36-6-219. Temporary emergency jurisdiction — Order enforcement — 
Communication with foreign courts. 


NOTES TO DECISIONS 


2. Jurisdiction. 

Because the child in this case was not shown 
to be present in Tennessee, the chancery court 
did not have the authority to invoke temporary 
emergency jurisdiction over her; court re- 


manded for the trial court to consider the 
remaining issues as they might relate to the 
purported father’s amended complaint. Brooks 
v. Andrews, — S.W.3d —, 2021 Tenn. App. 
LEXIS 500 (Tenn. Ct. App. Dec. 27, 2021). 


36-6-236. Award of prevailing party fees, costs and expenses. 


NOTES TO DECISIONS 


1. Not Awarded. 
Uniform Act provided for a mandatory award 


under two sections, the Tennessee version was 
patterned after the Uniform Act, and courts 


36-6-306 


construing the language used in the Uniform 
Act have held that the prevailing party statute 
was only meant to apply in the context of 
Article 3 enforcement-related proceedings; the 
court will similarly construe the Tennessee 
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statute in order to promote uniformity. Moth- 
er’s request for fees was denied. Brooks v. 
Andrews, — S.W.3d —, 2021 Tenn. App. LEXIS 
500 (Tenn. Ct. App. Dec. 27, 2021). 


Part 3 VISITATION 


36-6-306. Grandparents’ visitation rights. 


NOTES TO DECISIONS 


10. Visitation Not Opposed. 

Trial court erred in finding that a rebuttable 
presumption of irreparable harm existed under 
the Grandparent Visitation Statutes because 
the child lived with the grandparents for more 
than 12 months and visitation was in the 
child’s best interest, because the grandparents 


failed to establish that the mother opposed or 
severely reduced their visitation prior to filing 
the petition and thus, the Grandparent Visita- 
tion Statute was not implicated. In re Trinity P., 
— §.W.3d —, 2021 Tenn. App. LEXIS 480 
(Tenn. Ct. App. Dec. 8, 2021). 


Part 4 PARENTING PLANS 


36-6-404. Permanent parenting plan. 


NOTES TO DECISIONS 


ANALYSIS 


Modification. 
Best Interest of the Child. 
Findings. 


a oe 


2. Modification. 

Chancery court erred when it modified the 
parenting plan because, although there had 
been a material change in circumstances, the 
trial court failed to conduct a best interest 
analysis. Its order did not demonstrate a con- 
sideration of the relevant factors and, instead, 
the findings supported consequences for the 
mother’s prior conduct, including that trans- 


portation costs were taxed to the mother, not 


based on a best interest determination, but 
because the mother was discussing the case 
and “bad-mouthing” the father with the chil- 
dren. Moore v. Moore, — 8.W.3d —, 2022 Tenn. 
App. LEXIS 26 (Tenn. Ct. App. Jan. 24, 2022). 


5. Best Interest of the Child. 
In this divorce action, the judgment designat- 
ing the husband the primary residential parent 


and ordering an equal parenting arrangement 
was reversed because the findings of the trial 
court on this issue completely disregard the 
testimony of the child, as well as other wit- 
nesses, and did not address any of the negative 
aspects of the husband’s parenting. Owens v. 
Owens, — S.W.3d —, 2021 Tenn. App. LEXIS 
467 (Tenn. Ct. App. Nov. 24, 2021). 


7. Findings. 

Although an appellate court left undisturbed 
the portion of a trial court’s order modifying a 
parenting plan as to a material change of 
circumstance, the trial court’s failure to make 
best interest of the children findings precluded 
any meaningful appellate review of that mat- 
ter. Accordingly, the appellate court vacated the 
trial court’s order and remanded the case for 
entry of an order that included the required 
findings of fact and conclusions of law. Gaby v. 
Gaby, — S.W.3d —, 2021 Tenn. App. LEXIS 336 
(Tenn. Ct. App. Aug. 23, 2021). 
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37-1-102 


TITLE 37 
JUVENILES 


CHAPTER. 
1. JUVENILE Courts AND PROCEEDINGS. 


Part 1 General Provisions 


CHAPTER 1 
JUVENILE COURTS AND PROCEEDINGS 


Part 1 GENERAL PRovIsIONS 


SECTION. 
37-1-120. Contents of petition. 


Part 1 GENERAL PROVISIONS 


37-1-102. Chapter and part definitions. 


NOTES TO DECISIONS 


ANALYSIS 


Dependent and Neglected Child. 
Severe Child Abuse. 
Termination of Parental Rights. 


SUS 


2. Dependent and Neglected Child. 

State failed to prove that the child was de- 
pendent and neglected either as the result of 
severe abuse or educational neglect because the 
evidence did not show that the mother was 
following the same course concerning the 
child’s education as she had taken prior to the 
child’s removal; instead, the mother testified 
that should the child be returned to her care, 
she would enroll the child in the local public 
school, and no evidence was presented that that 
plan was inappropriate. In re Angelleigh R., — 
S.W.3d —, 2021 Tenn: App. LEXIS 194 (Tenn. 
Ct. App. May 19, 2021). 

Trial court’s finding that the child was a 
victim of severe abuse committed by the moth- 
er’s boyfriend was not supported by the evi- 
dence because the forensic interview demon- 
strated that the child made other outlandish 
and untrue allegations against the boyfriend, 
and the child’s disclosures made up the bulk of 
the dispositive evidence in the case. In re An- 
gelleigh R., — S.W3d —, 2021 Tenn. App. 
LEXIS 194 (Tenn. Ct. App. May 19, 2021). 


5. Severe Child Abuse. 

Termination of the mother’s rights was 
proper because she admitted that, after learn- 
ing she was pregnant, she used methamphet- 
amines, which constituted severe child abuse. 


In re Alleigh B., — S.W.3d —, 2021 Tenn. App. 
LEXIS 172 (Tenn. Ct. App. Apr. 27, 2021). 
Given the trial court’s finding that petition- 
ers did not abuse drugs, it was far more likely 
that mother, who was known to abuse drugs, 
was the person who exposed the child to drugs, 
and regardless of her arguments concerning 
her pre-natal drug use, she exposed the child to 
illegal drugs after her birth and there was clear 
and convincing proof that the child suffered 
from severe abuse, which supported termina- 
tion of the mother’s parental rights. In re 
Mynajah S., — S.W.3d —, 2021 Tenn. App. 
LEXIS 315 (Tenn. Ct. App. Aug. 11, 2021). 
Termination of a mother’s parental rights to 
the mothers’ child was appropriate because 
clear and convincing evidence supported the 
finding that the mother committed severe child 
abuse in that the child was suffering the con- 
sequences from the mother’s exposure of the 
child to methamphetamine—the child had ex- 
tremely sensitive hands and feet that delayed 
the child’s ability to crawl and caused the child 
to cry when anyone touched the child—and the 
child required both occupational and physical 
therapy after coming into foster care. In re 
Kaelyn R., — S.W.3d —, 2021 Tenn. App. 
LEXIS 351 (Tenn. Ct. App. Aug. 31, 2021). 
Clear and convincing evidence proved that 
statutory grounds for termination of the moth- 
er’s parental rights existed because the mother 
had been found guilty of severe child abuse and 
it was found that the agency proved the ground 
of abandonment by wanton disregard for the 
welfare of the children by failing to provide a 
suitable home. In re Charles B., — S.W.3d —, 


37-1-103 


2021 Tenn. App. LEXIS 452 (Tenn. Ct. App. 
Nov. 15, 2021). 

Trial court did not err when it found that the 
grandparents had proven by clear.and convinc- 
ing evidence that the grounds of abandonment 
by failure to support and severe child abuse 
existed for termination of the mother’s parental 
rights because, during trial, the mother admit- 
ted that, in 2004, her children were living in the 
home with her and her boyfriend and that the 
police found a meth lab in the home along with 
components for making methamphetamine and 
a chemical smell lingered. The burden was on 
the mother to prove that her failure to provide 
financial support for the Child was not willful. 
In re Daniel G., — S.W.3d —, 2021 Tenn. App. 
LEXIS 453 (Tenn. Ct. App. Nov. 15, 2021). 

Department met its burden on the termina- 
tion ground of severe child abuse; the juvenile 
court had previously entered an order finding 
that the children suffered from abuse and/or 
neglect and that three of them were victims of 
severe child abuse perpetrated by mother due 
to methamphetamine exposure. In re Octavia 
C., — S.W.3d —, 2022 Tenn. App. LEXIS 27 
(Tenn. Ct. App. Jan. 24, 2022). 

Although the Department of Children’s Ser- 
vices (DCS) did not present direct evidence to 
indicate that the father knowingly allowed the 
children to be exposed to drugs within the 
household, such as an admission from the fa- 


TENNESSEE CODE 


116 


ther, the circumstantial evidence presented by 
DCS demonstrated that the father had knowl- 
edge of relevant facts and circumstances indi- 
cating the children’s exposure to harmful 
drugs. In re Erin N., — S.W.3d —, 2022 Tenn. 
App. LEXIS 57 (Tenn. Ct. App. Feb. 14, 2022). 


7. Termination of Parental Rights. 

Termination of the mother’s rights for severe 
child abuse was reversed; trial court only gen- 
erally mentioned that father sexually abused 
the child and that mother failed to protect her, 
and it referenced only T.C.A. §§ 36-1-113(g)(4) 
and 37-1-102(b)(27), such that it was not clear 
from the order whether the trial court relied on 
one of the many offenses listed in the latter 
statute or some other definition. In re L.F., — 
S.W.3d —, 2021 Tenn. App. LEXIS 344 (Tenn. 
Ct. App. Aug. 26, 2021). 

Trial court did not err in concluding that 
termination of a father’s parental rights was 
appropriate on the ground of the father’s sen- 
tence of two years for severe abuse because the 
father pleaded guilty to, and was sentenced to 
two years in prison for, conduct amounting to 
severe child abuse against the child as the 
father acknowledged that the father had ex- 
posed the child to drugs while in the father’s 
custody. In re Allainah B., — S.W.3d —, 2021 
Tenn. App. LEXIS 390 (Tenn. Ct. App. Sept. 29, 
2021). 


37-1-103. Exclusive original jurisdiction. 


NOTES TO DECISIONS 


3. Jurisdiction of Juvenile Courts. 

Juvenile court acquired exclusive jurisdiction 
over this case on grandparents’ filing of depen- 
dency and neglect petition; because father 
failed to properly perfect an appeal of the 
juvenile court’s final order, the trial court never 
acquired subject matter jurisdiction to conduct 
a de novo hearing on the question of depen- 
dency and neglect, and it was plain error for the 
trial court to conduct the hearing and enter 
judgment. In re Ryat M., — S.W.3d —, 2021 
Tenn. App. LEXIS 382 (Tenn. Ct. App. Sept. 27, 
2021). 


37-1-120. Contents of petition. 


Father filed a motion seeking to set aside or | 
vacate several of the juvenile court’s orders 
from the dependency and neglect proceeding 
and thus it was clear that this motion and order 
arose from the initial dependency and neglect 
matter; the juvenile court’s entry of the order 
denying father’s motion to set aside or vacate 
order was proper under its continuing depen- 
dency and neglect jurisdiction. In re Ryat M., — 
S.W.3d —, 2021 Tenn. App. LEXIS 382 (Tenn. 
Ct. App. Sept. 27, 2021). 


(a) All petitions shall be verified and may be on information and belief. 

(b) Petitions that allege a delinquent or unruly offense; educational neglect 
when filed on behalf of a school; child abuse prosecutions, pursuant to 
8§ 37-1-412 and 39-15-401; nonsupport of children, pursuant to title 39, 
chapter 15, part 1; contributing to the delinquency or unruly behavior of a 

child, pursuant to § 37-1-156; contributing to the dependency and neglect of a 
child, pursuant to § 37-1-157; offenses involving adults arising under title 49, 
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chapter 6, part 30; criminal contempt, pursuant to § 29-9-102; and civil 
contempt, pursuant to §§ 29-9-104 and 29-9-105 shall set forth plainly and to 
the extent reasonably ascertainable: 

(1) The facts that bring the child or person within the jurisdiction of the 
court, including the approximate date, manner, and place of the acts alleged, 
with a statement that it is in the best interest of the child and the public that 
the proceeding be brought; 

(2) If the petition alleges delinquency or unruly conduct, the offense 
charged, the relevant statutes, and a statement that the child is in need of 
treatment or rehabilitation; 

(3) The name, age, and residence address, if any, of the child on whose 
behalf the petition is brought; 

(4) The names and residence addresses, if known to petitioner, of the legal 
parents, guardian, or custodian of the child; 

(5) The names and residence addresses, if known to the petitioner, of any 
person or persons, other than the legal father, alleged to be the biological 
father of the child whose parental rights have not been terminated; 

(6) If the child is in detention, the place of detention, and the time the 
child was taken into custody; and 

(7) If any other court has jurisdiction over the child and the name of the 
court, if known to the petitioner. 

(c) All other petitions shall set forth plainly and to the extent reasonably 
ascertainable: 

(1) The facts that bring the child within the jurisdiction of the court, 
including the approximate date, manner, and place of the acts alleged, with 
a statement that it is in the best interest of the child and the public that the 
proceeding be brought; 

(2) The name, age, and residence address, if any, of the child on whose 
behalf the petition is brought and the places where the child has lived for the 
last five (5) years, and the names and present addresses of the persons with 
whom the child has lived during that period; 

(3) The names and residence addresses, if known to petitioner, of the legal 
parents, guardian, or custodian of the child and of the child’s spouse, or of 
any person who has physical custody of the child or claims rights of legal or 
physical custody of, or visitation with the child; 

(4) The names and residence addresses, if known to the petitioner, of any 
person or persons, other than the legal father, alleged to be the biological 
father of the child whose parental rights have not been terminated; 

(5) The court, case number, and nature of any proceeding, if known to the 
petitioner, that could affect the current proceeding including proceedings for 
custody, visitation, enforcement, domestic violence, protective orders, termi- 
nation of parental rights, or adoption; 

(6) A statement whether the petitioner has participated as a party or 
witness or in any other capacity, in any other proceeding concerning the 
custody of or visitation with the child and, if so, a statement that identifies 
the court, the case number, and the date of the child custody determination, 
if any; 

(7) A statement whether or not the parents are currently serving in the 
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armed forces; and 
(8) Astatement whether the child or child’s parent is a member or eligible 
for membership in any recognized Indian tribe under the federal Indian 

Child Welfare Act (25 U.S.C. § 1901). 

(d) If the petitioner, counter-petitioner, or child is a victim of abuse or has 
been placed at risk. of abuse by any of the parties to the proceeding, the 
petitioner may exclude the address of the petitioner or the child from the 
petition and file that information with the clerk in a separate document, which 
the clerk shall place under seal. 

(e) School personnel may file a juvenile petition against a student receiving 
special education services only in accordance with the manifestation determi- 
nation requirements of § 49-10-1304(h)(2). — 

(f)(1) Absent serious threats to school safety or exceptional circumstances in 

the judgment of a law enforcement officer, when a delinquency or unruly 

petition is filed by school personnel based upon acts committed on school 
grounds or at a school-sponsored event, the school personnel shall include 
information in the petition that shows that: 
(A) School personnel have sought to resolve the problem through 
available educational approaches; and 
(B) Court intervention is needed in the judgment of the petitioner. 
(2) School personnel shall seek to engage parents, guardians, or legal 
custodians in resolving the child’s behavior before filing a petition where 
appropriate under the circumstances. 


History. 


. Compiler’s Notes. This section is set out in 
Acts 1970, ch. 600, § 20; T.C.A., § 37-220; 


the Advance Code Service to correct the section 


Acts 2012, ch. 1017, §§ 1, 2; 2016, ch. 598, § 4; heading. 
2017, ch. 263, § 2; 2018, ch. 1052, § 15; 2021, 
ch. 134, § 27. 
37-1-124. Conduct of hearing. 
NOTES TO DECISIONS 


4, Compliance. 

Jurisdiction was properly bestowed upon the 
trial court following defendant’s transfer hear- 
ing because, although extrajudicial statements 
by codefendants incriminated defendant, the 
juvenile court found probable cause existed 
regarding defendant’s participation in a rob- 
bery and murder based upon the testimony of 


37-1-127. Basic rights at hearing. 


an eyewitness. Defendant was not committable 
to an institution for the developmentally dis- 
abled or mentally ill, and the interests of the 
community required that defendant be put un- 
der legal restraint or discipline. State v. Terry, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 373 
(Tenn. Crim. App. Aug. 9, 2021). 


NOTES TO DECISIONS 


1. Application. 

Jurisdiction was properly bestowed upon the 
trial court following defendant’s transfer hear- 
ing because, although extrajudicial statements 
by codefendants incriminated defendant, the 
juvenile court found probable cause existed 


regarding defendant’s participation in a rob- 
bery and murder based upon the testimony of 
an eyewitness. Defendant was not committable 
to an institution for the developmentally dis- 
abled or mentally ill, and the interests of the 
community required that defendant be put un- 
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der legal restraint or discipline. State v. Terry, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 373 
(Tenn. Crim. App. Aug. 9, 2021). 
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37-1-403 


37-1-134. Transfer from juvenile court. 


NOTES TO DECISIONS 


10. Transfer Proceedings. 

Jurisdiction was properly bestowed upon the 
trial court following defendant’s transfer hear- 
ing because, although extrajudicial statements 
by codefendants incriminated defendant, the 
juvenile court found probable cause existed 
regarding defendant’s participation in a rob- 
bery and murder based upon the testimony of 


37-1-159. Appeals. 


an eyewitness. Defendant was not committable 
to an institution for the developmentally dis- 
abled or mentally ill, and the interests of the 
community required that defendant be put un- 
der legal restraint or discipline. State v. Terry, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 373 
(Tenn. Crim. App. Aug. 9, 2021). 


NOTES TO DECISIONS 


ANALYSIS 


4. Jurisdiction of Courts. 
15. Appeals. 


4, Jurisdiction of Courts. 

Juvenile court acquired exclusive jurisdiction 
over this case on grandparents’ filing of depen- 
dency and neglect petition; because father 
failed to properly perfect an appeal of the 
juvenile court’s final order, the trial court never 
acquired subject matter jurisdiction to conduct 
a de novo hearing on the question of depen- 
dency and neglect, and it was plain error for the 
trial court to conduct the hearing and enter 
judgment. In re Ryat M., — S.W.3d —, 2021 


Tenn. App. LEXIS 382 (Tenn. Ct. App. Sept. 27, 
2021). 


15. Appeals. 

Order denying father’s motion to set aside or 
vacate order was a final order that was appeal- 
able to the trial court but the father did not file 
an appeal after the order was entered, but 
instead the appeal was filed before; it was 
possible that the father timely perfected an 
appeal, and in this instance, the trial court 
erred in refusing to review it. Remand was 
required for consideration of whether the notice 
of appeal was sufficient. In re Ryat M., — 
S.W.3d —, 2021 Tenn. App. LEXIS 382 (Tenn. 
Ct. App. Sept. 27, 2021). 


Part 4 Manpatory CHILD ABUSE REPORTS 


37-1-403. Reporting of brutality, abuse, neglect or child sexual abuse 
— Notification to parents of abuse on school grounds or 
under school supervision — Confidentiality of records. 


NOTES TO DECISIONS 


3. Child Custody Disputes. 

Juvenile court erred by ordering the mother 
to release copies of her mental health records to 
the guardian ad litem (GAL), and therefore the 
trial court erred by not granting the mother 
relief under her petition for common law writ of 
certiorari, because the underlying juvenile 


court proceeding did not suffice as a depen- 
dency and neglect proceeding resulting from a 
report of harm, and therefore the GAL could 
not invoke T.C.A. § 37-1-411 to obtain the 
mother’s privileged mental health records. In 
re Lucas H., — S.W.3d —, 2021 Tenn. App. 
LEXIS 208 (Tenn. Ct. App. May 26, 2021). 


37-1-411 
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37-1-411. Evidentiary. privileges not applicable to child abuse cases. 


NOTES TO DECISIONS 


2. Mental Health Records. 

Juvenile court erred by ordering the mother 
to release copies of her mental health records to 
the guardian ad litem (GAL), and therefore the 
trial court erred by not granting the mother 
relief under her petition for common law writ of 
certiorari, because the underlying juvenile 


court proceeding did not suffice as a depen- 
dency and neglect proceeding resulting from a 
report of harm, and therefore the GAL could 
not invoke this section to obtain the mother’s 
privileged mental health records. In re Lucas 
H., — S.W.3d —, 2021 Tenn. App. LEXIS 208 
(Tenn. Ct. App. May 26, 2021). 


CHAPTER 2 
PLACEMENT OF JUVENILES 


Part 4 Foster CARE 


37-2-403. Contents of permanency plan — Statement of responsibili- 
ties — Collection of information on biological parents. 


NOTES TO DECISIONS 


ANALYSIS 


1. Noncompliance with Section. 

2.5. Plans Met Statutory Requirements. 

3. Termination of Parental Rights. 

4, Failure to Comply With Notice Provi- 
sions. 


1. Noncompliance with Section. 
Although the mother challenged the trial 
court’s factual finding that she failed to provide 
a mental health assessment, the evidence did 
not preponderate against the finding, and the 
failure to submit the mental health assessment 
constituted substantial noncompliance with the 
permanency plan; although the mother met the 


majority of the permanency plan requirements, : 


failure to meet one requirement could consti- 
tute substantial noncompliance, and the men- 
tal health assessment was essential to address- 
ing concerns over the mother’s ability to care 
for the child and to keep him safe. In re Markus 
E., — 8.W.3d —, 2021 Tenn. App. LEXIS 474 
(Tenn. Ct. App. Nov. 30, 2021). 


2.5. Plans Met Statutory Requirements. 
Given that environmental neglect and drug 
exposure were the conditions that necessitated 
foster care placement, requirements that 
mother submit to drug screens, obtain a stable 
home, obtain employment, complete various 


assessments and classes, and participate in 
supervised visitation with the children were 
reasonable and related to remedying those con- 
ditions. In re Octavia C., — S.W.3d —, 2022 
Tenn. App. LEXIS 27 (Tenn. Ct. App. Jan. 24, 
2022). 


3. Termination of Parental Rights. 

Because requirements of the permanency 
plan were reasonably related to the grounds for 
removal, but the mother failed to substantially 
comply with those requirements as she failed to 
address the most important aspects of her plan, 
namely her mental health and lack of parent- 
ing skills, termination of the mother’s parental 
rights was proper as there was clear and con- 
vincing evidence in the record to support the 
trial court’s determination that the mother was 
in substantial noncompliance with the perma- 
nency plan. In re Tyler A., — S.W.38d —, 2021 
Tenn. App. LEXIS 331 (Tenn. Ct. App. Aug. 18, 
2021). 


4, Failure to Comply With Notice Provi- 
sions. 

Mother waived her argument that she was 
not provided with proper notice of the parental 
rights termination because she did not make 
the argument at trial. In re Bailey J.. —S.W.3d 
—, 2021 Tenn. App. LEXIS 475 (Tenn. Ct. App. 
Nov. 30, 2021). 
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39-11-106 


TITLE 38 


PREVENTION AND DETECTION OF CRIME 
CHAPTER 9 
CIVIL EMERGENCIES 


38-9-104. Restrictive orders. 


Attorney General Opinions. The Tennes- 
see State Guard, like the Tennessee National 
Guard, is a militia under the Constitution of 
Tennessee. While T.C.A. § 58-1-301 provides 
that the governor may call the militia into 
service at any time that “public safety” requires 
it, that law does not appear to comport with the 
Tennessee Constitution. Tennessee’s Constitu- 
tion only permits the governor to call the 
State’s militia into service under very limited 
circumstances. In short, only circumstances 
amounting to a rebellion or invasion permit the 
governor to call out the militia, and even then, 
the legislature must declare, by law, that the 
public safety requires it. The Constitution of 
Tennessee prohibits a group of private citizens 
who are armed and trained for military service 


apart from the regular armed forces from orga- 
nizing into local or regional militias. Further- 
more, T.C.A. § 39-17-314 prohibits Tennessee 
residents from participating in paramilitary 
activities that are undertaken in furtherance of 
a “civil disorder.” Additionally, any number of 
provisions of Tennessee’s Criminal Code could 
apply depending on the circumstances in which 
paramilitary activities are undertaken. The 
Constitution of Tennessee prohibits private in- 
dividuals from organizing into local or regional 
militias; thus, a local government may not 
coordinate or partner with such a militia. More- 
over, local governments may not organize their 
own militias because they lack the authority to 
do so. OAG 21-05, 2021 Tenn. AG LEXIS 7 
(5/6/2021). 


TITLE 39 


CRIMINAL OFFENSES 
CHAPTER 11 
GENERAL PROVISIONS 


Part 1 CONSTRUCTION 


39-11-106. Title definitions. 


NOTES TO DECISIONS 


ANALYSIS 


19 Bodily Injury. 

4, Deadly Weapon. 

6. Effective Consent. 

10. Intentional and Knowing. 
12. Serious Bodily Injury. 

13. Value. 

14. Evidence. 

15. —Sufficient. 

16. —lInsufficient. 


1. Bodily Injury. 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated rape because it 
proved that he caused bodily injury to the 
victim, as during the examination the nurse 


observed lacerations to the victim’s fascia-vicu- 
laris and posterior fourchette, the victim testi- 
fied that it hurt when defendant penetrated 
her, and the nurse testified that the victim had 
five lacerations and that, when such injuries to 
the genitals can be observed, they usually 
stemmed from blunt force penetration. State v. 
McGlown, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 489 (Tenn. Crim. App. Oct. 14, 2021). 


4. Deadly Weapon. 

Sufficient evidence supported defendant’s 
conviction for aggravated assault with a deadly 
weapon, because defendant waved a pipe in the 
victim’s face and threatened to kill her; the 
victim feared that he was going to hit her head. 
A pipe used to hit a victim was a deadly 
weapon. State v. Conaser, — S.W.3d —, 2022 


39-11-106 


Tenn. Crim. App. LEXIS 16 (Tenn. Crim. App. 
Jan. 12, 2022). 


6. Effective Consent. 

Defendant committed burglary because de- 
fendant was sufficiently notified, by the form 
provided and from an oral warning from store 
employees, that he no longer had the effective 
consent to enter its property, yet he chose to 
enter the property and commit a theft therein. 
State v. Burnside, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 202 (Tenn. Crim. App. May 
7, 2021). 


10. Intentional and Knowing. 

Evidence supported defendant’s conviction 
for first degree premeditated murder because 
witnesses testified that defendant arrived at a 
home to deliver drugs and saw the victim 
asleep on a couch, defendant displayed a hand- 
gun and ordered the homeowner to buy some 
duct tape and to bind the victim’s hands with 
the duct tape while the victim slept, defendant 
pulled and led the victim outside, and defen- 
dant struggled with the victim before shooting 
and killing the victim. Cartridge casings found 
at the scene were fired from defendant’s hand- 
gun. State v. Allen, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 164 (Tenn. Crim. App. Apr. 
21, 2021). 


12. Serious Bodily Injury. 

For purposes of defendant’s aggravated rob- 
bery conviction, the evidence was sufficient to 
establish that the victim suffered serious bodily 
injury, where the victim was shot five times by 
defendant, lost the use of his legs for several 
months, lost the use of his right hand for over a 
year, and experienced a lot of pain. State v. 
Hurt, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 138 (Tenn. Crim. App. Apr. 9, 2021). 

Evidence was sufficient that the defendants 
were acting in concert while committing the 
aggravated assault of the victim because the 
victim testified that one defendant held the 
victim while the other two defendants hit and 
kicked the victim while defendant and the 
victim were inmates in a prison. The victim 
also testified as to the injury to the victim’s eye, 
the excruciating pain which the victim suffered, 
and the eventual loss of the victim’s eye, as well 
as to the victim’s having to walk with a cane 
due to knee, hip, and back injuries. State v. 
Bonds, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 391 (Tenn. Crim. App. Aug. 23, 2021). 


13. Value. 

It was the jury’s prerogative, based on the 
evidence, to determine the fair market value of 
the stolen items, and the jury obviously be- 
lieved the victims’ testimony that the items 
were missing from their home and found that 
the value of the items was $10,000 or more but 
less than $60,000. State v. White, — S.W.3d —, 
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2021 Tenn. Crim. App. LEXIS 536 (Tenn. Crim. 
App. Nov. 22, 2021). 

Where defendant was convicted of theft of 
cigarettes valued at $2,500 or more but less 
than $10,000, because there was nothing in 
T.C.A. § 39-11-106(a)(39)(A) limiting fair mar- 
ket value to a single transaction, a reasonable 
trier of fact could have found from the proof 
that the property was worth $2,500 or more. 
State v. Woodard, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 537 (Tenn. Crim. App. Nov. 
23, 2021). 


14. Evidence. 


15. —Sufficient. 

The evidence was legally sufficient to estab- 
lish that defendant acted with premeditation 
because the victim testified that defendant was 
the individual who followed the victim from a 
club, addressed, and then shot the victim fol- 
lowing a falling out between defendant and the 
victim. A rational jury could have concluded 
from defendant’s unprovoked use of a deadly 
weapon on the unarmed victim, the infliction of 
multiple gunshot wounds, and defendant’s fail- 
ure to render aid to the victim that defendant’s 
actions were premeditated. State v. Moore, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 203 
(Tenn. Crim. App. May 7, 2021). 

Evidence was sufficient to sustain defen- 
dant’s second degree murder conviction be- 
cause defendant returned to the car, but he did 
not leave; rather, he sat inside the car with the 
engine and headlights off and shot the victim 
twice from inside the car. State v. Foster, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 337 
(Tenn. Crim. App. July 22, 2021). 

There was sufficient evidence to convict de- 
fendants of aggravated burglary because one 
defendant entered the victim’s apartment with- 
out the effective consent of the victim with the 
intent to commit a theft therein. State v. Hart- 
shaw, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 562 (Tenn. Crim. App. Dec. 10, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction for criminally negligent homi- 
cide because a rational jury could conclude that 
defendant should have been aware of a sub- 
stantial and unjustifiable risk that his selling 
the Opana pills would result in a person’s death 
through drug abuse and that defendant’s fail- 
ure to perceive the danger of his conduct was a 
gross deviation from the standard of care that 
an ordinary person would exercise under all the 
circumstances as viewed from the defendant’s 
standpoint. State v. Reeves, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 592 (Tenn. Crim. App. 
Dec. 30, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction for attempted second-degree 
murder because the jury could reasonably con- 
clude that defendant knowingly swung the 
mattock at the victim believing that it could kill 


123 


her and the State was not required to prove 
that defendant had a motive to attempt to kill 
the victim. State v. Whitaker, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 53 (Tenn. Crim. 
App. Feb. 10, 2022). 


16. —Insufficient. 

Insufficient evidence supported defendant’s 
conviction for unlawful possession of a firearm 
because there was absolutely nothing beyond 
defendant’s physical proximity to the weapon to 
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establish any kind of nexus of possession. There 
was no attempt made to obtain fingerprints 
from the gun, the officer stated he did not 
establish the gun’s ownership, defendant was 
neither the owner nor the driver of the vehicle, 
the gun was not in plain view, and the officer 
acknowledged that defendant never made any 
movements indicative of reaching under the 
seat. State v. Kentrel Ne’Air Siner, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 32 (Tenn. 
Crim. App. Jan. 27, 2022). 


39-11-112. Repealed or amended laws — Application in prosecution for 


offense. 


NOTES TO DECISIONS 


ANALYSIS 


1 Applicability. 
2 Construction with Other Statutes. 
4 Proper Sentence. 


1. Applicability. 

When legislature removed the offense of driv- 
ing as a motor vehicle habitual offender 
(MVHO) and the penalty and replaced it with a 
mechanism for MVHOs to petition for rein- 
statement of their driver’s licenses, the legisla- 
ture enacted a lesser penalty; defendant, who 
was convicted of MVHO and received a six-year 
sentence, was entitled to benefit from the lesser 
penalty under the criminal savings statute. 
State v. Carter, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 275 (Tenn. Crim. App. June 22, 
2021). 

No penalty is a lesser penalty under the 
savings statute, and the Legislature’s act of 
reducing the penalty for a motor vehicle ha- 
bitual offender to nothing under 2019 Tenn. 
Pub. Acts, ch. 486, § 3 constitutes the imposi- 
tion of a lesser penalty under the savings stat- 
ute; as defendant’s conduct was no longer 
criminalized and triggered no penalty, he was 
entitled to the lesser penalty under the savings 
statute. State v. Person, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 280 (Tenn. Crim. App. 
June 23, 2021). 

Court previously determined that the statute 
provides a right of appeal to the State when the 
State sought to challenge the trial court’s ap- 
plication of the savings statute to the revised 
motor vehicle habitual offender offense; thus, 


the court had jurisdiction in this case. State v. 
Person, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 280 (Tenn. Crim. App. June 23, 2021). 


2. Construction with Other Statutes. 

Trial court erred in sentencing defendant to 
four years and six months and in fining him for 
driving as a motor vehicle habitual offender 
because, while defendant committed the of- 
fense prior to the 2019 amendment to the Motor 
Vehicle Habitual Offenders Act, he pled guilty 
and was sentenced after the amendment, 
should receive the benefit of the lesser penalty 
set forth by the Legislature in the amendment 
by operation of the criminal savings statute. 
State v. Austin, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 448 (Tenn. Crim. App. Sept. 24, 
2021). 


4 Proper Sentence. 

Trial court, after initially sentencing defen- 
dant to serve five years for being a motor 
vehicle habitual offender, properly modified de- 
fendant’s judgment to reflect that he was to be 
subjected to no penalty because the savings 
statute applied because the legislature’s act of 
removing punishment for the offense consti- 
tuted a lesser penalty. State v. Deberry, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 165 
(Tenn. Crim. App. Apr. 21, 2021). 

Saving statute applied to defendant’s sen- 
tence and defendant was entitled to the lesser 
punishment set out by the amendment to 
T.C.A. § 39-16-201, the statute defining his 
criminal offenses. State v. Adkins, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 230 (Tenn. Crim. 
App. May 25, 2021). 


39-11-201 
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Part 2 BuRDEN OF PROOF 


39-11-201. Burden of proof. 


NOTES TO DECISIONS 


1. Defenses. 

Defendant’s claim that the State failed to 
negate self-defense failed because there was 
evidence from which the jury could have in- 
ferred that the victim was not armed and was 
not the aggressor and that defendant did not 
reasonably fear imminent death or serious 


39-11-203. Defense. 


bodily injury, including that the victim was in 
his car preparing to leave and defendant had 
driven away from the bar when defendant 
returned and retrieved something from his 
trunk. State v. Woods, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 362 (Tenn. Crim. App. Aug. 
3, 2021). 


NOTES TO DECISIONS 


2. Duress or Necessity. 

Trial court did not err by declining to instruct 
the jury on necessity because it was not fairly 
raised by the proof. Defendant failed to show 
that the threat was imminent requiring imme- 


diate action on his part because when he was 
arrested no one was in the vicinity threatening 
him or anyone else. State v. Brown, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 168 (Tenn. 
Crim. App. Apr. 27, 2021). 


Part 3 CULPABILITY 


39-11-302. Definitions of culpable mental state. 


NOTES TO DECISIONS 


ANALYSIS 


1. Intentionally and Knowingly. 
6. Evidence Sufficient. 


1. Intentionally and Knowingly. 

Evidence supported defendant’s facilitation 
of especially aggravated robbery conviction be- 
cause evidence established that codefendant 
demanded the victim’s possessions and then 
shot and killed the victim while riding in the 
backseat of the victim’s car. The evidence also 
established that defendant knew codefendant 
was going to rob the victim and that defendant, 
who was riding in the passenger seat, assisted 
codefendant in the robbery by arranging for the 
meeting between defendant and co-defendant 
and by preventing the victim from getting a 
gun. State v. Robinson, — S.W3d —, 2021 
Tenn. Crim. App. LEXIS 213 (Tenn. Crim. App. 
May 11, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction for first degree premeditated 
murder because the evidence showed that de- 
fendant used a deadly weapon, a blade six and 
one-half inches long, and stabbed the victim 
numerous times in the face, head, neck, and 
chest, showing particular cruelty. Moreover, 
defendant acted sufficiently free from excite- 


ment and passion as the force with which 
defendant inflicted the deep and penetrating 
stab wounds that caused substantial harm to 
the victim showed intent and premeditation. 
State v. Murphy, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 248 (Tenn. Crim. App. June 1, 
2021). 

Evidence was sufficient that the three 
charged defendants were acting in concert 
while committing the aggravated assault of the 
victim because the victim testified that one 
defendant held the victim while the other two 
defendants hit and kicked the victim while 
defendant and the victim were inmates in a 
prison. The evidence was sufficient to establish 
that the defendants acted knowingly and with 
the intent to assist in the commission of an 
aggravated assault although the jury did not 
reach a unanimous verdict as to one defendant. 
State v. Bonds, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 391 (Tenn. Crim. App. Aug. 23, 
2021). 

Evidence established that defendant know- 
ingly killed the victim because the evidence 
showed that defendant retrieved a gun which 
defendant had removed from the glovebox of 
the parked car in which defendant was a pas- 
senger to a more convenient location and fired 
numerous times at the unarmed victim when 
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the victim approached the car to talk to defen- 
dant and said, “Guess who it is.” Defendant also 
left the scene without rendering aid to the 
victim and remained hidden for days before 
coming forward to the police. State v. King, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 46 
(Tenn. Crim. App. Feb. 8, 2022). 


6. Evidence Sufficient. 

Evidence was sufficient to sustain defen- 
dant’s first-degree murder conviction because 
defendant struck an employee in a parking lot 
as defendant was trying to dump furniture in 
the lot, defendant saw the victim waving at him 
to stop and, rather than stop his vehicle, defen- 
dant accelerated through the parking lot, strik- 
ing the victim; defendant then continued driv- 
ing through the parking lot with the victim on 
the hood of his vehicle until the victim was 
flung off the vehicle when defendant made a 
hard left turn out of the parking lot. State v. 
Alvey, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 218 (Tenn. Crim. App. May 14, 2021). 

Evidence was sufficient to sustain defen- 
dant’s second-degree murder conviction be- 
cause a witness testified that when the victim 
ran out of the store with a beer, defendant 
“looked like he was going to shoot from behind 
the counter,” the witness watched defendant 
run out of the store after the victim, and then 
she saw defendant fire the gun “five or six 
times” in the victim’s direction; surveillance 
footage from the store’s security cameras cor- 
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roborated the witness’s testimony, showing 
that defendant picked up a gun from behind the 
counter and pointed it at the victim. State v. 
Ghazali, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 220 (Tenn. Crim. App. May 17, 2021). 

Evidence was sufficient to sustain defen- 
dant’s second degree murder conviction be- 
cause defendant returned to the car, but he did 
not leave; rather, he sat inside the car with the 
engine and headlights off and shot the victim 
twice from inside the car. State v. Foster, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 337 
(Tenn. Crim. App. July 22, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction for first-degree premeditated 
murder because defendant admitted that he 
brutally beat the victim after the victim hit him 
with a milk crate or log, punching the victim 
and kicking him with steel-toed boots and de- 
fendant procured a cinder block and returned 
to the location where the now unarmed victim 
was lying on the ground. State v. Blankenbaker, 
— §.W.3d —, 2022 Tenn. Crim. App. LEXIS 18 
(Tenn. Crim. App. Jan. 14, 2022). 

Defendant’s convictions for first degree pre- 
meditated murder, felony murder, and espe- 
cially aggravated robbery were affirmed be- 
cause there was sufficient evidence for the jury 
to determine defendant was the shooter even 
after considering the victim’s dying declaration 
and the presence of gunshot residue on another 
individual. State v. Coyne, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 57 (Tenn. Crim. App. 
Feb. 11, 2022). 


Part 4 CRIMINAL RESPONSIBILITY 


39-11-401. Parties to offenses. 


NOTES TO DECISIONS 


3. Evidence Sufficient. 

Evidence supported defendant’s conviction 
for aggravated robbery because the evidence 
showed that defendant and co-defendant shot 
the victim multiple times after co-defendant 
took the victim’s gun during an argument. 
Although defendant did not take anything from 
the victim, the evidence clearly established 
that defendant was criminally responsible for 
the co-defendant’s taking the victim’s gun. 
State v. Adams, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 192 (Tenn. Crim. App. Apr. 30, 
2021). 

Evidence supported defendant’s attempted 
first degree murder convictions under a theory 
of criminal responsibility for the conduct of 
codefendant because the evidence supported a 
determination that defendant knowingly and 
voluntarily shared in the criminal intent of the 
crimes and promoted their commission as de- 
fendant with codefendant went to the victim’s 
apartment to rob the victim, codefendant en- 


tered the victim’s apartment and shot the vic- 
tims, and defendant helped the wounded code- 
fendant get to a hospital. State v. Williams, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 269 
(Tenn. Crim. App. June 16, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated robbery as ei- 
ther the principal offender or under a theory of 
criminal responsibility because it showed that 
one man pointed a gun at the victim and 
ordered her to exit her vehicle, defendant drove 
the vehicle to an abandoned house, and defen- 
dant held the victim at gunpoint while the 
other men removed the victim’s belongings. 
State v. Shannon, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 276 (Tenn. Crim. App. June 
22, 2021). 

Defendant’s convictions of second-degree 
murder, attempted especially aggravated rob- 
bery and attempted aggravated robbery were 
supported by sufficient evidence; defendant and 
co-defendant approached the victims, and when 
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they refused to stop walking, co-defendant shot 
and killed one of them. Fact that defendant was 
not the shooter was of no consequence; jury was 
instructed on criminal responsibility for an- 
other person’s conduct. State v. Santillan, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 369 
(Tenn. Crim. App. Aug. 5, 2021). 

State proved that defendant acted with the 
requisite intent to establish criminal responsi- 
bility because it showed that he was part of the 
group that returned to an accomplice’s house in 


TENNESSEE CODE 


126 


the victim’s vehicle with both victims blind- 
folded and restrained, defendant was present 
in the house when both victims were raped, he 
took one of the victims to the railroad tracks 
were he shot the victim and set his body on fire, 
he told three accomplices to wait at the house 
until they were finished, and he spent several 
hours in the house knowing that the other 
victim was being raped. State v. Boyd, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 546 
(Tenn. Crim. App. Dec. 1, 2021). 


39-11-402. Criminal responsibility for conduct of another. 


NOTES TO DECISIONS 


ANALYSIS 


6. Elements of Offense. 
“ —TIntent of Aider and Abettor. 


9. — —Possession of Drugs. 
14. Jury Instructions. 
16. Evidence. 


17. —Sufficient. 
6. Elements of Offense. 
7. —Intent of Aider and Abettor. 


9. ——Possession of Drugs. 

Evidence was sufficient to support defen- 
dant’s convictions for facilitation of possession 
of heroin with the intent to sell or distribute it 
because a bag of 14 heroin tablets, designed to 
look like oxycodone pills, were found on the 
backseat of the defendant’s vehicle and the jury 
was free to infer that defendant knew of the 
female passenger’s possession of the heroin and 
to conclude that he provided substantial assis- 
tance to her by driving her around. State v. 
Holmes, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 1 (Tenn. Crim. App. Jan. 4, 2022). 


14. Jury Instructions. 

Defendant’s conviction of tampering with the 
evidence was reversed because the record 
clearly established that the jury instructions 
charging criminal responsibility for tampering 
with evidence were erroneous, as the nature 
and probable consequences portion of the in- 
struction was omitted, and because it was not 
clear if the jury convicted defendant based on 
the erroneous charge, the State could not estab- 
lish harmlessness beyond a reasonable doubt. 
State v. Coplin, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 342 (Tenn. Crim. App. July 26, 
2021). 


a 


16. Evidence. 


17. —Sufficient. 

Defendant’s convictions of second-degree 
murder, attempted especially aggravated rob- 
bery and attempted aggravated robbery were 
supported by sufficient evidence; defendant and 
co-defendant approached the victims, and when 
they refused to stop walking, co-defendant shot 
and killed one of them. Fact that defendant was 
not the shooter was of no consequence; jury was 
instructed on criminal responsibility for an- 
other person’s conduct. State v. Santillan, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 369 
(Tenn. Crim. App. Aug. 5, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction of evading arrest in a motor 
vehicle with risk of death or injury as a party to 
the crime because after the car chase with 
police, the co-defendant exited the driver’s side 
of the vehicle first, defendant exited after him, 
and both attempted to elude the officers on foot. 
State v. Newman, — $.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 493 (Tenn. Crim. App. Oct. 
19, 2021). 

State proved that defendant acted with the 
requisite intent to establish criminal responsi- 
bility because it showed that he was part of the 
group that returned to an accomplice’s house in 
the victim’s vehicle with both victims blind- 


folded and restrained, defendant was present 


in the house when both victims were raped, he 
took one of the victims to the railroad tracks 
were he shot the victim and set his body on fire, 
he told three accomplices to wait at the house 
until they were finished, and he spent several 
hours in the house knowing that the other 
victim was being raped. State v. Boyd, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 546 
(Tenn. Crim. App. Dec. 1, 2021). 
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Evidence was sufficient to support defen- 
dant’s convictions for facilitation of possession 
of heroin with the intent to sell or distribute it 
because a bag of 14 heroin tablets, designed to 
look like oxycodone pills, were found on the 
backseat of the defendant’s vehicle and the jury 
was free to infer that defendant knew of the 
female passenger’s possession of the heroin and 
to conclude that he provided substantial assis- 
tance to her by driving her around. State v. 
Holmes, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 1 (Tenn. Crim. App. Jan. 4, 2022). 

There was sufficient evidence upon which a 
jury could find, beyond a reasonable doubt, that 
one of the defendants furnished substantial 
assistance in the commission of the murder of 
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the victim and the attempted murders of four 
other victims and by procuring a gun to accom- 
plish the shooting. State v. Williams, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 20 (Tenn. 
Crim. App. Jan. 18, 2022). 

Based upon the connection of one of the 
defendants with two of the guns involved in a 
shooting that killed a fifteen-year-old boy, a 
jury could reasonably infer this defendant par- 
ticipated in the shooting. Accordingly, there 
was sufficient evidence upon which a jury could 
conclude that this defendant furnished sub- 
stantial assistance in the shooting that killed 
the victim. State v. Williams, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 20 (Tenn. Crim. App. 
Jan. 18, 2022). 


39-11-403. Criminal responsibility for facilitation of felony. 


NOTES TO DECISIONS 


ANALYSIS 


8. Evidence. 
9. —Sufficient. 
10. —Insufficient. 


8. Evidence. 


9. —Sufficient. 

Evidence supported defendant’s facilitation 
of first degree felony murder conviction because 
evidence established that codefendant de- 
manded the victim’s possessions and then shot 
and killed the victim while riding in the back- 
seat of the victim’s car. The evidence also es- 
tablished that defendant knew codefendant 
was going to rob the victim and that defendant, 
who was riding in the passenger seat, assisted 
codefendant in the robbery by arranging for the 
meeting between defendant and co-defendant 
and. by preventing the victim from getting a 
gun. State v. Robinson, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 213 (Tenn. Crim. App. 
May 11, 2021). 

Evidence supported defendant’s facilitation 
of especially aggravated robbery conviction be- 
cause evidence established that codefendant 
demanded the victim’s possessions and then 
shot and killed the victim while riding in the 
backseat of the victim’s car. The evidence also 
established that defendant knew codefendant 


was going to rob the victim and that defendant, 
who was riding in the passenger seat, assisted 
codefendant in the robbery by arranging for the 
meeting between defendant and co-defendant 
and by preventing the victim from getting a 
gun. State v. Robinson, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 213 (Tenn. Crim. App. 
May 11, 2021). 

Given the evidence surrounding defendant’s 
possession of marijuana and hydrocodone, a 
jury could have found that defendant know- 
ingly furnished substantial assistance in the 
possession of these substances with the intent 
to deliver them. State v. Horton, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 274 (Tenn. Crim. 
App. June 22, 2021). 

Evidence was sufficient to support defen- 
dant’s convictions of facilitation of attempted 
second degree murder because by shooting his 
gun into the two residences and attempting 
knowing killings, defendant furnished more 
than substantial assistance to the co-defendant 
in the commission of attempted second degree 
murder. State v. Vaughn, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 401 (Tenn. Crim. App. 
Aug. 27, 2021). 

Sufficient evidence supported defendant’s 
conviction for facilitation of the sale of cocaine 
within 1,000 feet of a park, because the testi- 
mony showed that he substantially furnished 
assistance in the commission of the felony of 
the sale of cocaine. A witnesses testified that he 
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contacted defendant to purchase drugs for a 
third party, he coordinated a plan for the sale to 
occur, defendant was in the vehicle when the 
exchange of money for cocaine occurred, and 
the substance obtained from defendant’s ve- 
hicle tested positive as cocaine; the confidential 
informant tasked with buying the cocaine iden- 
tified defendant in the vehicle. State v. Howard, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 569 
(Tenn. Crim. App. Dec. 15, 2021). 


10. —lInsufficient. 
Other than defendant’s presence in the home 
where contraband was found, there was link 
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between defendant and contraband hidden in a 
heating unit, and while the amount of drugs 
and money found was sufficient to establish 
intent to sell or deliver, evidence of intent did 
not assist the trier of fact in determining 
whether defendant constructively possessed 
the contraband. His possession of methamphet- 
amine with intent to sell and possession of drug 
paraphernalia convictions, as well as facilita- 
tion, were vacated. State v. Horton, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 274 (Tenn. 
Crim. App. June 22, 2021). 


Part 6 JUSTIFICATION EXCLUDING CRIMINAL RESPONSIBILITY 


39-11-609. Necessity. 


NOTES TO DECISIONS 


2. Jury Instructions. 

Trial court did not err by declining to instruct 
the jury on necessity because it was not fairly 
raised by the proof. Defendant failed to show 
that the threat was imminent requiring imme- 


39-11-611. Self-defense. 


diate action on his part because when he was 
arrested no one was in the vicinity threatening 
him or anyone else. State v. Brown, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 168 (Tenn. 
Crim. App. Apr. 27, 2021). 


NOTES TO DECISIONS 


ANALYSIS 


Deadly Force. 
—Duty to Retreat. 
Instructions. 

3. No Self-defense. 


Fee ee 


1. Deadly Force. 


2. —Duty to Retreat. 

While the trial court erred in including the 
castle doctrine in the instruction on self-de- 
fense, the error was harmless since the trial 
court found defendant was engaged in unlawful 
activity—the purchase and sale and delivery of 
marijuana—at the time of the shooting, the 
evidence of defendant’s guilt was overwhelm- 
ing, and the inclusion of the castle doctrine 
provided defendant with the benefit of a second 
review of his claim of self-defense. State v. 
Cunningham, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 398 (Tenn. Crim. App. Aug. 27, 
2021). 


9. Instructions. 
Trial court did not err in denying defendant’s 
request for an instruction on self-defense prior 


to defendant providing additional evidence to 
warrant the instruction, as the evidence 
showed that defendant shot the victim four 
times in the back and there was no evidence 
that the victim threatened defendant or was 
holding a gun prior to the shooting. State v. 
Johnson, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 172 (Tenn. Crim. App. Apr. 27, 2021). 


13. No Self-defense. 

Evidence was sufficient to support defen- 
dant’s conviction for first degree premeditated 
murder because the evidence showed that de- 
fendant used a deadly weapon, a blade six and 
one-half inches long, and stabbed the victim 
numerous times in the face, head, neck, and 
chest, showing particular cruelty. Moreover, 
defendant acted sufficiently free from excite- 
ment and passion as the force with which 
defendant inflicted the deep and penetrating 
stab wounds that caused substantial harm to 
the victim showed intent and premeditation. 
State v. Murphy, — $.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 248 (Tenn. Crim. App. June 1, 
2021). 
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CHAPTER 12 
GENERAL OFFENSES 


Part 1 INCHOATE OFFENSES 


39-12-101. Criminal attempt. 


NOTES TO DECISIONS 


ANALYSIS 


Application. 
—Attempted Murder. 
—Attempted Robbery. 
5. Sufficiency of Evidence. 


Gt O10 


1. Application. 


3. —Attempted Murder. 

Evidence was sufficient to support defen- 
dant’s conviction of attempted second-degree 
murder and employing a firearm during his 
attempt to commit a dangerous felony; jury 
concluded the defendant’s gunshot in the sec- 
ond victim’s direction was a substantial step 
toward a knowing killing and that defendant 
knew his conduct was reasonably certain to 
cause the second victim’s death, having fatally 
wounded the first victim just seconds before. 
State v. Miller, — S.W.3d —, 2021 Tenn. LEXIS 
449 (Tenn. Dec. 7, 2021). 

Evidence supported defendant’s conviction 
for attempted second degree murder, as it 
showed that defendant demanded money from 
the victim and approached the victim with a 
switchblade knife; after the victim tripped and 
fell onto her back, defendant then stabbed the 
victim twice; and defendant left the victim to 
die in a pool of blood without rendering any aid 
to her. State v. McGee, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 136 (Tenn. Crim. App. Apr. 9, 
2021). 

Circuit court properly sentenced defendant to 
an effective sentence of 31 years after the jury 
convicted him of attempted first-degree murder 
resulting in serious bodily injury and employ- 
ing a firearm during the commission of a dan- 
gerous felony because, while the court’s jury 
instruction failed to define premeditation, the 
error was harmless since defendant used a 
deadly weapon, the victim was unarmed, defen- 
dant inflicted multiple gunshot wounds, re- 
turned to shoot at victim a second time, and 
failed to render aid to the victim. State v. 
McDonald, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 173 (Tenn. Crim. App. Apr. 28, 2021). 


The evidence was legally sufficient to find 
defendant guilty of attempted first degree mur- 
der because the victim testified that defendant 
was the individual who followed the victim 
from a club, addressed, and then shot the 
victim following a falling out between defen- 
dant and the victim. A rational jury could have 
concluded from defendant’s unprovoked use of 
a deadly weapon on the unarmed victim, the 
infliction of multiple gunshot wounds, and de- 
fendant’s failure to render aid to the victim that 
defendant’s actions were premeditated. State v. 
Moore, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 203 (Tenn. Crim. App. May 7, 2021). 

Evidence supported defendant’s attempted 
first degree murder convictions under a theory 
of criminal responsibility for the conduct of 
codefendant because the evidence supported a 
determination that defendant knowingly and 
voluntarily shared in the criminal intent of the 
crimes and promoted their commission as de- 
fendant with codefendant went to the victim’s 
apartment to rob the victim, codefendant en- 
tered the victim’s apartment and shot the vic- 
tims, and defendant helped the wounded code- 
fendant get to a hospital. State v. Williams, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 269 
(Tenn. Crim. App. June 16, 2021). 

Evidence that defendant opened the victim’s 
car door, threatened her while brandishing a 
gun, took her cell phone, and shot her once 
when she tried to escape and once when she 
attempted to retrieve her gun to defend herself 
was sufficient to support defendant’s conviction 
for attempted second degree murder. State v. 
Lee, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 397 (Tenn. Crim. App. Aug. 27, 2021). 

Evidence was sufficient to convict defendant 
of attempted first degree murder because after 
threats to the victim due to his rumored inten- 
tion to leave a gang, when the victim and 
defendant arrived at the victim’s home, defen- 
dant said “I got you now” and shot the victim 
multiple times. State v. Snipes, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 464 (Tenn. Crim. 
App. Oct. 4, 2021). 


39-12-107 


4, —Attempted Robbery. 

Evidence supported defendant’s conviction 
for attempted aggravated robbery because wit- 
nesses testified that defendant hit the victim on 
the head with defendant’s gun, said “run your 
pockets”—slang for emptying your pockets to 
do a robbery—during an incident while playing 
basketball at a community center, and began 
shooting the gun when the victim grabbed 
defendant’s arm. The evidence thus was suffi- 
cient that defendant attempted to rob the vic- 
tim and that the victim was killed during the 
attempt. State v. Givand, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 183 (Tenn. Crim. App. 
Apr. 28, 2021). 


15. Sufficiency of Evidence. 

Evidence was sufficient to support defen- 
dants’ conviction for premeditated first degree 
murder and attempted first degree murder, as 
defendants armed themselves with deadly 
weapons and did not hesitate before shooting at 
the victims, allowing a jury to infer they were 
prepared to shoot anyone who interfered with 
their criminal acts. State v. Rivas, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 170 (Tenn. Crim. 
App. Apr. 27, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction of attempted aggravated 
sexual battery because the victim testified that 
defendant gave her liquor and slid his hand 
down her back trying to touch her buttocks but 
that she left the room to prevent him from 
doing so. Another victim testified that he saw 
the victim sit on defendant’s lap and that 
defendant touched the victim on her buttocks. 
State v. Liddell, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 174 (Tenn. Crim. App. Apr. 28, 
2021). 

Evidence was sufficient to convict defendant 
of attempted aggravated sexual battery be- 
cause the child testified that defendant touched 
his penis; and the jury could infer that the 
touching was for the purpose of sexual arousal 
or gratification as an adult man had no reason 
to touch or squeeze, or attempt to touch or 
squeeze, the penis of a child in a movie theater 
bathroom. State v. Martinez, — S.W.3d —, 2021 
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Tenn. Crim. App. LEXIS 314 (Tenn. Crim. App. 
July 14, 2021). 

Evidence was sufficient to sustain defendants 
convictions for felony murder in the perpetra- 
tion of an attempted burglary because defen- 
dant’s accomplice entered the victim’s van after 
defendant shot the victim multiple times and 
took a white envelope, and although it ap- 
peared that defendant and his accomplice had 
consent to initially enter the victim’s van, a jury 
could infer that defendant’s accomplice did not 
have consent to reenter the victim’s van to take 
the envelope as the victim was dying after 
defendant shot him multiple times. State v. 
Hoskins, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 315 (Tenn. Crim. App. July 15, 2021). 

Evidence was sufficient to support defen- 
dant’s convictions of employing a firearm dur- 
ing the commission of a dangerous felony, 
namely criminal attempt second degree mur- 
der, because the evidence showed that he shot 
12 times into one residence and several more 
times into another, and officers defendant at 
the same location where they found the weapon 
used in the shootings. State v. Vaughn, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 401 
(Tenn. Crim. App. Aug. 27, 2021). 

Evidence was sufficient to sustain defen- 
dant’s attempted aggravated robbery and 
felony murder convictions because defendant’s 
left-handedness, height, the white-striped 
pants visible in the surveillance recordings, 
and his friendship with the co-defendants cir- 
cumstantially established that he was the 
taller robber who shot the victim. State v. 
Douglas, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 459 (Tenn. Crim. App. Sept. 30, 2021). 

Proof was sufficient to sustain defendant’s 
convictions of attempted voluntary manslaugh- 
ter because defendant turned toward the offi- 
cers, raised his arms, and pointed a large silver 
or chrome gun toward the officers. The officer, 
who feared for his life and his partner’s officer 
life, fired two shots at defendant and, after a 
chase continued, defendant and the officers 
exchanged gunfire. State v. Brown, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 533 (Tenn. 
Crim. App. Nov. 16, 2021). 


39-12-107. Grading attempt, solicitation and conspiracy. 


NOTES TO DECISIONS 


1. Application. 

Because the indicted, aggravated child en- 
dangerment counts were a Class A felony, at- 
tempted aggravated child endangerment was, 


therefore, a Class B felony. State v. Riley, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 240 
(Tenn. Crim. App. May 28, 2021). 
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Part 3 CRIMES OF FoRCE OR VIOLENCE 


39-12-302. Higher classification for crime of force or violence when 


acting in concert. 


NOTES TO DECISIONS 


1. Sufficiency of Evidence. 

Evidence was sufficient that the three 
charged defendants were acting in concert 
while committing the aggravated assault of the 
victim because the victim testified that one 
defendant held the victim while the other two 
defendants hit and kicked the victim while 
defendant and the victim were inmates in a 


prison. The evidence was sufficient to establish 
that the defendants acted with the intent to 
assist in the commission of an aggravated as- 
sault although the jury did not reach a unani- 
mous verdict as to one defendant. State v. 
Bonds, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 391 (Tenn. Crim. App. Aug. 23, 2021). 


CHAPTER 13 
OFFENSES AGAINST PERSON 


Part 1 ASSAULTIVE OFFENSES 


39-13-101. Assault. 


NOTES TO DECISIONS 


ANALYSIS 


1. Relationship with Other Laws. 
11. Sufficiency of Evidence. 


1. Relationship with Other Laws. 

To the extent that the jury relied upon a 
finding that defendant, the victim’s mother’s 
boyfriend, was in loco parentis to the victim, 
this section was not unconstitutional as applied 
to defendant; defendant was limited to reason- 
able corporal punishment in disciplining the 
victim, and photographs showed numerous 
dark bruises across the victim’s legs and but- 
tocks, with the bruising patterns supporting a 
conclusion that the number of blows exceeded 
three. State v. Cox, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 317 (Tenn. Crim. App. July 
15, 2021). 


11. Sufficiency of Evidence. 

Evidence was sufficient to support defen- 
dant’s convictions for reckless endangerment 
and aggravated assault. The evidence pre- 
sented, viewed in the light most favorable to 
the State, was that defendant attacked the 
victim in her home and that he choked and 
repeatedly punched her in the face while hold- 
ing a knife to her throat. State v. Purcell, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 217 
(Tenn. Crim. App. May 13, 2021). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated robbery and 


assault because the evidence showed that de- 
fendant, armed with a BB gun, entered the 
store and demanded money from the cash reg- 
ister, both eyewitnesses identified defendant as 
the perpetrator, and near were defendant was 
located officers found clothing matching the 
description given by the eyewitnesses, and the 
clothing contained defendant’s DNA. State v. 
Yates, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 297 (Tenn. Crim. App. July 7, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated assault because 
it showed that the victim passed defendant in 
his vehicle, defendant began to follow him, the 
victim testified that both defendant and the 
co-defendant fired shots at him, he exited his 
vehicle and returned fire, he fled on foot, and 
his car was riddled with bullet holes, which an 
officer testified could not have come from the 
victim’s own gunshots. State v. Coplin, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 342 
(Tenn. Crim. App. July 26, 2021). 

Evidence was sufficient that the three 
charged defendants were acting in concert 
while committing the aggravated assault of the 
victim because the victim testified that one 
defendant held the victim while the other two 
defendants hit and kicked the victim while 
defendant and the victim were inmates in a 
prison. The evidence was sufficient to establish 
that the defendants acted with the intent to 
assist in the commission of an aggravated as- 
sault although the jury did not reach a unani- 
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mous verdict as to one defendant. State v. 
Bonds, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 391 (Tenn. Crim. App. Aug. 23, 2021). 

Evidence supported defendant’s conviction 
for aggravated assault because the evidence 
showed that defendant intentionally or know- 
ingly caused the victim, a passenger in a ve- 
hicle, to reasonably fear imminent bodily injury 
as the victim testified to being scared when 
defendant pulled a gun on the driver of the 
vehicle in a robbery and to being shaken up by 
the incident, particularly when defendant fired 
defendant’s weapon into the air. State v. White, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 477 
(Tenn. Crim. App. Oct. 12, 2021). 


39-13-102. Aggravated assault. 
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Evidence was sufficient to support defen- 
dant’s conviction of aggravated assault; proof 
clearly established that defendant caused the 
victim to reasonably fear imminent bodily in- 
jury by firing the shot in his direction. State v. 
Miller, — S.W.3d —, 2021 Tenn. LEXIS 449 
(Tenn. Dec. 7, 2021). 

Sufficient evidence supported defendant’s 
conviction for aggravated assault with a deadly 
weapon, because defendant waved a pipe in the 
victim’s face and threatened to kill her; the 
victim feared that he was going to hit her head. 
A pipe used to hit a victim was a deadly 
weapon. State v. Conaser, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 16 (Tenn. Crim. App. 
Jan. 12, 2022). 


NOTES TO DECISIONS 


ANALYSIS 


a Relation to Federal Law. 
14. Evidence. 

15. —Sufficient. 

16. —lInsufficient. 

18. Sentencing. 

23. Pretrial Diversion. 


2. Relation to Federal Law. 

Voluntary dismissal of government’s appeal 
from district court’s determination that Ten- 
nessee reckless aggravated assault could not be 
“violent felony” for Armed Career Criminal 
Act’s (ACCA) purposes was appropriate be- 
cause United States Supreme Court’s interven- 
ing decision in Borden governed case and pro- 
hibited use of convictions for offenses 
criminalizing reckless conduct, including 
Brenner’s conviction of Tennessee reckless ag- 
gravated assault, to satisfy ACCA’s elements 
clause. United States v. Brenner, 3 F.4th 305, 
2021 FED App. 0149P (6th Cir.), 2021 U.S. App. 
LEXIS 19657 (6th Cir. July 1, 2021). 


14. Evidence. 


15. —Sufficient. 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated assault, at- 
tempted strangulation, and domestic assault 
because it showed that defendant grabbed the 
victim, her mother, by the throat and pinned 
her against the wall during an argument, the 
victim said that she could not breathe, and a 
deputy observed a laceration on the side of the 
victim’s neck. State v. Rickman, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 253 (Tenn. Crim. 
App. June 3, 2021). 

Evidence was sufficient to convict defendant 
of reckless homicide, vehicular homicide, and 
reckless aggravated assault as defendant was 


speeding, almost hit an officer’s car head on, 
and ran several red lights before hitting a truck 
killing the driver and one passenger, with an- 
other passenger suffering a broken tooth and 
scratches. State v. Coffey, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 301 (Tenn. Crim. App. 
July 8, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated assault because 
it showed that the victim passed defendant in 
his vehicle, defendant began to follow him, the 
victim testified that both defendant and the 
co-defendant fired shots at him, he exited his 
vehicle and returned fire, he fled on foot, and 
his car was riddled with bullet holes, which an 
officer testified could not have come from the 
victim’s own gunshots. State v. Coplin, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 342 
(Tenn. Crim. App. July 26, 2021). 

Evidence was sufficient that the three 
charged defendants were acting in concert 
while committing the aggravated assault of the 
victim because the victim testified that one 
defendant held the victim while the other two 
defendants hit and kicked the victim while 
defendant and the victim were inmates in a 
prison. The evidence was sufficient to establish 
that the defendants acted with the intent to 
assist in the commission of an aggravated as- 
sault although the jury did not reach a unani- 
mous verdict as to one defendant. State v. 
Bonds, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 391 (Tenn. Crim. App. Aug. 23, 2021). 

Circuit court properly convicted defendant, 
after a jury verdict, of two counts of aggravated 
assault because defendant’s argument on ap- 
peal did not address the sufficiency of the 
evidence, but spoke, instead, to the victim’s 
credibility, the jury chose to accredit the vic- 
tim’s testimony over defendant’s and resolved 
all conflicts in favor of the State. State v. 
Cunningham, — S.W.3d —, 2021 Tenn. Crim. 
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App. LEXIS 398 (Tenn. Crim. App. Aug. 27, 
2021). 

Evidence that defendant beat the victim with 
a coaxial cable cord, squeezed her neck with his 
hands causing the victim to become dizzy, ex- 
perience blurred vision and be unable to speak, 
and punctured the victim’s skin with a finger- 
nail leaving a scar was sufficient to support his 
aggravated assault convictions. State v. Xayya- 
sith, — S.W3d —, 2021 Tenn. Crim. App. 
LEXIS 432 (Tenn. Crim. App. Sept. 20, 2021). 

Evidence that the victim had been badly 
beaten and bore brises to nearly every part of 
her body, had burns on various parts of her 
body, told officers defendant had choked her 
into unconsciousness and threatened her at 
gunpoint, and described the firearm wielded by 
defendant was sufficient to support defendant’ 
3s convictions for aggravated assault and un- 
lawful possession of a firearm. State v. McAli- 
ster, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 443 (Tenn. Crim. App. Sept. 22, 2021). 

Evidence supported defendant’s conviction 
for aggravated assault because the evidence 
showed that defendant intentionally or know- 
ingly caused the victim, a passenger in a ve- 
hicle, to reasonably fear imminent bodily injury 
as the victim testified to being scared when 
defendant pulled a gun on the driver of the 
vehicle in a robbery and to being shaken up by 
the incident, particularly when defendant fired 
defendant’s weapon into the air. State v. White, 
— 8.W.3d —, 2021 Tenn. Crim. App. LEXIS 477 
(Tenn. Crim. App. Oct. 12, 2021). 

Because the proof established that that de- 
fendant caused the officers to reasonably fear 
imminent bodily injury by use of a deadly 
weapon, the proof was sufficient to sustain 
defendant’s convictions of aggravated assault. 
After defendant fled from the officers, he 
tripped and, while attempting to escape, 
pointed a gun at the officers and a shootout 
ensued. State v. Brown, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 533 (Tenn. Crim. App. 
Nov. 16, 2021). 

Sufficient evidence supported defendant’s 
conviction for aggravated assault with a deadly 
weapon, because defendant waved a pipe in the 
victim’s face and threatened to kill her; the 
victim feared that he was going to hit her head. 
A pipe used to hit a victim was a deadly 
weapon. State v. Conaser, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 16 (Tenn. Crim. App. 
Jan. 12, 2022). 


16. —Insufficient. 

Evidence did not support an aggravated as- 
sault conviction where the only injury was a 
broken nose, and the weapon, described as an 
L-shaped piece of metal, roughly three inches 
by four inches long, was not used in a manner 
capable of causing death or seriously bodily 
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injury. State v. Prince, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 549 (Tenn. Crim. App. Dec. 
2, 2021). 


18. Sentencing. 

Trial court properly sentenced defendant be- 
cause it considered the relevant principles and 
sentenced defendant to a within range sentence 
of 15 years for aggravated assault and nearly a 
year for domestic assault. The trial court ap- 
plied three enhancement factors based on de- 
fendant’s criminal history, her failure to comply 
with the conditions of a sentence involving 
release into the community, and she was on 
pretrial release when she committed the in- 
stant offenses. State v. Rickman, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 253 (Tenn. Crim. 
App. June 3, 2021). 

Trial court did not abuse its discretion by 
setting defendant’s sentence at five years for 
aggravated assault involving strangulation of 
defendant’s former paramour as the court con- 
sidered the purposes and principles of sentenc- 
ing, determined that enhancement factors ex- 
isted for defendant’s history of criminal 
convictions and being on probation at the time 
of the offenses involved, determined that no 
mitigating factors applied given defendant’s 
poor social history and character, and consid- 
ered defendant’s rating as a high risk for vio- 
lence. State v. Doss, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 285 (Tenn. Crim. App. June 
28, 2021). 

Defendant’s effective 48-year sentence, in- 
cluding maximum sentences for evading arrest, 
vehicular homicide, and reckless aggravated 
assault, was not excessive because defendant 
had a previous history of criminal convictions; 
before trial or sentencing, he failed to comply 
with the conditions of a sentence involving 
release into the community; he had no hesita- 
tion about committing a crime when the risk to 
human life was high; and he was on community 
corrections when he committed the felony of- 
fenses. State v. Coffey, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 301 (Tenn. Crim. App. July 
8, 2021). 


23. Pretrial Diversion. 

Trial court did not abuse its discretion by 
denying defendant’s request for judicial diver- 
sion for his conviction of reckless aggravated 
assault because it properly considered and 
weighed the Parker and Electroplating factors 
on the record. The record showed that defen- 
dant became intoxicated and assaulted the vic- 
tim so severely that he suffered a skull fracture 
and brain hemorrhage and had to be prescribed 
anti-seizure medication, and defendant contin- 
ued to assault the victim even after he was 
rendered unconscious. State v. Courter, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 309 
(Tenn. Crim. App. July 12, 2021). 
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NOTES TO DECISIONS 


ANALYSIS 


6. Double Jeopardy. 
9. Sufficiency of Evidence. 
10. Sentencing. 


6. Double Jeopardy. | 

Convictions for evading arrest and reckless 
endangerment did not violate double jeopardy 
because evading arrested required an inten- 
tional decision to flee or evade a law enforce- 
ment officer after a signal to stop, which reck- 
less endangerment did not and _ reckless 
endangerment required only unspecified reck- 
less conduct. State v. Hopper, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 530 (Tenn. Crim. 
App. Nov. 15, 2021). 


9. Sufficiency of Evidence. 

Evidence was sufficient to convict defendant 
of reckless endangerment as there were three 
other occupants in the vehicle when defendant 
opened fire; and they were most certainly 
placed in imminent danger of death or serious 
bodily injury by defendant’s firing five rounds 
into the occupied vehicle. State v. Ferguson, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 177 
(Tenn. Crim. App. Apr. 29, 2021). 

Evidence was sufficient to support defen- 
dant’s convictions for reckless endangerment 
and aggravated assault. The evidence pre- 
sented, viewed in the light most favorable to 
the State, was that defendant attacked the 
victim in her home and that he choked and 
repeatedly punched her in the face while hold- 
ing a knife to her throat. State v. Purcell, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 217 
(Tenn. Crim. App. May 18, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction of misdemeanor reckless en- 
dangerment because it showed that while de- 
fendant and the victim were arguing in the 
truck defendant was driving, defendant 
grabbed the victim’s hand, hit the gas pedal, 
and dragged the victim while her body was 
hanging outside the truck. The victim was 


39-13-106. Vehicular assault. 


dragged approximately 30 seconds, defendant 
did not immediately render aid but instead 
drove the victim home and told her mother to 
take her to the hospital, and the emergency 
room physician characterized her injuries as 
being consistent with being dragged across as- 
phalt. State v. Tidwell, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 324 (Tenn. Crim. App. July 
19, 2021). 

Sufficient evidence supported defendant’s 
robbery and theft, and felony murder convic- 
tions because, although there was no DNA 
evidence tying him, or anyone, to the crime, 
there was eyewitness testimony that evidenced 
defendant planning the robbery with his 
mother, possessing the likely murder weapon, 
giving his friends the victims’ credit card to pay 
for multiple things, and possessing the lockbox 
suitcase that contained many of the victims’ 
possessions, and he admitted to the robbery. 
State v. Presley, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 38 (Tenn. Crim. App. Feb. 2, 2022). 


10. Sentencing. 

Because the trial court considered all rel- 
evant principles in imposing the sentence, and 
because the trial court’s giving little to no 
weight to defendant’s statement or the risk 
assessment of the presentence report did not 
support a finding that the trial court abused its 
discretion, the trial court’s decision to impose a 
20-year sentence for defendant’s convictions of 
second degree murder and reckless endanger- 
ment did not wholly depart from the Sentenc- 
ing Act. State v. Ferguson, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 177 (Tenn. Crim. App. 
Apr. 29, 2021). 

Trial court did not abuse its discretion by 
sentencing defendant to 11 months and 29 
days, suspended to supervised probation after 
180 days in confinement because the prepon- 
derance of the evidence showed that defendant 
used his truck as a deadly weapon in the 
commission of the offense of misdemeanor reck- 
less endangerment. State v. Tidwell, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 324 (Tenn. 
Crim. App. July 19, 2021). 


NOTES TO DECISIONS 


5. Sentencing. 

In a case in which defendant was convicted of 
three counts of vehicular assault, defendant’s 
request for split confinement was denied be- 
cause defendant’s criminal history began in 
July 1994 and continued through May 2016, 


approximately one year before the present of- 
fenses; his criminal conduct escalated from 
violating the motor vehicle habitual offender 
law and DUI laws, to causing a multi-vehicle 
crash, which inflicted serious bodily injury 
upon three victims; and defendant had received 
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the benefit of probation previously, which he 
violated, and he continued to violate the laws 
governing driving and the consumption of alco- 
hol, which resulted in significant physical, emo- 


39-13-111. Domestic assault. 
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tional, and financial injuries to the victims in 
the current case. State v. Clouse, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 508 (Tenn. Crim. 
App. Oct. 28, 2021). 


NOTES TO DECISIONS 


ANALYSIS 


ae Sufficiency of Evidence. 
4. Sentencing. 


2. Sufficiency of Evidence. 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated assault, at- 
tempted strangulation, and domestic assault 
because it showed that defendant grabbed the 
victim, her mother, by the throat and pinned 
her against the wall during an argument, the 
victim said that she could not breathe, and a 
deputy observed a laceration on the side of the 
victim’s neck. State v. Rickman, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 253 (Tenn. Crim. 
App. June 3, 2021). 


4. Sentencing. 

Trial court properly sentenced defendant be- 
cause it considered the relevant principles and 
sentenced defendant to a within range sentence 
of 15 years for aggravated assault and nearly a 
year for domestic assault. The trial court ap- 
plied three enhancement factors based on de- 
fendant’s criminal history, her failure to comply 
with the conditions of a sentence involving 
release into the community, and she was on 
pretrial release when she committed the in- 
stant offenses. State v. Rickman, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 253 (Tenn. Crim. 
App. June 38, 2021). 


39-13-113. Violation of an order of protection or restraining order — 
Violation of no contact order. 


NOTES TO DECISIONS 


1. Sufficiency of Evidence. 

Evidence was sufficient to support defen- 
dant’s conviction for violating an order of pro- 
tection because the victim, defendant’s ex- 
spouse, testified that the victim received 
unsolicited and unwanted phone calls from 
defendant while the order of protection was in 


effect, recordings of the calls that were made by 
the victim were played for the trial court in the 
bench trial, and defendant admitted that defen- 
dant’s voice was on the recordings. State v. 
Gross, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 377 (Tenn. Crim. App. Aug. 12, 2021). 


Part 2 CRIMINAL HoMIcIDE 
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NOTES TO DECISIONS 


ANALYSIS 


2 Evidence. 
a. —Sufficient. 
2 


Evidence. 


3. —Sufficient. 

The evidence was legally sufficient to convict 
defendant of attempted first degree murder 
because the victim testified that defendant was 


the individual who followed the victim from a 
club, addressed, and then shot the victim fol- 
lowing a falling out between defendant and the 
victim. A rational jury could have concluded 
from defendant’s unprovoked use of a deadly 
weapon on the unarmed victim, the infliction of 
multiple gunshot wounds, and defendant’s fail- 
ure to render aid to the victim that defendant’s 
actions were premeditated. State v. Moore, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 203 
(Tenn. Crim. App. May 7, 2021). 
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NOTES TO DECISIONS 


ANALYSIS 


2 In General. 

4, Elements. 

6. —Premeditation. 

7 Sufficiency of Indictment. 

8 Lesser Included Offenses. 

9. —Facilitation of Felony Murder. 
10. Felony Murder. 

12. —Child Abuse. 

17. Evidentiary Rulings. 

18. _—Admissibility. 

19. —Photographs of Victim. 

20. Evidence Sufficient. 

21. —lIdentity. 

22. —Attempted First Degree Murder. 
23. —Premeditation. 


2. In General. 

Petitioner was entitled to COA on district 
court’s finding that his predicate crime of mur- 
der in aid of racketeering under Violent Crimes 
in Aid of Racketeering statute, with reference 
to Tennessee’s first-degree murder statute, con- 
stituted crime of violence elements clause be- 
cause jurists of reason could debate district 
court’s resolution of petitioner’s Davis claim. 
Hall v. United States, — F.3d —, — FED App. 
—, 2021 U.S. App. LEXIS 18017 (6th Cir. June 
16, 2021). 


4. Elements. 


6. —Premeditation. 

Evidence was sufficient to show premedita- 
tion, given that defendant entered the market 
armed with a deadly weapon wearing clothing 
that would conceal his identity, instructed the 
unarmed clerk to give him money or he would 
shot him, fired a warning shot when the victim 
hesitated, then shot the victim in the head 
without provocation as the victim slowly turned 
to walk away. State v. Miller, — S.W.3d —, 2021 
Tenn. LEXIS 449 (Tenn. Dec. 7, 2021). 

Circuit court properly sentenced defendant to 
an effective sentence of 31 years after the jury 
convicted him of attempted first-degree murder 
resulting in serious bodily injury and employ- 
ing a firearm during the commission of a dan- 
gerous felony because, while the court’s jury 
instruction failed to define premeditation, the 
error was harmless since defendant used a 
deadly weapon, the victim was unarmed, defen- 
dant inflicted multiple gunshot wounds, re- 
turned to shoot at victim a second time, and 
failed to render aid to the victim. State v. 
McDonald, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 173 (Tenn. Crim. App. Apr. 28, 2021). 


7. Sufficiency of Indictment. 

Because the felony murder indictment, which 
alleged felony murder with intent to perpetrate 
aggravated child abuse o alternatively child 
neglect was sufficient prior to its amendment 
and no new or different offense was charged, 
the amendment of the indictment to reference 
T.C.A. § 39-15-401(b) specifically related to ag- 
gravated child abuse was proper. State v. 
Prince, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 444 (Tenn. Crim. App. Sept. 23, 2021). 


8. Lesser Included Offenses. 


9. —Facilitation of Felony Murder. 

Evidence supported defendant’s facilitation 
of first degree felony murder conviction because 
evidence established that codefendant de- 
manded the victim’s possessions and then shot 
and killed the victim while riding in the back- 
seat of the victim’s car. The evidence also es- 
tablished that defendant knew codefendant 
was going to rob the victim and that defendant, 
who was riding in the passenger seat, assisted 
codefendant in the robbery by arranging for the 
meeting between defendant and co-defendant 
and by preventing the victim from getting a 
gun. State v. Robinson, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 213 (Tenn. Crim. App. 
May 11, 2021). 


10. Felony Murder. 

Evidence was sufficient to support defen- 
dant’s felony murder conviction; defendant en- 
tered the market with the intent to commit a 
robbery, threatened to kill the victim if he 
refused to give him money from the cash regis- 
ter, then fired a warning shot followed shortly 
by the fatal shot. There was ample evidence for 
the jury to infer that defendant saw the victim 
as the only thing standing between him and the 
cash drawer such that defendant had the intent | 
to commit the robbery prior to the shooting that 
caused the victim’s death. State v. Miller, — 
S.W.3d —, 2021 Tenn. LEXIS 449 (Tenn. Dec. 7, 
2021). 

Evidence supported defendant’s conviction 
for first degree felony murder because defen- 
dant killed the victim during the perpetration 
of a kidnapping as witnesses testified that 
defendant arrived at a home to deliver drugs 
and saw the victim asleep on a couch, defen- 
dant displayed a handgun and ordered the 
homeowner to buy some duct tape and to bind 
the victim’s hands with the duct tape while the 
victim slept, defendant pulled and led the vic- 
tim outside, and defendant struggled with the 
victim before shooting and killing the victim. 
State v. Allen, — S.W.38d —, 2021 Tenn. Crim. 
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App. LEXIS 164 (Tenn. Crim. App. Apr. 21, 
2021). 

Evidence supported defendant’s conviction 
for first degree felony murder because wit- 
nesses testified that defendant hit the victim on 
the head with defendant’s gun, said “run your 
pockets”—slang for emptying your pockets to 
do a robbery—during an incident while playing 
basketball at a community center, and began 
shooting the gun when the victim grabbed 
defendant’s arm. The evidence thus was suffi- 
cient that defendant attempted to rob the vic- 
tim and that the victim was killed during the 
attempt. State v. Givand, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 183 (Tenn. Crim. App. 
Apr. 28, 2021). 

Evidence was sufficient to sustain defen- 
dant’s felony murder conviction because defen- 
dant concocted a story about the victim’s hav- 
ing attempted to rape her, which she told to a 
co-participant, when the victim appeared, de- 
fendant violently assaulted the victim, and de- 
fendant admitted in her statement to a detec- 
tive that she participated in the robbery and 
killing. State v. Hurst, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 200 (Tenn. Crim. App. May 
T,2S2nB, 

Although defendant argued that the acquit- 
tal on the predicate charge of attempted aggra- 
vated robbery precluded the jury from finding 
defendant guilty of felony murder, defendant 
was not entitled to relief on this basis because 
the evidence was sufficient to support the mur- 
der conviction as the proof showed that defen- 
dant and co-defendant planned to rob the vic- 
tim, co-defendant informed defendant that co- 
defendant wanted to kill the victim, defendant 
and co-defendant waited outside the victim’s 
house before shooting the victim multiple 
times. State v. Wallace, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 429 (Tenn. Crim. App. 
Sept. 15, 2021). 


12. —Child Abuse. 

Evidence was sufficient to support defen- 
dant’s conviction of first-degree felony murder 
because it showed that the two-year-old victim 
was killed in the perpetration of aggravated 
child abuse and aggravated child neglect, evi- 
dence supported the jury’s determination that 
defendant was guilty of aggravated child abuse 
and aggravated child neglect, and the physician 
testified that the victim died as a result of his 
starvation and neglect. State v. Dotson, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 349 
(Tenn. Crim. App. July 27, 2021). 

Evidence supported finding that defendant 
one committed felony murder in perpetration of 
aggravated child abuse and child neglect; de- 
cline in the victim’s well-being began around 
the time defendant two moved in with defen- 
dant one, injury to the victim’s aorta occurred 
seconds before he bled out and died, and during 
this time and the hour leading up to the injury, 
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defendant one was the person who assumed the 
role of taking care of the victim and was the last 
person t touch the victim before he died. State v. 
Prince, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 444 (Tenn. Crim. App. Sept. 23, 2021). 

Defendant two’s conviction of felony murder 
in the perpetration of aggravated child abuse 
and child neglect was also supported by suffi- 
cient evidence; she knew the victim was being 
repeatedly injured, the court system prohibited 
contact with defendant one, and still she ac- 
tively pursued defendant one’s presence in her 
home and her children’s lives. State v. Prince, 
— §8.W.3d —, 2021 Tenn. Crim. App. LEXIS 444 
(Tenn. Crim. App. Sept. 23, 2021). 


17. Evidentiary Rulings. 


18. —Admissibility. 

To the extent that the State was attempting 
to prove that defendant was guilty of first 
degree felony murder by aggravated child 
abuse through her neglect of the victim, the 
victim’s ongoing injuries were relevant to es- 
tablish what defendant had known about the 
victim’s physical condition; defendant was 
aware that the victim was sustaining unex- 
plained injuries and the evidence of his prior 
injuries was not substantially outweighed by 
the danger of unfair prejudice. State v. Prince, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 444 
(Tenn. Crim. App. Sept. 23, 2021). 


19. —Photographs of Victim. 

Trial court did not abuse its discretion ret 
it admitted numerous graphic and gruesome 
crime scene and autopsy photographs into evi- 
dence in defendant’s trial for murder because 
the primary issues at trial to which the post- 
mortem photographs may have been relevant 
were whether defendant acted with intent and 
premeditation when defendant stabbed the vic- 
tim numerous times and whether defendant 
acted in self-defense. Furthermore, the proba- 
tive value of the photographs was not substan- 
tially outweighed by unfair prejudice. State v. 
Murphy, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 248 (Tenn. Crim. App. June 1, 2021). 


20. Evidence Sufficient. 

Evidence supported defendant’s conviction 
for first degree premeditated murder because 
witnesses testified that defendant arrived at a 
home to deliver drugs and saw the victim 
asleep on a couch, defendant displayed a hand- 
gun and ordered the homeowner to buy some 
duct tape and to bind the victim’s hands with 
the duct tape while the victim slept, defendant 
pulled and led the victim outside, and defen- 
dant struggled with the victim before shooting 
and killing the victim. Cartridge casings found 
at the scene were fired from defendant’s hand- 
gun. State v. Allen, — S.W.3d —, 2021 Tenn. 
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Crim. App. LEXIS 164 (Tenn. Crim. App. Apr. 
21, 2021). 

Evidence that defendant admitted being at 
the scene prior to the shooting and to driving 
the car taken in the subsequent robbery, defen- 
dant’s fingerprints were on the victim’s car, the 
spent cartridge casing found at the scene was 
fired from the same gun used to fire a spent 
cartridge casing found at the scene of a shoot- 
ing and robbery that same night, the bullet 
recovered from the victim’s body was fired from 
the same gun used at the robbery, and defen- 
dant’s blood was on the driver’s side airbag of 
the car that was taken during the robbery 
supported convictions for felony murder, second 
degree murder, and aggravated robbery. State 
v. Newsom, — 8.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 194 (Tenn. Crim. App. May 4, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction for first degree felony murder. 
A rational trier of fact could have found beyond 
a reasonable doubt that defendant killed the 
victim in order to steal the victim’s wallet. 
State v. Simpson, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 216 (Tenn. Crim. App. May 
11, 2021). 

Evidence was sufficient to sustain defen- 
dant’s first-degree murder conviction because 
defendant struck an employee in a parking lot 
as defendant was trying to dump furniture in 
the lot, defendant saw the victim waving at him 
to stop and, rather than stop his vehicle, defen- 
dant accelerated through the parking lot, strik- 
ing the victim; defendant then continued driv- 
ing through the parking lot with the victim on 
the hood of his vehicle until the victim was 
flung off the vehicle when defendant made a 
hard left turn out of the parking lot. State v. 
Alvey, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 218 (Tenn. Crim. App. May 14, 2021). 

Evidence supported defendant’s attempted 
first degree murder convictions under a theory 
of criminal responsibility for the conduct of 
codefendant because the evidence supported a 
determination that defendant knowingly and 
voluntarily shared in the criminal intent of the 
crimes and promoted their commission as de- 
fendant with codefendant went to the victim’s 
apartment to rob the victim, codefendant en- 
tered the victim’s apartment and shot the vic- 
tims, and defendant helped the wounded code- 
fendant get to a hospital. State v. Williams, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 269 
(Tenn. Crim. App. June 16, 2021). 

Evidence was sufficient to sustain defen- 
dant’s murder conviction because defendant 
armed himself with an SKS rifle before going to 
the area where he approached the victims with 
the rifle and fired at the men more than twenty 
times; that evidence belied his assertion that 
his intent was to peacefully approach the men 
and resolve the long-standing hostility. State v. 
Holbrook, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 293 (Tenn. Crim. App. July 2, 2021). 
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Evidence was sufficient to sustain defendants 
convictions for felony murder in the perpetra- 
tion of an attempted burglary because defen- 
dant’s accomplice entered the victim’s van after 
defendant shot the victim multiple times and 
took a white envelope, and although it ap- 
peared that defendant and his accomplice had 
consent to initially enter the victim’s van, a jury 
could infer that defendant’s accomplice did not 
have consent to reenter the victim’s van to take 
the envelope as the victim was dying after 
defendant shot him multiple times. State v. 
Hoskins, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 315 (Tenn. Crim. App. July 15, 2021). 

Evidence was sufficient to sustain defen- 
dant’s convictions for felony murder and at- 
tempted especially aggravated robbery because 
defendant and the co-conspirator went to a 
house where the victim agreed to sell them 
marijuana, defendant began shooting and shot 
the victim in the hand while the co-conspirator 
attempted to remove items from the victim’s 
pockets; defendant screamed that the co-con- 
spirator had been hit, and the co-conspirator 
died after being shot in the head. State v. 
Crawford, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 318 (Tenn. Crim. App. July 15, 2021). 

Evidence was sufficient to sustain defen- 
dant’s murder conviction because the evidence 
showed that defendant attempted both before 
and after the killing to conceal and destroy 
evidence that might link her to the crimes by 
wearing medical gloves as she entered the shop 
and setting the victim’s body on fire and locking 
the doors behind her as she departed the shop. 
State v. Kilgore, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 339 (Tenn. Crim. App. July 23, 
2021). 

Evidence was sufficient to sustain defen- 
dant’s murder conviction because a witness 
testified that he gave defendant a gun that 
matched bullets recovered from the victim, de- 
fendant’s ankle monitor provided a detailed 
timeline of his whereabouts, and the interrup- 
tions in transmission corresponded to the time 
that the victim was killed and the time when 
defendant returned to retrieve the victim’s 
body. State v. Hughes, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 395 (Tenn. Crim. App. Aug. 
27, 2021). 

Because the evidence was sufficient to sup- 
port defendant’s conviction for kidnapping and 
because the evidence showed the defendant 
killed the victim during the perpetration of a 
kidnapping, the evidence was likewise suffi- 
cient to support his felony murder conviction. 
State v. Wiggins, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 396 (Tenn. Crim. App. Aug. 
27, 2021). 

Evidence that defendant contacted the victim 
to purchase marijuana, defendant and codefen- 
dant planned to rob the victim, and during the 
robbery codefendant shot and killed the victim 
was sufficient to support convictions for first 
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degree felony murder and attempted especially 
aggravated robbery based on a theory of crimi- 
nal responsibility. State v. Smith, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 454 (Tenn. Crim. 
App. Sept. 29, 2021). 

Evidence was sufficient to sustain defen- 
dant’s felony murder conviction because defen- 
dant’s left-handedness, height, the white- 
striped pants visible in the surveillance 
recordings, and his friendship with the co- 
defendants circumstantially established that 
he was the taller robber who shot the victim. 
State v. Douglas, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 459 (Tenn. Crim. App. Sept. 
30, 2021). 

There was more than sufficient evidence to 
support the conviction for first-degree murder 
because multiple witnesses saw defendant 
shoot the victim and then return and shoot him 
multiple times. His phone and part of a gun 
were found at the scene and his pants, which 
contained his DNA, contained gunshot residue. 
State v. Mitchell, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 479 (Tenn. Crim. App. Oct. 
13, 2021). 

Sufficient evidence supported defendant’s 
conviction for felony murder in the perpetration 
of burglary and in the perpetration of theft 
because defendant entered the house without 
consent and with the intent to steal items of 
value and, during the course of the home inva- 
sion, the victim was fatally shot. Defendant 
was identified as the shooter. State v. Shelton, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 494 
(Tenn. Crim. App. Oct. 19, 2021). 

Evidence was sufficient to convict the first 
defendant of three counts of first-degree pre- 
meditated murder as co-defendant’s testimony 
was sufficiently corroborated because the jury 
could have reasonably inferred that the first 
defendant plotted to murder the first victim as 
revenge; the first victim’s father placed the first 
defendant at the residence around 11:30 p.m. or 
12:00 a.m. as his vehicle had been parked 
across the street for over one hour; and a 
witness testified that, after hearing gunfire, he 
saw two black men exit the first victim’s house, 
get inside the vehicle, and drive away. Tenn. v. 
Thomas, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 507 (Tenn. Crim. App. Oct. 28, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction for first-degree premeditated 
murder because defendant admitted that he 
brutally beat the victim after the victim hit him 
with a milk crate or log, punching the victim 
and kicking him with steel-toed boots and de- 
fendant procured a cinder block and returned 
to the location where the now unarmed victim 
was lying on the ground. State v. Blankenbaker, 
— §.W.3d —, 2022 Tenn. Crim. App. LEXIS 18 
(Tenn. Crim. App. Jan. 14, 2022). 

Defendant was properly convicted of pre- 
meditated murder and of being felon in posses- 
sion of a firearm because evidence was suffi- 
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cient for rational trier of fact to conclude that 
defendant intended to shoot victim after exer- 
cise of reflection and judgment, and defendant 
was convicted felon when he committed crime. 
State v. Williams, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 30 (Tenn. Crim. App. Jan. 
26;7:2022). 

Sufficient evidence supported defendant’s 
robbery and theft, and felony murder convic- 
tions because, although there was no DNA 
evidence tying him, or anyone, to the crime, 
there was eyewitness testimony that evidenced 
defendant planning the robbery with his 
mother, possessing the likely murder weapon, 
giving his friends the victims’ credit card to pay 
for multiple things, and possessing the lockbox 
suitcase that contained many of the victims’ 
possessions, and he admitted to the robbery. 
State v. Presley, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 38 (Tenn. Crim. App. Feb. 2, 2022). 

Evidence was sufficient to support defen- 
dant’s convictions for first degree felony murder 
and aggravated robbery because there was tes- 
timony that testified that defendant, on his own 
accord, shot the victim during the drug buy and 
took the victim’s marijuana. State v. Berry, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 51 
(Tenn. Crim. App. Feb. 10, 2022). 

Defendant’s convictions for first degree pre- 
meditated murder, felony murder, and espe- 
cially aggravated robbery were affirmed be- 
cause there was sufficient evidence for the jury 
to determine defendant was the shooter even 
after considering the victim’s dying declaration 
and the presence of gunshot residue on another 
individual. State v. Coyne, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 57 (Tenn. Crim. App. 
Feb. 11, 2022). 


21. —Identity. 

Evidence was more than sufficient to estab- 
lish the identity of the defendant as the perpe- 
trator of the offenses; all of the witnesses con- 
sistently testified that the man in question was 
wearing dark colored clothing with a white 
mask covering much of his face and a K-9 officer 
tracked the suspect to a wooded area where 
officers recovered dark clothing, a white cloth 
portion of a t-shirt, gray gloves, and a weapon, 
and testing revealed that defendant’s DNA was 
found on them. State v. Miller, — S.W.3d —, 
2021 Tenn. LEXIS 449 (Tenn. Dec. 7, 2021). 

The evidence was legally sufficient to estab- 
lish defendant’s identity as the perpetrator 
because, at trial and while under oath, the 
victim testified that defendant was the indi- 
vidual who followed the victim from a club, 
addressed, and then shot the victim following a 
falling out between defendant and the victim. 
State v. Moore, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 203 (Tenn. Crim. App. May 7, 
2021). 


22. —Attempted First Degree Murder. 
Evidence was sufficient to convict defendant 
of attempted first degree murder because after 
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threats to the victim due to his rumored inten- 
tion to leave a gang, when the victim and 
defendant arrived at the victim’s home, defen- 
dant said “I got you now” and shot the victim 
multiple times. State v. Snipes, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 464 (Tenn. Crim. 
App. Oct. 4, 2021). 


23. —Premeditation. 

Evidence was sufficient to support defen- 
dants’ conviction for premeditated first degree 
murder and attempted first degree murder, as 
defendants armed themselves with deadly 
weapons and did not hesitate before shooting at 
the victims, allowing a jury to infer they were 
prepared to shoot anyone who interfered with 
their criminal acts. State v. Rivas, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 170 (Tenn. Crim. 
App. Apr. 27, 2021). 

Evidence supported defendant’s conviction 
for first degree murder because the evidence 
showed that defendant and co-defendant shot 
the victim multiple times after co-defendant 
took the victim’s gun during an argument and 
defendant was heard to say that defendant 
should shoot the victim, who was not then dead, 
again. Defendant’s shooting the unarmed vic- 
tim after defendant had already been shot by 
co-defendant and defendant’s calm and cocky 
demeanor immediately after the shooting sup- 
ported a conclusion that defendant acted with 
premeditation. State v. Adams, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 192 (Tenn. Crim. 
App. Apr. 30, 2021). 

The evidence was legally sufficient to estab- 
lish that defendant acted with premeditation 
because the victim testified that defendant was 
the individual who followed the victim from a 
club, addressed, and then shot the victim fol- 
lowing a falling out between defendant and the 
victim. A rational jury could have concluded 
from defendant’s unprovoked use of a deadly 
weapon on the unarmed victim, the infliction of 
multiple gunshot wounds, and defendant’s fail- 
ure to render aid to the victim that defendant’s 
actions were premeditated. State v. Moore, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 203 
(Tenn. Crim. App. May 7, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction for first degree murder be- 
cause defendant used a deadly weapon to stab 
the victim 47 times, there was testimony about 
the volatile nature of the relationship between 
defendant and the victim, and there was even 
evidence that defendant threatened to break 
the victim’s neck if she allowed another man 
around their daughter; the jury heard the evi- 
dence and the definition of premeditation and 
determined defendant’s actions were premedi- 
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tated. State v. Enix, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 233 (Tenn. Crim. App. May 
26, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction for first degree premeditated 
murder because the evidence showed that de- 
fendant used a deadly weapon, a blade six and 
one-half inches long, and stabbed the victim 
numerous times in the face, head, neck, and 
chest, showing particular cruelty. Moreover, 
defendant acted sufficiently free from excite- 
ment and passion as the force with which 
defendant inflicted the deep and penetrating 
stab wounds that caused substantial harm to 
the victim showed intent and premeditation. 
State v. Murphy, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 248 (Tenn. Crim. App. June 1, 
2021). 

Evidence was sufficient to support defen- 
dant’s convictions of first-degree murder and 
unlawful possession of a firearm because an 
investigator linked to defendant a phone num- 
ber that had sent threatening messages to the 
victim minutes before the shooting and two 
witnesses testified that defendant confessed to 
them that he shot the victim. State v. Davis, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 255 
(Tenn. Crim. App. June 7, 2021). 

Evidence that, following an argument, defen- 
dant shot the unarmed victims numerous times 
while they were sitting down, he did not render 
aid but fled and hid in a motel room registered 
in his aunt’s name was sufficient to establish 
premeditation, as required for his first degree 
murder and attempted first degree murder con- 
victions. State v. Mobley, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 378 (Tenn. Crim. App. 
Aug. 16, 2021). 

Sufficient evidence supported defendant’s 
conviction for first-degree premeditated mur- 
der because defendant lured the victim, defen- 
dant’s father, from his home, the codefendant 
testified that he was the driver, that defendant 
beat up the victim, and then stabbed him. The 
victim’s and defendant’s DNA were found on 
the pocketknife the police found. State v. At- 
kins, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 501 (Tenn. Crim. App. Oct. 25, 2021). 

Sufficient evidence supported defendant’s 
conviction for first-degree murder and espe- 
cially aggravated robbery because the evidence 
established that defendant robbed the victim of 
his shoes at gunpoint and caused the victim to 
suffer serious bodily injury. The evidence also 
sufficiently established that defendant shot and 
killed the victim in perpetration of the robbery 
and with premeditation. State v. Ivory, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 503, 
(Tenn. Crim. App. Oct. 26, 2021). 
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39-13-204. Sentencing for first degree murder. 


NOTES TO DECISIONS 


ANALYSIS 


11. Aggravating Circumstances. 
29. Evidence Admissible. 


11. Aggravating Circumstances. 

Proof clearly established that the defendant 
knowingly murdered the victim at the market 
and had a substantial role in the attempted 
aggravated robbery as the sole perpetrator, and 
thus the evidence was more than sufficient to 
support the jury’s finding of these statutory 
aggravating circumstances; judgment vacating 
the application of the T.C.A. § 39-13-204(i)(7) 
aggravating circumstance to the felony murder 
conviction was reversed. State v. Miller, — 


S.W.3d —, 2021 Tenn. LEXIS 449 (Tenn. Dec. 7, 
2021). 


29. Evidence Admissible. 

Statute specifically authorizes the introduc- 
tion of evidence concerning facts and circum- 
stances of the prior violent felony and the 1998 
amendment seems to suggest that Tenn. R. 
Evid. 403 does not routinely impede the admis- 
sion of such evidence; here, the trial court did 
not abuse its discretion in admitting the sur- 
veillance video of the prior aggravated robbery. 
Its probative value was not outweighed by the 
danger of unfair prejudice when properly intro- 
duced at the penalty phase. State v. Miller, — 
S.W.3d —, 2021 Tenn. LEXIS 449 (Tenn. Dec. 7, 
2021). 


39-13-206. Appeal and review of death sentence. 


NOTES TO DECISIONS 


ANALYSIS 


13. Death Sentence Not Imposed In Arbi- 
trary Fashion. 

13.5. Aggravating Factors Outweighed Miti- 
gating Factors. 


13. Death Sentence Not Imposed In Arbi- 
trary Fashion. 

Having compared defendant’s case with 
other cases in which the death penalty was 
imposed while acknowledging the differences, 
defendant’s sentence of death was not an aber- 
rant death sentence; he acted with premedita- 
tion, telling the victim he would shoot him dead 
if he failed to obey instructions and firing a shot 


that barely missed him before shooting the 
victim in the back of the head, and there was no 
provocation or justification for the shooting. 
State v. Miller, — S.W.3d —, 2021 Tenn. LEXIS 
449 (Tenn. Dec. 7, 2021). 


13.5 Aggravating Factors Outweighed 
Mitigating Factors. 

After hearing the State’s evidence supporting 
the statutory aggravating circumstances and 
defendant’s mitigating evidence, it was within 
the jury’s purview to conclude that the aggra- 
vating circumstances outweighed the mitigat- 
ing circumstances, and the record supported 
this conclusion. State v. Miller, — S.W.3d —, 
2021 Tenn. LEXIS 449 (Tenn. Dec. 7, 2021). 


39-13-207. Sentencing where death penalty is not sought. 


NOTES TO DECISIONS 


4. Illustrative Cases. 

Trial court did not err by denying defendant’s 
motion to correct an illegal sentence pursuant 
to Tenn. R. Crim. P. 36.1, because the life 
sentences that the jury imposed for first degree 
murder were authorized by T.C.A. § 39-13- 
207(a)(1) and were not illegal. Defendant’s 


claimed Blakely violation would not render a 
judgment void and did not meet the definition 
of an illegal sentence under Rule 36.1; and a 
trial court’s failure to award pretrial jail credits 
does not render a sentence illegal. State v. 
Scott, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 487 (Tenn. Crim. App. Oct. 14, 2021). 


39-13-210 


39-13-210. Second degree murder. 
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NOTES TO DECISIONS 


ANALYSIS 
i We Elements. 
Ae —Knowing. 
6. Attempt. 


10. Evidence. 
12: ..=-Sufficient: 
16. Sentencing. 


1. Elements. 


2. —Knowing. 

Evidence was sufficient to support defen- 
dant’s conviction of attempted second-degree 
murder and employing a firearm during his 
attempt to commit a dangerous felony; jury 
concluded the defendant’s gunshot in the sec- 
- ond victim’s direction was a substantial step 
toward a knowing killing and that defendant 
knew his conduct was reasonably certain to 
cause the second victim’s death, having fatally 
wounded the first victim just seconds before. 
State v. Miller, — S.W.3d —, 2021 Tenn. LEXIS 
449 (Tenn. Dec. 7, 2021). 


6. Attempt. 

Evidence supported defendant’s conviction 
for attempted second degree murder, as it 
showed that defendant demanded money from 
the victim and approached the victim with a 
switchblade knife; after the victim tripped and 
fell onto her back, defendant then stabbed the 
victim twice; and defendant left the victim to 
die in a pool of blood without rendering any aid 
to her. State v. McGee, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 136 (Tenn. Crim. App. Apr. 9, 
2021). 

Evidence that defendant opened the victim’s 
car door, threatened her while brandishing a 
gun, took her cell phone, and shot her once 
when she tried to escape and once when she 
attempted to retrieve her gun to defend herself 
was sufficient to support defendant’s conviction 
for attempted second degree murder. State v. 
Lee, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 397 (Tenn. Crim. App. Aug. 27, 2021). 

Evidence was sufficient to support defen- 
dant’s convictions of employing a firearm dur- 
ing the commission of a dangerous felony, 
namely criminal attempt second degree mur- 
der, because the evidence showed that he shot 
12 times into one residence and several more 
times into another, and officers defendant at 
the same location where they found the weapon 
used in the shootings. State v. Vaughn, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 401 
(Tenn. Crim. App. Aug. 27, 2021). 


10. Evidence. 


12. —Sufficient. 

There was sufficient evidence to support de- 
fendant’s conviction for second-degree murder 
and to overcome defendant’s claim of self-de- 
fense, as the record indicated defendant shot 
the victim four times in the victim and there 
was no evidence that the victim threatened 
defendant or was holding a gun prior to the 
shooting. State v. Johnson, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 172 (Tenn. Crim. App. 
rN ay AIA Oe 

Evidence that defendant admitted being at 
the scene prior to the shooting and to driving 
the car taken in the subsequent robbery, defen- 
dant’s fingerprints were on the victim’s car, the 
spent cartridge casing found at the scene was 
fired from the same gun used to fire a spent 
cartridge casing found at the scene of a shoot- 
ing and robbery that same night, the bullet 
recovered from the victim’s body was fired from 
the same gun used at the robbery, and defen- 
dant’s blood was on the driver’s side airbag of 
the car that was taken during the robbery 
supported convictions for felony murder, second 
degree murder, and aggravated robbery. State 
v. Newsom, — 8.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 194 (Tenn. Crim. App. May 4, 2021). 

Evidence was sufficient to sustain defen- 
dant’s second-degree murder conviction be- 
cause a witness testified that when the victim 
ran out of the store with a beer, defendant 
“looked like he was going to shoot from behind 
the counter,” the witness watched defendant 
run out of the store after the victim, and then 
she saw defendant fire the gun “five or six 
times” in the victim’s direction; surveillance 
footage from the store’s security cameras cor- 
roborated the witness’s testimony, showing 
that defendant picked up a gun from behind the 
counter and pointed it at the victim. State v. 
Ghazali, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 220 (Tenn. Crim. App. May 17, 2021). 

Evidence was sufficient to sustain defen- 
dant’s second degree murder conviction be- 
cause defendant returned to the car, but he did 
not leave; rather, he sat inside the car with the 
engine and headlights off and shot the victim 
twice from inside the car. State v. Foster, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 337 
(Tenn. Crim. App. July 22, 2021). 

Defendant’s convictions of second-degree 
murder, attempted especially aggravated rob- 
bery and attempted aggravated robbery were 
supported by sufficient evidence; defendant and 
co-defendant approached the victims, and when 
they refused to stop walking, co-defendant shot 
and killed one of them. Fact that defendant was 


143 


not the shooter was of no consequence; jury was 
instructed on criminal responsibility for an- 
other person’s conduct. State v. Santillan, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 369 
(Tenn. Crim. App. Aug. 5, 2021). 

Defendant’s stabbing of the victim eight time 
was sufficient to support the conviction for 
second degree murder. State v. Wiggins, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 396 
(Tenn. Crim. App. Aug. 27, 2021). 

Evidence established that defendant know- 
ingly killed the victim because the evidence 
showed that defendant retrieved a gun and 
fired numerous times at the unarmed victim 
when the victim approached the parked car in 
which defendant was a passenger to talk to 
defendant and said, “Guess who it is,” and 
defendant left the scene without rendering aid 
and remained hidden for days before coming 
forward to the police. Defendant also admitted 
to shooting the victim and produced the gun 
that fired a shell casing collected at the crime 
scene. State v. King, — $.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 46 (Tenn. Crim. App. Feb. 8, 
2022). 

Evidence was sufficient to support defen- 
dant’s conviction for attempted second-degree 
murder because the jury could reasonably con- 
clude that defendant knowingly swung the 
mattock at the victim believing that it could kill 


39-13-211. Voluntary manslaughter. 
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her and the State was not required to prove 
that defendant had a motive to attempt to kill 
the victim. State v. Whitaker, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 53 (Tenn. Crim. 
App. Feb. 10, 2022). 


16. Sentencing. 

Because the trial court considered all rel- 
evant principles in imposing the sentence, and 
because the trial court’s giving little to no 
weight to defendant’s statement or the risk 
assessment of the presentence report did not 
support a finding that the trial court abused its 
discretion, the trial court’s decision to impose a 
20-year sentence for defendant’s convictions of 
second degree murder and reckless endanger- 
ment did not wholly depart from the Sentenc- 
ing Act. State v. Ferguson, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 177 (Tenn. Crim. App. 
Apr. 29, 2021). 

Trial court did not err in denying alternative 
sentencing because defendant received an 
eleven-year sentence for attempted second de- 
gree murder and was, therefore, ineligible to 
receive probation; furthermore, the record sup- 
ports the trial court’s ordering defendant to 
serve that within-range sentence in confine- 
ment. State v. Jordan, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 408 (Tenn. Crim. App. Sept. 
2, 2021). 


NOTES TO DECISIONS 


5. Evidence Sufficient. 

Proof was sufficient to sustain defendant’s 
convictions of attempted voluntary manslaugh- 
ter because defendant turned toward the offi- 
cers, raised his arms, and pointed a large silver 
or chrome gun toward the officers. The officer, 


who feared for his life and his partner’s officer 
life, fired two shots at defendant and, after a 
chase continued, defendant and the officers 
exchanged gunfire. State v. Brown, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 533 (Tenn. 
Crim. App. Nov. 16, 2021). 


39-13-212. Criminally negligent homicide. 


NOTES TO DECISIONS 


4, Sufficiency of Evidence. 

Evidence was sufficient to support defen- 
dant’s conviction for criminally negligent homi- 
cide because a rational jury could conclude that 
defendant should have been aware of a sub- 
stantial and unjustifiable risk that his selling 
the Opana pills would result in a person’s death 
through drug abuse and that defendant’s fail- 


ure to perceive the danger of his conduct was a 
gross deviation from the standard of care that 
an ordinary person would exercise under all the 
circumstances as viewed from the defendant’s 
standpoint. State v. Reeves, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 592 (Tenn. Crim. App. 
Dec. 30, 2021). 


39-13-2138 


39-13-213. Vehicular homicide. 
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NOTES TO DECISIONS 


ANALYSIS 


ty Evidence Sufficient. 
3. Sentencing. 


1. Evidence Sufficient. 

Evidence was sufficient to convict defendant 
of reckless homicide, vehicular homicide, and 
reckless aggravated assault as defendant was 
speeding, almost hit an officer’s car head on, 
and ran several red lights before hitting a truck 
killing the driver and one passenger, with an- 
other passenger suffering a broken tooth and 
scratches. State v. Coffey, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 301 (Tenn. Crim. App. 
July 8, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction of vehicular homicide by in- 
toxication because eyewitnesses and the crash 
reconstruction indicated that defendant failed 
to react to a long line of slowed traffic and hit 
the victim, who was traveling at about nine 
miles per hour, at interstate speed without 
braking, a trooper testified that the lack of 
braking was consistent with distraction or im- 
pairment, or a combination of both, and defen- 
dant’s blood sample, taken two and a half hours 
after the crash, tested positive for five con- 
trolled substances and two metabolites of those 
substances, as well as an over-the-counter sleep 
aid and cough suppressant. State v. Hinton, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 335 
(Tenn. Crim. App. July 21, 2021). 

Evidence that defendant consumed both 
marijuana and methamphetamine sometime in 
the 24 hours preceding the crash, was driving 
at least five miles over the speed limit on an 
admittedly narrow, hilly, back road, and looked 
down momentarily to change gears before veer- 
ing into the victim’s lane, leaving a 51-foot tire 
mark before hitting the victim’s vehicle head on 
supported his conviction for vehicular homi- 
cide. State v. McLaughlin, — S.W.3d —, 2021 


39-13-215. Reckless homicide. 


Tenn. Crim. App. LEXIS 404 (Tenn. Crim. App. 
Aug. 31, 2021). 

Defendant’s conviction for aggravated ve- 
hicular homicide was proper because the State 
conclusively established that the cause in fact 
of the victim’s death was the injuries she sus- 
tained after being struck by defendant’s ve- 
hicle. The evidence established that defendant 
drove erratically, swerving off of the roadway 
and then into the oncoming lane of traffic; the 
evidence also established that defendant had 
slurred speech, a stumbling gait, and the 
aroma of an intoxicating beverage. State v. 
McAnulty, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 2 (Tenn. Crim. App. Jan. 4, 2022). 


3. Sentencing. 

Defendant’s effective 48-year sentence, in- 
cluding maximum sentences for evading arrest, 
vehicular homicide, and reckless aggravated 
assault, was not excessive because defendant 
had a previous history of criminal convictions; 
before trial or sentencing, he failed to comply 
with the conditions of a sentence involving 
release into the community; he had no hesita- 
tion about committing a crime when the risk to 
human life was high; and he was on community 
corrections when he committed the felony of- 
fenses. State v. Coffey, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 301 (Tenn. Crim. App. July 
822021); 

Trial court did not err by sentencing defen- 
dant to 11 years for her conviction of vehicular 
homicide by intoxication because the trial court 
noted its concern that she had not sought any 
counseling in the four years during which she 
had been released on bond, the trial court was 
permitted to consider defendant’s expunged ar- 
rest, and it properly applied enhancement fac- 
tors, including that she endangered numerous 
other people on the interstate. State v. Hinton, 
—§.W.3d —, 2021 Tenn. Crim. App. LEXIS 335 
(Tenn. Crim. App. July 21, 2021). 


NOTES TO DECISIONS 


2. Evidence Sufficient. 

Evidence was sufficient to convict defendant 
of reckless homicide, vehicular homicide, and 
reckless aggravated assault as defendant was 
speeding, almost hit an officer’s car head on, 
and ran several red lights before hitting a truck 


killing the driver and one passenger, with an- 
other passenger suffering a broken tooth and 
scratches. State v. Coffey, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 301 (Tenn. Crim. App. 
July 8, 2021). 
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39-13-218. Aggravated vehicular homicide. 


NOTES TO DECISIONS 


1. Evidence Sufficient. 

Defendant’s conviction for aggravated ve- 
hicular homicide was proper because the State 
conclusively established that the cause in fact 
of the victim’s death was the injuries she sus- 
tained after being struck by defendant’s ve- 
hicle. The evidence established that defendant 


drove erratically, swerving off of the roadway 
and then into the oncoming lane of traffic; the 
evidence also established that defendant had 
slurred speech, a stumbling gait, and the 
aroma of an intoxicating beverage. State v. 
McAnulty, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 2 (Tenn. Crim. App. Jan. 4, 2022). 


Part 3 KIDNAPPING AND FALSE IMPRISONMENT 


39-13-301. Part definitions. 


NOTES TO DECISIONS 


1. Evidence Sufficient. 

Evidence was sufficient to establish that de- 
fendant removed and confined the victim, using 
force and threats, so as to interfere substan- 
tially with her liberty in order to facilitate rape; 
defendant, who weighed almost two times what 
the victim weighed, physically pushed the vic- 
tim into the driver’s side of his truck, she could 


39-13-302. False imprisonment. 


not escape through the passenger door because 
it was nonfunctional, and once they arrived at 
the apartment complex, he put his arm around 
her neck and dragged her into his apartment, 
where he raped her. State v. Mitchell, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 555 (Tenn. 
Crim. App. Dec. 7, 2021). 


NOTES TO DECISIONS 


4, Evidence Sufficient. 

Evidence was sufficient to sustain defen- 
dant’s conviction for especially aggravated kid- 
napping because, during the robbery, defendant 
ordered the victim into the trunk, closed the 
trunk, and moved the car to the side of an 
abandoned house. State v. O’Neal, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 204 (Tenn. Crim. 
App. May 7, 2021). 


39-13-303. Kidnapping. 


Evidence was sufficient to sustain defen- 
dant’s kidnapping conviction because defen- 
dant told the victim to get in the car, the victim 
seemed scared, defendant told the victim and a 
passenger that “one of you all is gonna die,” and 
defendant demanded their phones and every- 
thing in their pockets. State v. Hughes, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 395 
(Tenn. Crim. App. Aug. 27, 2021). 


NOTES TO DECISIONS 


3. Evidence Sufficient. 

Evidence was sufficient to sustain defen- 
dant’s kidnapping conviction because defen- 
dant told the victim to get in the car, the victim 
seemed scared, defendant told the victim and a 
passenger that “one of you all is gonna die,” and 
defendant demanded their phones and every- 
thing in their pockets. State v. Hughes, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 395 
(Tenn. Crim. App. Aug. 27, 2021). 


Evidence that had been trying to run the 
victim off the road, the victim’s in the ambu- 
lance that defendant wanted her to go with him 
but she said no, and the victim’s repeated 
begging to the officer not to let defendant take 
her was sufficient to allow the jury to find 
defendant guilty of kidnapping beyond a rea- 
sonable doubt. State v. Wiggins, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 396 (Tenn. Crim. 
App. Aug. 27, 2021). 


39-13-304 


39-13-304. Aggravated kidnapping. 
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NOTES TO DECISIONS 


ANALYSIS 


Evidence. 
—Sufficient. 
Sentencing. 


00.2 


4. Evidence. 


6. —Sufficient. 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated kidnapping 
because it showed that defendant initially re- 
strained the victim inside the laundry room 
where he assaulted her, after allowing her to 
leave the laundry room defendant threatened 
the victim with a gun, when the police arrived 
defendant physically confined the victim to a 
bathroom and then the bedroom, defendant 
refused to allow the victim to open the door to 
the police, and throughout the evening defen- 
dant continued his periodic outbursts of physi- 
cal violence. State v. Edwards, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 281 (Tenn. Crim. 
App. June 22, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction of facilitation of aggravated 
kidnapping because it showed that the men 
forced the victim into her vehicle, were armed, 
and demanded that she provide them with 
directions, they drove around with the victim 
inside the vehicle and went to multiple loca- 


tions, and one of the perpetrators held the 
victim at gunpoint when she approached the 
residences to prevent her from summoning as- 
sistance. State v. Shannon, — 8.W.3d —, 2021 
Tenn. Crim. App. LEXIS 276 (Tenn. Crim. App. 
June 22, 2021). 

Evidence was sufficient to establish that de- 
fendant removed and confined the victim, using 
force and threats, so as to interfere substan- 
tially with her liberty in order to facilitate rape; 
defendant, who weighed almost two times what 
the victim weighed, physically pushed the vic- 
tim into the driver’s side of his truck, she could 
not escape through the passenger door because 
it was nonfunctional, and once they arrived at 
the apartment complex, he put his arm around 
her neck and dragged her into his apartment, 
where he raped her. State v. Mitchell, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 555 (Tenn. 
Crim. App. Dec. 7, 2021). 


8. Sentencing. 

Trial court properly classified defendant as a 
repeat violent offender, which required manda- 
tory sentences of life without the possibility of 
parole; defendant had been convicted in 1994 of 
second degree murder and he was convicted in 
this case of aggravated kidnapping and rape, 
both of which were violent felonies under the 
statute. State v. Mitchell, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 555 (Tenn. Crim. App. 
Dec. 7, 2021). 


39-13-305. Especially aggravated kidnapping. 


NOTES TO DECISIONS 


ANALYSIS 
2. Removal or Confinement. 
4, Evidence. 
5. —Sufficient. 
qf Jury Instructions. 
2. Removal or Confinement. 


Evidence was sufficient to sustain defen- 
dant’s conviction for especially aggravated kid- 
napping because, during the robbery, defendant 
ordered the victim into the trunk, closed the 
trunk, and moved the car to the side of an 
abandoned house. State v. O’Neal, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 204 (Tenn. Crim. 
App. May 7, 2021). 


4. Evidence. 


5. —Sufficient. 

Evidence supported defendant’s conviction 
for especially aggravated kidnapping because 
witnesses testified that defendant arrived at a 
home to deliver drugs and saw the victim 
asleep on a couch, defendant displayed a hand- 
gun and ordered the homeowner to buy some 
duct tape and to bind the victim’s hands with 
the duct tape while the victim slept, defendant 
pulled and led the victim outside, and defen- 
dant struggled with the victim before shooting 
and killing the victim. Cartridge casings found 
at the scene were fired from defendant’s hand- 
gun. State v. Allen, — S.W.3d —, 2021 Tenn. 
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Crim. App. LEXIS 164 (Tenn. Crim. App. Apr. 
21, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction for especially aggravated kid- 
napping. Defendant confined the victim in her 
house by holding her down with his knee on her 
back and then holding her in a headlock or 
choke hold at knifepoint and threatening sev- 
eral times to kill her. State v. Purcell, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 217 (Tenn. 
Crim. App. May 13, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction for especially aggravated kid- 
napping because the evidence showed that de- 
fendant and co-defendant approached the 
victim in the victim’s parked vehicle, pointed a 
gun at the victim, demanded the victim exit the 
vehicle and turn over the victim’s personal 
effects, ordered the victim to the ground and 
not to move or speak or else the victim would be 
shot to reduce the defendant’s risk of detection 
and to prevent the victim from summoning 
assistance, and drove away in the victim’s ve- 
hicle. State v. Terry, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 373 (Tenn. Crim. App. Aug. 
9, 2021). 

Evidence that defendant caught the victim as 
the ran to escape, took her cell phone, and shot 
her in the knee, then dragged her by her clothes 
and hair to her vehicle and forced her into the 
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passenger seat, and then shot her again as she 
tried to retrieve her gun before driving away 
was sufficient to support defendant’s aggra- 
vated kidnapping conviction. State v. Lee, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 397 
(Tenn. Crim. App. Aug. 27, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction of especially aggravated kid- 
napping because when defendant forced the 
victim into her car at gunpoint to drive to an 
apartment complex, he confined her unlawfully 
and interfered substantially with her liberty 
while using a deadly weapon. State v. Newman, 
— S.W.3d —, 2021 Tenn. Crim. App. LEXIS 493 
(Tenn. Crim. App. Oct. 19, 2021). 


7. Jury Instructions. 

Trial court did not plainly err by instructing 
the jury concerning aggravated kidnapping be- 
cause it provided both a correct and an incor- 
rect statement of the elements as charged and 
sufficient evidence existed to support a convic- 
tion under the correct alignment of elements, 
and therefore the court could not say with 
certainty that the incorrect instruction neces- 
sarily resulted in the jury’s convicting defen- 
dant based on an uncharged mode of liability. 
State v. Edwards, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 281 (Tenn. Crim. App. June 
22, 2021). 


Part 4 RoBBERY 


39-13-401. Robbery. 


NOTES TO DECISIONS 


ANALYSIS 


9. Evidence. 
11. —Sufficient. 


9. Evidence. 


11. —Sufficient. 

Evidence supported defendant’s conviction 
for attempted aggravated robbery because wit- 
nesses testified that defendant hit the victim on 
the head with defendant’s gun, said “run your 
pockets”—slang for emptying your pockets to 
do a robbery—during an incident while playing 
basketball at a community center, and began 
shooting the gun when the victim grabbed 
defendant’s arm. The evidence thus was suffi- 
cient that defendant attempted to rob the vic- 
tim and that the victim was killed during the 
attempt. State v. Givand, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 183 (Tenn. Crim. App. 
Apr. 28, 2021). 

Evidence was sufficient to sustain defen- 
dant’s robbery conviction because defendant 
concocted a story about the victim’s having 


attempted to rape her, which she told to a 
co-participant, when the victim appeared, de- 
fendant violently assaulted the victim, and de- 
fendant admitted in her statement to a detec- 
tive that she participated in the robbery and 
killing. State v. Hurst, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 200 (Tenn. Crim. App. May 
7,°2021): 

Evidence was sufficient to sustain defen- 
dant’s aggravated robbery conviction because 
defendant was armed with a handgun and stole 
the victim’s wallet and car keys, the victim 
identified defendant in a photographic lineup, 
and the victim did not waver in his identifica- 
tion despite vigorous cross-examination. State 
v. O’Neal, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 204 (Tenn. Crim. App. May 7, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction for especially aggravated rob- 
bery because after the victim’s death, defen- 
dant took her car and daughter on the run and 
used her debit card several times over the 
course of the next two days to take $500 from 
her account; it was within the province of the 
jury to determine that defendant took the debit 
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card either from the victim’s person or her 
apartment and that the victim suffered serious 
bodily injury. State v. Enix, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 233 (Tenn. Crim. App. 
May 26, 2021). 

Evidence was sufficient to sustain defen- 
dant’s especially aggravated robbery conviction 
because defendant stabbed and shot the victim, 
causing his death, during the course of stealing 
a large assortment of valuable firearms and 
possibly cash from the pawnshop. State v. Kil- 
gore, — S.W.38d —, 2021 Tenn. Crim. App. 
LEXIS 339 (Tenn. Crim. App. July 23, 2021). 

Evidence was sufficient to sustain defen- 
dant’s attempted aggravated robbery and 
felony murder convictions because defendant’s 
left-handedness, height, the white-striped 
pants visible in the surveillance recordings, 
and his friendship with the co-defendants cir- 
cumstantially established that he was the 
taller robber who shot the victim. State v. 
Douglas, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 459 (Tenn. Crim. App. Sept. 30, 2021). 

Evidence supported defendant’s conviction 
for aggravated robbery because the evidence 
showed that defendant pulled a gun on the 
victim, ordered the victim not to move, and 
demanded the victim’s money, while co-defen- 
dant then approached and pointed what ap- 
peared to be another deadly weapon at the 
victim’s head, grabbed money from the victim’s 
hand, and ran off. Defendant then fired defen- 
dant’s gun in the air, told the victim and the 
other people in defendant’s vehicle to leave the 
area, and fled the scene. State v. White, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 477 
(Tenn. Crim. App. Oct. 12, 2021). 


39-13-402. Aggravated robbery. 
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Sufficient evidence supported defendant’s 
conviction for first-degree murder and espe- 
cially aggravated robbery because the evidence 
established that defendant robbed the victim of 
his shoes at gunpoint and caused the victim to 
suffer serious bodily injury. The evidence also 
sufficiently established that defendant shot and 
killed the victim in perpetration of the robbery 
and with premeditation. State v. Ivory, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 503 
(Tenn. Crim. App. Oct. 26, 2021). 

There was sufficient evidence to convict de- 
fendants of robbery because defendants took 
money off the victim’s coffee table and other 
personal items and the victim testified that he 
was hit by an elbow and that, while he origi- 
nally thought defendants were joking with him, 
became fearful when he realized they were 
trying to take things from him. State v. Hart- 
shaw, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 562 (Tenn. Crim. App. Dec. 10, 2021). 

Evidence was sufficient to support defen- 
dant’s convictions for first degree felony murder 
and aggravated robbery because there was tes- 
timony that testified that defendant, on his own 
accord, shot the victim during the drug buy and 
took the victim’s marijuana. State v. Berry, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 51 
(Tenn. Crim. App. Feb. 10, 2022). 

Defendant’s convictions for first degree pre- 
meditated murder, felony murder, and espe- 
cially aggravated robbery were affirmed be- 
cause there was sufficient evidence for the jury 
to determine defendant was the shooter even 
after considering the victim’s dying declaration 
and the presence of gunshot residue on another 
individual. State v. Coyne, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 57 (Tenn. Crim. App. 
Feb. 11, 2022). 


NOTES TO DECISIONS 


ANALYSIS 


10. Evidence. 
11. . —Sufficient. 
15. Sentencing. 


10. Evidence. 


11. —Sufficient. 

Evidence supported defendant’s conviction 
for attempted aggravated robbery because wit- 
nesses testified that defendant hit the victim on 
the head with defendant’s gun, said “run your 
pockets”—slang for emptying your pockets to 
do a robbery—during an incident while playing 
basketball at a community center, and began 
shooting the gun when the victim grabbed 
defendant’s arm. The evidence thus was suffi- 
cient that defendant attempted to rob the vic- 
tim and that the victim was killed during the 


attempt. State v. Givand, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 183 (Tenn. Crim. App. 
Apr. 28, 2021). 

Evidence was sufficient to sustain defen- 
dant’s aggravated robbery conviction because 
defendant was armed with a handgun and stole 
the victim’s wallet and car keys, the victim 
identified defendant in a photographic lineup, 
and the victim did not waver in his identifica- 
tion despite vigorous cross-examination. State 
v. O’Neal, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 204 (Tenn. Crim. App. May 7, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated robbery as ei- 
ther the principal offender or under a theory of 
criminal responsibility because it showed that 
one man pointed a gun at the victim and 
ordered her to exit her vehicle, defendant drove 
the vehicle to an abandoned house, and defen- 
dant held the victim at gunpoint while the 
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other men removed the victim’s belongings. 
State v. Shannon, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 276 (Tenn. Crim. App. June 
22, 2021). 

Evidence was sufficient to support defen- 
dant’s convictions of aggravated robbery and 
assault because the evidence showed that de- 
fendant, armed with a BB gun, entered the 
store and demanded money from the cash reg- 
ister, both eyewitnesses identified defendant as 
the perpetrator, and near were defendant was 
located officers found clothing matching the 
description given by the eyewitnesses, and the 
clothing contained defendant's DNA. State v. 
Yates, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 297 (Tenn. Crim. App. July 7, 2021). 

Evidence was sufficient to support defen- 
dant’s convictions for carjacking and aggra- 
vated robbery because the victim identified 
defendant as the man who approached him 
from the front in a photographic lineup, law 
enforcement found the vehicle parked but still 
running 0.8 mile from an address associated 
with defendant, and found defendant’s palm 
print on the vehicle. State v. Grandberry, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 298 
(Tenn. Crim. App. July 7, 2021). 

Evidence supported defendant’s conviction 
for aggravated robbery because the evidence 
showed that defendant pulled a gun on the 
victim, ordered the victim not to move, and 
demanded the victim’s money, while co-defen- 
dant then approached and pointed what ap- 
peared to be another deadly weapon at the 
victim’s head, grabbed money from the victim’s 
hand, and ran off. Defendant then fired defen- 
dant’s gun in the air, told the victim and the 
other people in defendant’s vehicle to leave the 
area, and fled the scene. State v. White, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 477 
(Tenn. Crim. App. Oct. 12, 2021). _ 

Even was sufficient to support defendant’s 
conviction of aggravated robbery because the 
victim testified that defendant forced her at 
gunpoint to drive her car to an apartment 
complex, where he left her and took her vehicle 
and driver’s license. Defendant was appre- 
hended six days later after a police chase in 
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which he and the co-defendant wrecked the 
victim’s vehicle, and defendant had possession 
of the victim’s driver’s license. State v. New- 
man, — S.W3d —, 2021 Tenn. Crim. App. 
LEXIS 493 (Tenn. Crim. App. Oct. 19, 2021). 

Evidence was sufficient to sustain defen- 
dant’s conviction for aggravated robbery be- 
cause defendant knowingly and intentionally 
took the victim’s car at gunpoint, after shooting 
the other victim and driving the vehicle from 
the scene, where it was later found abandoned 
behind a convenience store. State v. Brooks, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 500 
(Tenn. Crim. App. Oct. 22, 2021). 

Sufficient evidence supported defendant’s 
conviction for aggravated robbery because the 
victim told the police seconds after the incident 
that a man had showed him a gun and he then 
threw his wallet at the man. Moments later, 
when officers stopped defendant, he was hold- 
ing the victim’s wallet in his left hand and had 
a BB gun. State v. Shawell, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 532 (Tenn. Crim. App. 
Nov. 16, 2021). 

There was sufficient evidence to convict de- 
fendants of aggravated robbery because the 
evidence presented at trial was that one defen- 
dant wielded a gun and had a hammer when 
defendants were inside the victim’s apartment 
and forcibly taking his money and property. 
State v. Hartshaw, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 562 (Tenn. Crim. App. Dec. 
10, 2021). 


15. Sentencing. 

Trial court did not abuse its discretion by 
sentencing defendant to the maximum possible 
sentence for his convictions because it chose 
sentences within the appropriate range, as de- 
fendant was a Range II, multiple offender, and 
the record supported the trial court’s finding 
that defendant employed or possessed a firearm 
during the commission of a carjacking, as the 
victim reported defendant to have approached 
him with a gun while he and another individual 
robbed the victim. State v. Grandberry, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 298 
(Tenn. Crim. App. July 7, 2021). 


39-13-403. Especially aggravated robbery. 


NOTES TO DECISIONS 


ANALYSIS 


Elements. 
—Serious Bodily Injury. 
Evidence Sufficient. 


Onr 


1. Elements. 


2. —Serious Bodily Injury. 
Sufficient evidence supported defendant’s 
conviction for first-degree murder and espe- 
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cially aggravated robbery because the evidence 
established that defendant robbed the victim of 
his shoes at gunpoint and caused the victim to 
suffer serious bodily injury. The evidence also 
sufficiently established that defendant shot and 
killed the victim in perpetration of the robbery 
and with premeditation. State v. Ivory, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 503 
(Tenn. Crim. App. Oct. 26, 2021). 


6. Evidence Sufficient. 

For purposes of defendant’s aggravated rob- 
bery conviction, the evidence was sufficient to 
establish that the victim suffered serious bodily 
injury, where the victim was shot five times by 
defendant, lost the use of his legs for several 
months, lost the use of his right hand for over a 
year, and experienced a lot of pain. State v. 
Hurt, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 138 (Tenn. Crim. App. Apr. 9, 2021). 

Evidence that defendant admitted being at 
the scene prior to the shooting and to driving 
the car taken in the subsequent robbery, defen- 
dant’s fingerprints were on the victim’s car, the 
spent cartridge casing found at the scene was 
fired from the same gun used to fire a spent 
cartridge casing found at the scene of a shoot- 
ing and robbery that same night, the bullet 
recovered from the victim’s body was fired from 
the same gun used at the robbery, and defen- 
dant’s blood was on the driver’s side airbag of 
the car that was taken during the robbery 
supported convictions for felony murder, second 
degree murder, and aggravated robbery. State 
v. Newsom, — 8.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 194 (Tenn. Crim. App. May 4, 2021). 

Evidence supported defendant’s conviction 
for aggravated robbery because the evidence 
showed that defendant and co-defendant shot 
the victim multiple times after co-defendant 
took the victim’s gun during an argument. 
Although defendant did not take anything from 
the victim, the evidence clearly established 
that defendant was criminally responsible for 
the co-defendant’s taking the victim’s gun. 
State v. Adams, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 192 (Tenn. Crim. App. Apr. 30, 
2021). 

Evidence supported defendant’s facilitation 
of especially aggravated robbery conviction be- 
cause evidence established that codefendant 
demanded the victim’s possessions and then 
shot and killed the victim while riding in the 
backseat of the victim’s car. The evidence also 
established that defendant knew codefendant 
was going to rob the victim and that defendant, 
who was riding in the passenger seat, assisted 
codefendant in the robbery by arranging for the 
meeting between defendant and co-defendant 
and by preventing the victim from getting a 
gun. State v. Robinson, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 213 (Tenn. Crim. App. 
May 11, 2021). 


TENNESSEE CODE 


150 


Evidence was sufficient to support defen- 
dant’s conviction for especially aggravated rob- 
bery because after the victim’s death, defen- 
dant took her car and daughter on the run and 
used her debit card several times over the 
course of the next two days to take $500 from 
her account; it was within the province of the 
jury to determine that defendant took the debit 
card either from the victim’s person or her 
apartment and that the victim suffered serious 
bodily injury. State v. Enix, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 233 (Tenn. Crim. App. 
May 26, 2021). 

Evidence was sufficient to sustain defen- 
dant’s convictions for felony murder and at- 
tempted especially aggravated robbery because 
defendant and the co-conspirator went to a 
house where the victim agreed to sell them 
marijuana, defendant began shooting and shot 
the victim in the hand while the co-conspirator 
attempted to remove items from the victim’s 
pockets; defendant screamed that the co-con- 
spirator had been hit, and the co-conspirator 
died after being shot in the head. State v. 
Crawford, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 318 (Tenn. Crim. App. July 15, 2021). 

Evidence was sufficient to sustain defen- 
dant’s especially aggravated robbery conviction 
because defendant stabbed and shot the victim, 
causing his death, during the course of stealing 
a large assortment of valuable firearms and 
possibly cash from the pawnshop. State v. Kil- 
gore, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 339 (Tenn. Crim. App. July 23, 2021). 

Defendant’s convictions of second-degree 
murder, attempted especially aggravated rob- 
bery and attempted aggravated robbery were 
supported by sufficient evidence; defendant and 
co-defendant approached the victims, and when 
they refused to stop walking, co-defendant shot 
and killed one of them. Fact that defendant was 
not the shooter was of no consequence; jury was 
instructed on criminal responsibility for an- 
other person’s conduct. State v. Santillan, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 369 
(Tenn. Crim. App. Aug. 5, 2021). 

Evidence that defendant contacted the victim 
to purchase marijuana, defendant and codefen- 
dant planned to rob the victim, and during the 
robbery codefendant shot and killed the victim 
was sufficient to support convictions for first 
degree felony murder and attempted especially 
aggravated robbery based on a theory of crimi- 
nal responsibility. State v. Smith, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 454 (Tenn. Crim. 
App. Sept. 29, 2021). 

Evidence was sufficient to sustain defen- 
dant’s convictions for especially aggravated 
robbery and carjacking because defendant was 
armed with a handgun as he and an armed 
accomplice accosted the victim outside her 
apartment building and demanded that she 
hand over her keys, when she refused, the 
accomplice fired a gunshot at the victim’s feet, 
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causing her to toss her keys into the air and flee 
through the parking lot; defendant and his 
accomplice fired their guns at the victim as she 
fled, with three of the bullets striking her and 
causing serious injuries, and defendant’s fin- 
gerprint was found on a bottle left in the 
victim’s vehicle. State v. Tennant, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 497 (Tenn. Crim. 
App. Oct. 22, 2021). 

Sufficient evidence supported defendant’s 
robbery and theft, and felony murder convic- 
tions because, although there was no DNA 
evidence tying him, or anyone, to the crime, 
there was eyewitness testimony that evidenced 
defendant planning the robbery with his 
mother, possessing the likely murder weapon, 
giving his friends the victims’ credit card to pay 
for multiple things, and possessing the lockbox 
suitcase that contained many of the victims’ 
possessions, and he admitted to the robbery. 
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State v. Presley, — S.W.38d —, 2022 Tenn. Crim. 
App. LEXIS 38 (Tenn. Crim. App. Feb. 2, 2022). 

Evidence was sufficient to support defen- 
dant’s convictions for first degree felony murder 
and aggravated robbery because there was tes- 
timony that testified that defendant, on his own 
accord, shot the victim during the drug buy and 
took the victim’s marijuana. State v. Berry, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 51 
(Tenn. Crim. App. Feb. 10, 2022). 

Defendant’s convictions for first degree pre- 
meditated murder, felony murder, and espe- 
cially aggravated robbery were affirmed be- 
cause there was sufficient evidence for the jury 
to determine defendant was the shooter even 
after considering the victim’s dying declaration 
and the presence of gunshot residue on another 
individual. State v. Coyne, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 57 (Tenn. Crim. App. 
Feb. 11, 2022). 


NOTES TO DECISIONS 


ANALYSIS 


5: Evidence Sufficient. 
T Sentence. 
8 Election. 


5. Evidence Sufficient. 

Evidence was sufficient to support defen- 
dant’s convictions for carjacking and aggra- 
vated robbery because the victim identified 
defendant as the man who approached him 
from the front in a photographic lineup, law 
enforcement found the vehicle parked but still 
running 0.8 mile from an address associated 
with defendant, and found defendant’s palm 
print on the vehicle. State v. Grandberry, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 298 
(Tenn. Crim. App. July 7, 2021). 

Evidence was sufficient to support defen- 
dant’s carjacking conviction; defendant ap- 
proached the victim as she was exiting her car, 
he demanded her keys repeatedly, pulled her 
purse off of her arm and threw it in the passen- 
ger seat before he took off in her car, the victim 
heard a gunshot as defendant drove off, and the 
victim was upset and scared when officers ar- 
rived at the scene. State v. Wade, — 8.W.3d —, 
2021 Tenn. Crim. App. LEXIS 357 (Tenn. Crim. 
App. July 29, 2021). 

Evidence was sufficient to sustain defen- 
dant’s convictions for especially aggravated 
robbery and carjacking because defendant was 
armed with a handgun as he and an armed 
accomplice accosted the victim outside her 


apartment building and demanded that she 
hand over her keys, when she refused, the 
accomplice fired a gunshot at the victim’s feet, 
causing her to toss her keys into the air and flee 
through the parking lot; defendant and his 
accomplice fired their guns at the victim as she 
fled, with three of the bullets striking her and 
causing serious injuries, and defendant’s fin- 
gerprint was found on a bottle left in the 
victim’s vehicle. State v. Tennant, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 497 (Tenn. Crim, 
App. Oct. 22, 2021). 


7. Sentence. 

Trial court did not abuse its discretion by 
sentencing defendant to the maximum possible 
sentence for his convictions because it chose 
sentences within the appropriate range, as de- 
fendant was a Range II, multiple offender, and 
the record supported the trial court’s finding 
that defendant employed or possessed a firearm 
during the commission of.a carjacking, as the 
victim reported defendant to have approached 
him with a gun while he and another individual 
robbed the victim. State v. Grandberry, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 298 
(Tenn. Crim. App. July 7, 2021). 


8. Election. 

Defendant was charged with one count of 
carjacking under alternate theories; no election 
was required and defendant was not entitled to 
plain error relief. State v. Wade, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 357 (Tenn. Crim. 
App. July 29, 2021). 
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Part 5 SEXUAL OFFENSES 


39-13-5011. Definitions for §§ 39-13-501 — 39-13-511. 


NOTES TO DECISIONS 


ANALYSIS 


2 Coercion. 

So Sexual Penetration. 
8. Evidence Sufficient. 
2 


Coercion. 

Evidence was sufficient to establish that de- 
fendant used force and coercion to sexually 
penetrate the victim; defendant agreed that he 
orally and vaginally penetrated the victim, who 
said that defendant had threatened to snap her 
neck, that he had previously been incarcerated 
for murder, and that he was not afraid to go 
back to prison. A nurse also testified that the 
victim suffered an injury to her genitals consis- 
tent with the victim’s narrative of forcible sex. 
State v. Mitchell, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 555 (Tenn. Crim. App. Dec. 
7, 2021). 


3. Sexual Penetration. 

Sufficient evidence supported defendant’s 
rape of a child conviction, as a rational juror 
could have found from the victim’s testimony 
that digital penetration, however slight, of the 
outer folds of her vagina occurred, which was 
sufficient to establish sexual penetration of the 
victim. State v. Pennington, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 238 (Tenn. Crim. App. 
May 27, 2021). 

Evidence was insufficient to support defen- 
dant’s conviction of incest concerning the 
graveyard incident because only the prosecutor 
ever gave any indication of what occurred in the 
graveyard, and the victim never confirmed, 
denied, or even commented on the State’s sub- 
sequent assertion that the victim and defen- 
dant had sex in the graveyard. State v. Jame- 
son, —S.W.3d —, 2021 Tenn. Crim. App. LEXIS 
364 (Tenn. Crim. App. Aug. 3, 2021). 

Evidence was sufficient to sustain defen- 
dant’s conviction for rape of a child because the 
victim testified that defendant touched the vic- 
tim’s private with defendant’s private and on 
defendant’s computer in defendant’s home was 
found a video and a still photograph depicting a 


penis between the labia and buttocks of a 
prepubescent child. The victim identified a por- 
tion of that photograph that showed the vic- 
tim’s socks and shoes, and a mark on the left 
hand of the person in the video matched a mark 
in other photographs of defendant’s left hand. 
State v. Gilbreath, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 451 (Tenn. Crim. App. Sept. 
28, 2021). 


8. Evidence Sufficient. 

Evidence was insufficient to support defen- 
dant’s conviction for rape because the victim 
testified that defendant led her behind a cur- 
tain under the pretense that she would meet 
the performer there and once behind the cur- 
tain, the victim fell, and defendant held her 
down with his arm and leg while he removed 
her clothing and the victim recalled trying to 
“srab at him” and telling him to “stop”. State v. 
Johnson, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 576 (Tenn. Crim. App. Dec. 17, 2021). 

Defendant was properly convicted of continu- 
ous sexual abuse of a child because the jury 
clearly unanimously agreed that defendant 
committed three or more acts of sexual abuse of 
child during a period longer than ninety days 
by finding him guilty of one count of rape of a 
child and eighty-one counts of aggravated 
sexual battery and the jury was not required to 
unanimously agree on which three specific acts 
of those counts supported the continuous 
sexual abuse conviction. State v. Cox, —S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 43 (Tenn. 
Crim. App. Feb. 3, 2022). 

Before he married the victim’s mother, defen- 
dant touched the victim on her naked bottom 
under circumstances from which a rational jury 
could conclude that he had done so to satisfy his 
desire for sexual gratification; the victim testi- 
fied that, after defendant married her mother, 
he required that she perform “sexual favors” in 
exchange for his permission to engage in activi- 
ties with her friends, and defendant acknowl- 
edged the transactional nature of their rela- 
tionship to the police. State v. Arnold, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 54 (Tenn. 
Crim. App. Feb. 9, 2022). 
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NOTES TO DECISIONS 


ANALYSIS 


3. Bodily Injury. 
8. Evidence. 
10. —Sufficient. 


3. Bodily Injury. 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated rape because it 
proved that he caused bodily injury to the 
victim, as during the examination the nurse 
observed lacerations to the victim’s fascia-vicu- 
laris and posterior fourchette, the victim testi- 
fied that it hurt when defendant penetrated 
her, and the nurse testified that the victim had 
five lacerations and that, when such injuries to 
the genitals can be observed, they usually 
stemmed from blunt force penetration. State v. 
McGlown, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 489 (Tenn. Crim. App. Oct. 14, 2021). 


8. Evidence. 
10. —Sufficient. 


Evidence was sufficient to support defen- 
dant’s conviction of aggravated rape because 


39-13-503. Rape. 


there was ample evidence of penetration, in- 
cluding defendant’s confession, the victim’s rec- 
ollection of her assailant attempting to remove 
her shorts, the victim experienced a burning 
sensation when she used the bathroom after- 
wards, she had an actively bleeding laceration 
on her vaginal opening hours after the assault, 
and the forensic examiner testified that it 
would have been impossible for the victim to 
have sustained her injuries from a struggle or 
being kneed in the crotch because the injuries 
were on the interior of the vagina. State v. 
Jefferson, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 273 (Tenn. Crim. App. June 22, 2021). 

Evidence presented was that defendant en- 
tered the room in which the victim was sleep- 
ing, got on top of her, and penetrated her vagina 
with his penis and fingers; the victim saw him 
leaving the bedroom after the rape, she later 
told law enforcement that he was the rapist, 
and she identified him in the courtroom as the 
perpetrator. State v. Griggs, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 478 (Tenn. Crim. App. 
Oct. 12, 2021). 


NOTES TO DECISIONS 


ANALYSIS 


7. Sufficiency of Evidence. 
8. Sentencing. 


7. Sufficiency of Evidence. 

Victim’s testimony alone was sufficient to 
sustain defendant’s convictions of rape and 
incest; the victim testified that defendant or- 
dered her, his daughter, to go into his bedroom, 
then ordered her to perform oral sex on him and 
afterward proceeded to penetrate her vagina 
with his penis. State v. Murphy, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 283 (Tenn. Crim. 
App. June 25, 2021). 

Evidence was sufficient to support defen- 
dant’s rape conviction because the victim pro- 
vided an account of a sexual assault occurring 
after defendant approached her with questions 
about buses and the bus station and then 
attacked her and took her behind a residence to 
perpetrate his attack. Her account of a non- 
consensual sexual encounter was corroborated 
by the forensic examination, defendant’s DNA 
was found on her breast, and GPS data showed 
that he had been in the area of the attack. State 


v. Vance, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 310 (Tenn. Crim. App. July 12, 2021). 

Evidence was sufficient to establish that de- 
fendant used force and coercion to sexually 
penetrate the victim; defendant agreed that he 
orally and vaginally penetrated the victim, who 
said that defendant had threatened to snap her 
neck, that he had previously been incarcerated 
for murder, and that he was not afraid to go 
back to prison. A nurse also testified that the 
victim suffered an injury to her genitals consis- 
tent with the victim’s narrative of forcible sex. 
State v. Mitchell, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 555 (Tenn. Crim. App. Dec. 
7, 2021). 

Evidence was insufficient to support defen- 
dant’s conviction for rape because the victim 
testified that defendant led her behind a cur- 
tain under the pretense that she would meet 
the performer there and once behind the cur- 
tain, the victim fell, and defendant held her 
down with his arm and leg while he removed 
her clothing and the victim recalled trying to 
“grab at him” and telling him to “stop”. State v. 
Johnson, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 576 (Tenn. Crim. App. Dec. 17, 2021). 

Before he married the victim’s mother, defen- 
dant touched the victim on her naked bottom 


39-13-504 


under circumstances from which a rational jury 
could conclude that he had done so to satisfy his 
desire for sexual gratification; the victim testi- 
fied that, after defendant married her mother, 
he required that she perform “sexual favors” in 
exchange for his permission to engage in activi- 
ties with her friends, and defendant acknowl- 
edged the transactional nature of their rela- 
tionship to the police. State v. Arnold, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 54 (Tenn. 
Crim. App. Feb. 9, 2022). 


8. Sentencing. 

Existence of a position of trust was not an 
essential element of incest because the statute 
prohibited sexual penetrations among a wide 
relations, including parent and child; therefore, 
the trial court did not err by applying enhance- 
ment factor 14, that defendant abused a posi- 
tion of private trust in committing the offenses 
against the victim, his daughter, in connection 
with his rape and incest convictions. State v. 
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Murphy, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 283 (Tenn. Crim. App. June 25, 2021). 

Trial court did not abuse its discretion by 
imposing defendant’s 25-year sentence con- 
secutively to a 10-year sentence he was serving 
because the record showed that he cornmitted 
the instant rape while on probation for another 
rape. His criminal history spanned his entire 
adult life and past incarcerations and supervi- 
sion had failed to correct his behavior. State v. 
Vance, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 310 (Tenn. Crim. App. July 12, 2021). 

Trial court properly classified defendant as a 
repeat violent offender, which required manda- 
tory sentences of life without the possibility of 
parole; defendant had been convicted in 1994 of 
second degree murder and he was convicted in 
this case of aggravated kidnapping and rape, 
both of which were violent felonies under the 
statute. State v. Mitchell, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 555 (Tenn. Crim. App. 
Dec. 7, 2021). 


39-13-504. Aggravated sexual battery. 


NOTES TO DECISIONS 


ANALYSIS 


11. Evidence. 
44 = pulacient: 


11. Evidence. 


12. —Sufficient. 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated sexual battery 
because the victim testified that defendant 
touched his posterior while the victim sat in 
front of defendant in a chair, the victim said 
defendant’s pants were unzipped and that de- 
fendant instructed the victim kiss defendant 
using the victim’s tongue, and a witness testi- 
fied that he saw defendant’s pants unfastened 
when a child sat on his lap. State v. Liddell, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 174 
(Tenn. Crim. App. Apr. 28, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated sexual battery 
because the victim testified that he and defen- 
dant were alone in defendant’s bedroom when 
defendant told the victim to sit on defendant’s 
lap, the victim said defendant touched his but- 
tocks inside his clothes, and another victim 
testified that he saw defendant touch the vic- 
tim’s buttocks inside the victim’s clothes. State 
v. Liddell, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 174 (Tenn. Crim. App. Apr. 28, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated sexual battery 
because the victim testified that defendant 
touched his “behind” under his clothes and that 


defendant kissed the victim on the lips, a wit- 
ness testified that she saw the victim sitting on 
defendant’s lap in the bedroom, and another 
victim testified that he saw defendant inappro- 
priately touching the victim on the buttocks. 
State v. Liddell, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 174 (Tenn. Crim. App. Apr. 28, 
2021). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated sexual battery 
because another victim testified that he saw 
defendant stick his fingers in two other vic- 
tims’s butts, and the victim testified that he 
saw defendant’s thumb sticking out of one of 
the victim’s pants but that the rest of defen- 
dant’s hand was inside the victim’s pants. State 
v. Liddell, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 174 (Tenn. Crim. App. Apr. 28, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction of attempted aggravated 
sexual battery because the victim testified that 
defendant gave her liquor and slid his hand 
down her back trying to touch her buttocks but 
that she left the room to prevent him from 
doing so. Another victim testified that he saw 
the victim sit on defendant’s lap and that 
defendant touched the victim on her buttocks. 
State v. Liddell, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 174 (Tenn. Crim. App. Apr. 28, 
2021). 

Evidence was sufficient to sustain defen- 
dant’s aggravated sexual battery conviction be- 
cause the victim testified that when she was 
twelve, defendant moved his hands up her legs 
until his hands reached her private area, defen- 
dant told her he needed to check her “down 
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there” with a flashlight, and defendant used his 
hands to “spread” her “private area” apart. 
State v. Bristol, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 179 (Tenn. Crim. App. Apr. 29, 
2021). 

Evidence that defendant showed the victim a 
video of a female’s mouth on a male’s genitals, 
asked the victim to touch his penis and forced 
the victim to touch his penis after she she 
refused was sufficient to support defendant’s 
convictions for sexual exploitation of a minor by 
electronic means and sexual battery. State v. 
Ladd, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 229 (Tenn. Crim. App. May 25, 2021). 

Habeas petitioner was not entitled to a cer- 
tificate of appealability (COA) because he failed 
to make a substantial showing of the denial of a 
constitutional right with respect to his suffi- 
ciency of evidence claim for an aggravated 
sexual battery conviction as the state court’s 
application of a standard for weighing direct 
and circumstantial evidence did not violate due 
process. Phillips v. Byrd, — F.3d —, — FED 
App. —, 2021 U.S. App. LEXIS 16800 (6th Cir. 
June 4, 2021). 

Evidence was sufficient to show that defen- 
dant committed aggravated sexual battery by 
intentionally touching the seven-year-old vic- 
tim’s vaginal area for the purpose of sexual 
arousal or gratification; the victim identified 
defendant as looking like the man who touched 
her and the victim’s mother testified that the 
victim identified defendant as the man who 
touched her. Court presumed missing exhibits 
supported conclusion that evidence was suffi- 
cient. State v. Morales, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 307 (Tenn. Crim. App. July 
9, 2021). 


39-13-522. Rape of a child. 
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Evidence was sufficient to convict defendant 
of attempted aggravated sexual battery be- 
cause the child testified that defendant touched 
his penis; and the jury could infer that the 
touching was for the purpose of sexual arousal 
or gratification as an adult man had no reason 
to touch or squeeze, or attempt to touch or 
squeeze, the penis of a child in a movie theater 
bathroom. State v. Martinez, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 314 (Tenn. Crim. App. 
July 14, 2021). 

Defendant was properly convicted of continu- 
ous sexual abuse of a child because the jury 
clearly unanimously agreed that defendant 
committed three or more acts of sexual abuse of 
child during a period longer than ninety days 
by finding him guilty of one count of rape of a 
child and eighty-one counts of aggravated 
sexual battery and the jury was not required to 
unanimously agree on which three specific acts 
of those counts supported the continuous 
sexual abuse conviction. State v. Cox, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 43 (Tenn. 
Crim. App. Feb. 3, 2022). 

Before he married the victim’s mother, defen- 
dant touched the victim on her naked bottom 
under circumstances from which a rational jury 
could conclude that he had done so to satisfy his 
desire for sexual gratification; the victim testi- 
fied that, after defendant married her mother, 
he required that she perform “sexual favors” in 
exchange for his permission to engage in activi- 
ties with her friends, and defendant acknowl- 
edged the transactional nature of their rela- 
tionship to the police. State v. Arnold, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 54 (Tenn. 
Crim. App. Feb. 9, 2022). 


NOTES TO DECISIONS 


ANALYSIS 


8. Evidence. 

9. —Sufficient. 

18. Sentence. 

14. Prosecutorial Misconduct. 


8. Evidence. 


9. —Sufficient. 

Sufficient evidence supported defendant’s 
rape of a child conviction, as a rational juror 
could have found from the victim’s testimony 
that digital penetration, however slight, of the 
outer folds of her vagina occurred, which was 
sufficient to establish sexual penetration of the 
victim. State v. Pennington, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 238 (Tenn. Crim. App. 
May 27, 2021). 


Evidence was sufficient to sustain defen- 
dant’s conviction for rape of a child because the 
victim testified that defendant touched the vic- 
tim’s private with defendant’s private and on 
defendant’s computer in defendant’s home was 
found a video and a still photograph depicting a 
penis between the labia and buttocks of a 
prepubescent child. The victim identified a por- 
tion of that photograph that showed the vic- 
tim’s socks and shoes, and a mark on the left 
hand of the person in the video matched a mark 
in other photographs of defendant’s left hand. 
State v. Gilbreath, — S.W.38d —, 2021 Tenn. 
Crim. App. LEXIS 451 (Tenn. Crim. App. Sept. 
28, 2021). 

Defendant was properly convicted of continu- 
ous sexual abuse of a child because the jury 
clearly unanimously agreed that defendant 
committed three or more acts of sexual abuse of 
child during a period longer than ninety days 


39-13-527 


by finding him guilty of one count of rape of a 
child and eighty-one counts of aggravated 
sexual battery and the jury was not required to 
unanimously agree on which three specific acts 
of those counts supported the continuous 
sexual abuse conviction. State v. Cox, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 43 (Tenn. 
Crim. App. Feb. 3, 2022). 


13. Sentence. 

Trial court properly dismissed petitioner’s 
motion to correct an illegal sentence because 
petitioner failed to state a colorable claim; 
petitioner’s sentence was not illegal because his 
bargained for sentence of twenty-five years for 
rape of a child was the minimum sentence 
possible and specifically authorized by the ap- 
plicable statutory scheme. State v. Curry, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 206 
(Tenn. Crim. App. May 7, 2021). 
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Trial court did not abuse its discretion in 
imposing consecutive sentences, given that he 
was convicted of two statutory offenses involv- 
ing sexual abuse of a minor, he abused a posi- 
tion of private trust in that he was the victim’s 
stepfather, and the trial court implicitly pro- 
vided reasons establishing a ground for impos- 
ing consecutive sentencing. State v. Penning- 
ton, — S.W.3d —, 2021 Tenn. Crim. App. LEXIS 
238 (Tenn. Crim. App. May 27, 2021). 


14. Prosecutorial Misconduct. 

Prosecutor’s change in phraseology, mid- 
question, from “intercourse” to “rape,” which 
more accurately described what was alleged to 
have occurred, did not amount to a statement of 
fact about defendant’s guilt, and thus he failed 
to establish prosecutorial misconduct. State v. 
Pennington, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 238 (Tenn. Crim. App. May 27, 
2021). 


39-13-527. Sexual battery by an authority figure. 


_ NOTES TO DECISIONS 


1. Evidence Sufficient. 

Before he married the victim’s mother, defen- 
dant touched the victim on her naked bottom 
under circumstances from which a rational jury 
could conclude that he had done so to satisfy his 
desire for sexual gratification; the victim testi- 
fied that, after defendant married her mother, 


he required that she perform “sexual favors” in 
exchange for his permission to engage in activi- 
ties with her friends, and defendant acknowl- 
edged the transactional nature of their rela- 
tionship to the police. State v. Arnold, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 54 (Tenn. 
Crim. App. Feb. 9, 2022). 


39-13-528. Offense of solicitation of a minor. 


NOTES TO DECISIONS 


1. Evidence Sufficient. 

Evidence was sufficient to support defen- 
dant’s conviction of solicitation of a person 
under 18 to commit sexual battery because the 
victim testified that while they were in defen- 
dant’s bedroom defendant told him that when 
the victim was ready the victim could “stick his 


penis in defendant’s butt”, the victim testified 
that defendant forcibly kissed the victim’s 
mouth, and the victim testified that defendant 
asked the victim to sit closer to defendant’s 
genitalia. State v. Liddell, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 174 (Tenn. Crim. App. 
Apr. 28, 2021). 


39-13-529. Offense of soliciting sexual exploitation of a minor — Ex- 
ploitation of a minor by electronic means. 


NOTES TO DECISIONS 


1. Sufficiency of Evidence. 

Evidence that defendant showed the victim a 
video of a female’s mouth on a male’s genitals, 
asked the victim to touch his penis and forced 
the victim to touch his penis after she she 


refused was sufficient to support defendant’s 
convictions for sexual exploitation of a minor by 
electronic means and sexual battery. State v. 
Ladd, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 229 (Tenn. Crim. App. May 25, 2021). 


157 


ADVANCE CODE SERVICE 


39-13-1003 


39-13-531. Aggravated rape of a child. 


NOTES TO DECISIONS 


1. Evidence Sufficient. 

Sufficient evidence supported defendant’s 
conviction for aggravated rape of a child and 
aggravated child abuse of his sixteen-month- 
old son because he forcibly grabbed the victim 
by his legs in order to sexually penetrate him, 
which resulted in severe injuries to the victim’s 


anus and rectum as well as the corner fractures 
to the victim’s legs. A rational jury could have 
easily found that the victim sustained serious 
bodily injury based on the horrific anal and 
rectal injuries alone. State v. Porter, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 504 (Tenn. 
Crim. App. Oct. 26, 2021). 


Part 6 INVASION oF Privacy 


39-13-605. Unlawful photography. 


NOTES TO DECISIONS 


5. Sex Offender Registration. 

Trial court did not err by requiring defendant 
to register as a sex offender after defendant 
pleaded guilty to unlawful photography by 
placing a hidden camera in a guest bathroom 
because the trial court considered the circum- 
stances of the offense—defendant planned and 


executed the offense over a period of weeks, 
knew a minor might be captured on video, and 
violated a position of trust—and found that 
there was some interest in deterring defendant 
and others. State v. Walsh, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 209 (Tenn. Crim. App. 
May 10, 2021). 


Part 10 BurGLARY 


39-13-1002. Burglary. 


DECISIONS UNDER PRIOR LAW 


11. Evidence Sufficient. 

Defendant committed burglary because de- 
fendant was sufficiently notified, by the form 
provided and from an oral warning from store 
employees, that he no longer had the effective 
consent to enter its property, yet he chose to 
enter the property and commit a theft therein. 
State v. Burnside, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 202 (Tenn. Crim. App. May 
7, 2021). 

Evidence was sufficient to sustain defendants 
convictions for felony murder in the perpetra- 


39-13-1003. Aggravated burglary. 


tion of an attempted burglary because defen- 
dant’s accomplice entered the victim’s van after 
defendant shot the victim multiple times and 
took a white envelope, and although it ap- 
peared that defendant and his accomplice had 
consent to initially enter the victim’s van, a jury 
could infer that defendant’s accomplice did not 
have consent to reenter the victim’s van to take 
the envelope as the victim was dying after 
defendant shot him multiple times. State v. 
Hoskins, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 315 (Tenn. Crim. App. July 15, 2021). 


DECISIONS UNDER PRIOR LAW 


4, Evidence Sufficient. 

Aggravated burglary conviction was sup- 
ported by evidence that defendants had a plan 
to got the victim’s house and get stuff, they 
armed themselves and approcahed the resi- 


dence, and they fired shots through the door 
when the victim closed it on them. State v. 
Rivas, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 170 (Tenn. Crim. App. Apr. 27, 2021). 


39-14-103 
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CHAPTER 14 
OFFENSES AGAINST PROPERTY 


Part 1 THEFT 


39-14-1003. Theft of property. 


NOTES TO DECISIONS 


ANALYSIS 
9. Evidence. 
10. —Sufficient. 
13. Sentencing. 
9. Evidence. 
10. —Sufficient. 


Evidence was sufficient to support defen- 
dant’s theft convictions because surveillance 
video showed the coconspirator’s truck at the 
rear of the victim’s business and eventually 
leaving with two HVAC units, the coconspirator 
identified defendant as his accomplice, cutting 
the lines to three of the units and helping him 
load two units into the truck, the units were 
worth about $4000 each, and defendant admit- 
ted he removed HVAC units from the victim’s 
business but claimed that he did not know he 
was stealing them. State v. Lynch, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 326 (Tenn. Crim. 
App. July 20, 2021). 

Rational trier of fact could have found defen- 
dant guilty of theft of property valued over 
$60,000 but less than $250,000 as the record 
made clear he intended to deprive a firm of 
outstanding accounts receivable and exercised 
control over the same; defendant admitted to 
taking funds and compiling a “client list” docu- 
menting the monies or services he collected 
from clients for the work he performed while 
employed by the firm, and the firm’s employees 
detailed the manner in which he stole $62,417. 
State v. Wallick, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 415 (Tenn. Crim. App. Sept. 8, 
2021). 

Evidence supported defendant’s conviction 
for aggravated robbery because the evidence 
showed that defendant pulled a gun on the 
victim, ordered the victim not to move, and 
demanded the victim’s money, while co-defen- 
dant then approached and pointed what ap- 
peared to be another deadly weapon at the 
victim’s head, grabbed money from the victim’s 


hand, and ran off. Defendant then fired defen- 
dant’s gun in the air, told the victim and the 
other people in defendant’s vehicle to leave the 
area, and fled the scene. State v. White, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 477 
(Tenn. Crim. App. Oct. 12, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction for theft of property valued 
over $10,000 because a rational jury could infer 
that his possession of a Jeep, coupled with his 
attempt to evade law enforcement, his posses- 
sion of the Jeep keys, and his leaving his own 
property in the Jeep, demonstrated an intent to 
deprive the victims of their Jeep. State v. Reed, 
— $.W.3d —, 2021 Tenn. Crim. App. LEXIS 505 
(Tenn. Crim. App. Oct. 27, 2021). 

State provided proof that defendant regu- 
larly cleaned the victims’ home during the 
same time period that some of the stolen items 
were sold, that she was left alone at times, and 
that she routinely took the household trash 
away with her in a trash bag; the State pro- 
vided proof that someone using defendant’s 
identification sold two of the stolen items to a 
jewelry store and that a man with the same last 
name as defendant, and lived at the same 
address, pawned other stolen items at a pawn- 
shop located approximately thirty minutes 
from the defendant’s home. State v. White, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 536 
(Tenn. Crim. App. Nov. 22, 2021). 


13. Sentencing. 

Trial court did not fail to find the amount of a 
theft was $60,765 as alleged in the present- 
ment in its order of restitution because in 
determining the amount of restitution, the trial 
court stated it did not factor insurance proceeds 
into its decision and instead, imposed $60,000 
in restitution based upon the evidence pre- 
sented at trial, noting the amount that was 
taken was $60,000; the State identified over 
$60,000 in accounts receivable stolen by defen- 
dant, who admitted to taking the funds. State v. 
Wallick, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 415 (Tenn. Crim. App. Sept. 8, 2021). 
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39-14-105. Grading of theft. 
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39-14-115 


NOTES TO DECISIONS 


ANALYSIS 


Aggregation of Value. 

Evidence Sufficient for Grade. 
Evidence Sufficient for Conviction. 
Sentencing. 


EB hse 


7 


Aggregation of Value. 

State properly put forth a theory for aggre- 
gation based on defendant’s common scheme, 
purpose, intent or enterprise of stealing mer- 
chandise from businesses which he would later 
resell in support of his drug habit. State v. 
Burnside, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 202 (Tenn. Crim. App. May 7, 2021). 


3. Evidence Sufficient for Grade. 

Rational trier of fact could have found defen- 
dant guilty of theft of property valued over 
$60,000 but less than $250,000 as the record 
made clear he intended to deprive a firm of 
outstanding accounts receivable and exercised 
control over the same; defendant admitted to 
taking funds and compiling a “client list” docu- 
menting the monies or services he collected 
from clients for the work he performed while 
employed by the firm, and the firm’s employees 
detailed the manner in which he stole $62,417. 
State v. Wallick, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 415 (Tenn. Crim. App. Sept. 8, 
2021). 

Where defendant was convicted of theft of 
cigarettes valued at $2,500 or more but less 


39-14-115. Criminal simulation. 


than $10,000, because there was nothing in 
T.C.A. § 39-11-106(a)(39)(A) limiting fair mar- 
ket value to a single transaction, a reasonable 
trier of fact could have found from the proof 
that the property was worth $2,500 or more. 
State v. Woodard, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 537 (Tenn. Crim. App. Nov. 
23, 2021). 


5. Evidence Sufficient for Conviction. 

It was the jury’s prerogative, based on the 
evidence, to determine the fair market value of 
the stolen items, and the jury obviously be- 
lieved the victims’ testimony that the items 
were missing from their home and found that 
the value of the items was $10,000 or more but 
less than $60,000. State v. White, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 536 (Tenn. Crim. 
App. Nov. 22, 2021). 


7. Sentencing. 

Trial court did not fail to find the amount of a 
theft was $60,765 as alleged in the present- 
ment in its order of restitution because in 
determining the amount of restitution, the trial 
court stated it did not factor insurance proceeds 
into its decision and instead, imposed $60,000 
in restitution based upon the evidence pre- 
sented at trial, noting the amount that was 
taken was $60,000; the State identified over 
$60,000 in accounts receivable stolen by defen- 
dant, who admitted to taking the funds. State v. 
Wallick, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 415 (Tenn. Crim. App. Sept. 8, 2021). 


NOTES TO DECISIONS 


ANALYSIS 


2. Sufficiency of Evidence. 
3; Sentencing. 


2. Sufficiency of Evidence. 

Rational trier of fact could have found defen- 
dant guilty of theft of property valued over 
$60,000 but less than $250,000 as the record 
made clear he intended to deprive a firm of 
outstanding accounts receivable and exercised 
control over the same; defendant admitted to 
taking funds and compiling a “client list” docu- 
menting the monies or services he collected 
from clients for the work he performed while 
employed by the firm, and the firm’s employees 
detailed the manner in which he stole $62,417. 


State v. Wallick, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 415 (Tenn. Crim. App. Sept. 8, 
2021). 


3. Sentencing. 

Trial court did not fail to find the amount of a 
theft was $60,765 as alleged in the present- 
ment in its order of restitution because in 
determining the amount of restitution, the trial 
court stated it did not factor insurance proceeds 
into its decision and instead, imposed $60,000 
in restitution based upon the evidence pre- 
sented at trial, noting the amount that was 
taken was $60,000; the State identified over 
$60,000 in accounts receivable stolen by defen- 
dant, who admitted to taking the funds. State v. 
Wallick, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 415 (Tenn. Crim. App. Sept. 8, 2021). 


39-14-118 
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39-14-118. Illegal possession or fraudulent use of credit or debit card. 


NOTES TO DECISIONS 


| ANALYSIS 


iW Evidence. 
a Jury Instructions. 


1. Evidence. 

Evidence was insufficient to support defen- 
dant’s convictions for fraudulent use of a credit 
care because the record was devoid of evidence 
that defendant used any of the credit card 
numbers associated with the specific victims 
named in three counts of the indictment. State 
v. Perry, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 176 (Tenn. Crim. App. Apr. 29, 2021). 


2. Jury Instructions. 


Because the instruction on the offense of 
conviction contained the incorrect elements, a 


39-14-121. Worthless checks. 


clear and unequivocal rule of law was breached 
and no tactical reason existed to waive the 
error, and defendant’s substantial right to a 
correct and complete charge of the law was 
affected. Because defendant was convicted of 
the lesser-included offense (as improperly in- 
structed) and the evidence was insufficient to 
support a conviction when applying the correct 
elements for fraudulent use of a credit card, 
plain error relief is warranted. State v. Perry, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 176 
(Tenn. Crim. App. Apr. 29, 2021). 


NOTES TO DECISIONS 


1. Fraudulent Intent. 

Because a collecting bank failed to establish 
that a drawer fraudulently stopped payment on 
a check or allowed the check to be dishonored 
due to insufficient funds, the bank could not 
recover under the bad check statute; stopping 


payment on the check only after the bank’s 
customer, who indorsed the check, failed to 
fulfill his obligations was not fraudulent. Har- 
peth Fin. Servs. LLC v. Pinson, — S.W.3d —, 
2021 Tenn. App. LEXIS 211 (Tenn. Ct. App. 
May 27, 2021). 


Part 2 ANIMALS 


39-14-202. Cruelty to animals. 


NOTES TO DECISIONS 


ANALYSIS 


if Construction. 
p. Miscellaneous. 
3 Evidence Sufficient. 


1. Construction. 

Statute was not unconstitutional as applied 
to defendant; the natural and ordinary mean- 
ing of the word “care” placed him on notice that 
he had to provide the necessary care that a 
reasonable person in his situation would pro- 
vide for the horses, and defendant, who held 
himself out as a horse trainer and boarder and 
who had access to veterinary guidance, was ina 
position to determine the measures reasonably 
required of one to provide necessary care to the 
horses. State v. Broyles, — S.W.38d —, 2021 
Tenn. Crim. App. LEXIS 234 (Tenn. Crim. App. 
May 27, 2021). 


Animal cruelty statute targets both actions 
and failures to act which are contrary to animal 
welfare, and gives fair notice that a person with 
an obligation to care for an animal is subject to 
an objective standard of reasonableness in pro- 
viding for the animal’s needs. Likewise, it gives 
guidance to law enforcement personnel as to 
the prohibited conduct in order to avoid arbi- 
trary enforcement, and the statute is not void 
on its face based upon the use of the word care. 
State v. Broyles, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 234 (Tenn. Crim. App. May 27, 
2021). 


2. Miscellaneous. 

Trial court did not err in denying defendant’s 
request for judicial diversion in his animal 
cruelty case; trial court noted the emaciated 
state of the horses, including the fact that the 
deceased horse was so weak before its death 
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that it was unable to stand and that one sur- 
viving horse was in almost as poor condition, 
and the trial court found that the need for both 
specific deterrence of defendant, as well as 
general deterrence of the public, weighed 
against the grant of diversion. State v. Broyles, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 234 
(Tenn. Crim. App. May 27, 2021). 

Trial court considered the appropriate fines 
for defendant’s animal cruelty offenses and did 
not abuse its discretion in setting restitution at 
$6,000; defendant has prior work experience in 
a number of industries in addition to the em- 
ployment as a farrier in which he was engaged 
at the time of sentencing and no evidence 
showed that he lacked the future ability to pay 
the fines and restitution imposed. State v. 
Broyles, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 234 (Tenn. Crim. App. May 27, 2021). 

Trial court did not abuse its discretion in 
imposing split confinement in defendant’s ani- 
mal cruelty case; no mitigating factors applied, 
two enhancement factors applied, including 
great property damage and abuse of a position 
of private trust, and the trial court relied heav- 
ily upon the circumstances of the offense, par- 
ticularly defendant’s conduct in failing to take 
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39-15-202 


responsibility for the horses’ welfare and to 
seek help once the situation deteriorated, after 
having gained the owner’s trust. State v. 
Broyles, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 234 (Tenn. Crim. App. May 27, 2021). 
Defendant argued that the animal cruelty 
statute was unconstitutionally vague and over- 
broad on its face, but as he had not identified 
any constitutionally protected activity upon 
which he alleged the statute infringed, and 
thus his overbreadth challenge failed. State v. 
Broyles, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 234 (Tenn. Crim. App. May 27, 2021). 


3. Evidence Sufficient. 

Defendant’s animal cruelty convictions were 
supported by sufficient evidence; a jury could 
have found he knowingly or intentionally failed 
to provide reasonable food, water, or care to the 
horses entrusted to him, as he failed to provide 
adequate access to pasture, confined them in 
locations that lacked food and water, failed to 
feed them the appropriate diet, and failed to 
seek advice when the horses’ malnourishment 
became pronounced. In the case of the downed 
horse, he failed to obtain veterinary care. State 
v. Broyles, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 234 (Tenn. Crim. App. May 27, 2021). 


Part 3 ARSON — EXPLOSIVES 


39-14-301. Arson. 


NOTES TO DECISIONS 


2. Sufficiency of Evidence. 

Evidence was sufficient to support defen- 
dant’s conviction for arson because defendant 
admitted that he set his own tent on fire, and it 
was this fire that exploded, spread, and ulti- 


mately burned down the neighboring tent be- 
longing to the victim. State v. Blankenbaker, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 18 
(Tenn. Crim. App. Jan. 14, 2022). 


CHAPTER 15 
OFFENSES AGAINST THE FAMILY 


Part 2 ABORTION 


39-15-202. Consent of pregnant woman required prior to abortion — 
Information provided by doctor — Waiting period — 
Penalty for violation — Requirements inapplicable in 


certain cases. 


DECISIONS UNDER PRIOR LAW 


ANALYSIS 


2. Constitutionality. 
5. —Two-Day Waiting Period. 


2. Constitutionality. 


5. —Two-Day Waiting Period. 
Tennessee’s 48-hour abortion waiting period 


39-15-216 


set forth in T.C.A. § 39-15-202(a)-(h) (2019) 
was upheld as facially constitutional, because 
the law was supported by a rational basis and 
was not a substantial obstacle to abortion for a 
large fraction of women seeking previability 
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abortions in Tennessee. Bristol Reg’] Women’s 
Ctr., P.C. v. Slatery, 7 F.4th 478, 2021 FED App. 
0175P, 2021 U.S. App. LEXIS 23221 (6th Cir. 
Aug. 5, 2021). 


39-15-216. Section definitions — Determination of gestational age — 
Fetal heartbeat — Unlawful abortions due to fetal heart- 
beat or gestational age — Affirmative defense of medical 
emergency — Report to board of medical examiners — 
Severability — Intent. 


Law Reviews. The Future of Roe v. Wade: 
Do Abortion Rights End When a Human’s Life 
Begin?, 87 Tenn. L. Rev. 769 (2020). 


39-15-217. Section definitions — Unlawful abortions due to sex, race, 
or indication of Down syndrome — Affirmative defense 
of medical emergency — Violations — Report to board of 
medical examiners — Severability — Intent. 


Law Reviews. The Future of Roe v. Wade: 
Do Abortion Rights End When a Human’s Life 
Begin?, 87 Tenn. L. Rev. 769 (2020). 


Part 3 BiGAMy AND INCEST 


39-15-302. Incest. 


NOTES TO DECISIONS 


ANALYSIS 


7. Evidence Sufficient. 
7.5. Evidence Insufficient. 
8. Sentence. 


7. Evidence Sufficient. 

Victim’s testimony alone was sufficient to 
sustain defendant’s convictions of rape and 
incest; the victim testified that defendant or- 
dered her, his daughter, to go into his bedroom, 
then ordered her to perform oral sex on him and 
afterward proceeded to penetrate her vagina 
with his penis. State v. Murphy, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 283 (Tenn. Crim. 
App. June 25, 2021). 


7.5. Evidence Insufficient. 

Evidence was insufficient to support defen- 
dant’s conviction of incest concerning the 
graveyard incident because only the prosecutor 
ever gave any indication of what occurred in the 


graveyard, and the victim never confirmed, 
denied, or even commented on the State’s sub- 
sequent assertion that the victim and defen- 
dant had sex in the graveyard. State v. Jame- 
son, — S.W.3d —, 2021 Tenn. Crim. App. LEXIS 
364 (Tenn. Crim. App. Aug. 3, 2021). 

Evidence was insufficient to support defen- 
dant’s conviction of incest because there was no 
indication that penetration ever occurred in the 
kitchen, as the victim only specifically testified 
that she sat on defendant’s lap. State v. Jame- - 
son, — S.W.3d —, 2021 Tenn. Crim. App. LEXIS 
364 (Tenn. Crim. App. Aug. 3, 2021). 


8. Sentence. 

Existence of a position of trust was not an 
essential element of incest because the statute 
prohibited sexual penetrations among a wide 
relations, including parent and child; therefore, 
the trial court did not err by applying enhance- 
ment factor 14, that defendant abused a posi- 
tion of private trust in committing the offenses 
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against the victim, his daughter, in connection 
with his rape and incest convictions. State v. 
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39-15-401 


Murphy, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 283 (Tenn. Crim. App. June 25, 2021). 


Part 4 CHILDREN 


39-15-401. Child abuse and child neglect or endangerment. 


NOTES TO DECISIONS 


ANALYSIS 


Indictment. 
Evidence. 
—Sufficient. 
0. Sentencing. 


ae Oe oe 


4. Indictment. 

Because the felony murder indictment, which 
alleged felony murder with intent to perpetrate 
aggravated child abuse or alternatively child 
neglect was sufficient prior to its amendment 
and no new or different offense was charged, 
the amendment of the indictment to reference 
T.C.A. §?39-15-401(b) specifically related to ag- 
gravated child abuse was proper. State v. 
Prince, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 444 (Tenn. Crim. App. Sept. 23, 2021). 


8. Evidence. 

Trial court did not abuse its discretion by 
admitting photographs of the deceased victim 
because their probative value substantially 
outweighed the danger of unfair prejudice, as 
they tended to show that the victim was know- 
ingly abused and neglected, they demonstrated 
the deleterious effect of prolonged starvation on 
the victim, and they rebutted defendant’s con- 
tention that he did not know about the severity 
of the victim’s condition and his need for imme- 
diate medical attention. State v. Dotson, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 349 
(Tenn. Crim. App. July 27, 2021). 

To the extent that the State was attempting 
to prove that defendant was guilty of first 
degree felony murder by aggravated child 
abuse through her neglect of the victim, the 
victim’s ongoing injuries were relevant to es- 
tablish what defendant had known about the 
victim’s physical condition; defendant was 
aware that the victim was sustaining unex- 
plained injuries and the evidence of his prior 
injuries was not substantially outweighed by 
the danger of unfair prejudice. State v. Prince, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 444 
(Tenn. Crim. App. Sept. 23, 2021). 


Evidence was sufficient to sustain defen- 
dant’s conviction for aggravated child abuse 


because the victim, who was three years old at 
the time of the offenses, was transported to the 
hospital for injuries consisting of a skull frac- 
ture, a subdural hematoma, and a subacute 
hematoma on his liver; the victim said that 
defendant got mad because the victim was 
doing “bad stuff’ and that defendant “beat me 
up really bad”. State v. Davis, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 387 (Tenn. Crim. 
App. Aug. 20, 2021). 

Defendant two’s conviction of felony murder 
in the perpetration of aggravated child abuse 
and child neglect was also supported by suffi- 
cient evidence; she knew the victim was being 
repeatedly injured, the court system prohibited 
contact with defendant one, and still she ac- 
tively pursued defendant one’s presence in her 
home and her children’s lives. State v. Prince, 
—S8.W.3d —, 2021 Tenn. Crim. App. LEXIS 444 
(Tenn. Crim. App. Sept. 23, 2021). 

Evidence supported finding that defendant 
one committed felony murder in perpetration of 
aggravated child abuse and child neglect; de- 
cline in the victim’s well-being began around 
the time defendant two moved in with defen- 
dant one, injury to the victim’s aorta occurred 
seconds before he bled out and died, and during 
this time and the hour leading up to the injury, 
defendant one was the person who assumed the 
role of taking care of the victim and was the last 
person to touch the victim before he died. State 
v. Prince, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 444 (Tenn. Crim. App. Sept. 23, 2021). 


10. Sentencing. 

Trial court did not err in imposing a sentence 
of ten years and six months for Class B felony 
attempted aggravated child endangerment of a 
child eight years of age or less because the court 
imposed a within-range sentence in a manner 
consistent with the purposes and principles of 
the Tennessee Sentencing Act. The court con- 
sidered the ingestion of heroin by defendant’s 
infant son, the fact that defendant testified 
untruthfully at the sentencing hearing about 
defendant’s recent drug use, and considered the 
enhancement and mitigating factors. State v. 
Riley, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 240 (Tenn. Crim. App. May 28, 2021). 


39-15-402 
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39-15-402. Haley’s Law — Aggravated child abuse and aggravated 
child neglect or endangerment — Definitions. 


NOTES TO DECISIONS 


ANALYSIS 


9. Evidence Sufficient. 
11. Sentencing. 


9. Evidence Sufficient. 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated child neglect 
because it showed that despite his knowledge of 
the victim’s condition he failed to intervene and 
seek medical attention which resulted in the 
two-year-old victim’s death. The physician tes- 
tified that at the time of the victim’s death his 
starvation would have been visible, defendant 
admitted that he lived in the home with his 
wife and their children, and he admitted that 
he knew the victim was sick and in bad shape 
but insisted it was his wife’s job to take care of 
him while she claimed that defendant refused 
her requests to take the victim to a doctor. State 
v. Dotson, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 349 (Tenn. Crim. App. July 27, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction of aggravated child abuse be- 
cause it showed that he and his wife deprived 
the victim of nourishment over many months, 
the physician testified that the victim died from 
malnutrition and dehydration due to starva- 
tion, although the victim was more than two 
years old he only weighed as much as an 
average two-month-old at the time of his death, 
and after discovering the victim defendant took 
steps to misdirect the investigators. State v. 
Dotson, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 349 (Tenn. Crim. App. July 27, 2021). 

Evidence was sufficient to sustain defen- 
dant’s conviction for aggravated child abuse 
because the victim, who was three years old at 
the time of the offenses, was transported to the 
hospital for injuries consisting of a skull frac- 
ture, a subdural hematoma, and a subacute 
hematoma on his liver; the victim said that 
defendant got mad because the victim was 
doing “bad stuff’ and that defendant “beat me 
up really bad”. State v. Davis, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 387 (Tenn. Crim. 
App. Aug. 20, 2021). 

Evidence supported finding that defendant 
one committed felony murder in perpetration of 


aggravated child abuse and child neglect; de- 
cline in the victim’s well-being began around 
the time defendant two moved in with defen- 
dant one, injury to the victim’s aorta occurred 
seconds before he bled out and died, and during 
this time and the hour leading up to the injury, 
defendant one was the person who assumed the 
role of taking care of the victim and was the last . 
person to touch the victim before he died. State 
v. Prince, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 444 (Tenn. Crim. App. Sept. 23, 2021). 
Defendant two’s conviction of felony murder 
in the perpetration of aggravated child abuse 
and child neglect was also supported by suffi- 
cient evidence; she knew the victim was being 
repeatedly injured, the court system prohibited 
contact with defendant one, and still she ac- 


tively pursued defendant one’s presence in her 


home and her children’s lives. State v. Prince, 
—§.W.3d —, 2021 Tenn. Crim. App. LEXIS 444 
(Tenn. Crim. App. Sept. 23, 2021). 

Sufficient evidence supported defendant’s 
conviction for aggravated rape of a child and 
aggravated child abuse of his sixteen-month- 
old son because he forcibly grabbed the victim 
by his legs in order to sexually penetrate him, 
which resulted in severe injuries to the victim’s 
anus and rectum as well as the corner fractures 
to the victim’s legs. A rational jury could have 
easily found that the victim sustained serious 
bodily injury based on the horrific anal and 
rectal injuries alone. State v. Porter, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 504 (Tenn. 
Crim. App. Oct. 26, 2021). 


11. Sentencing. 

Trial court did not err in imposing a sentence 
of ten years and six months for Class B felony 
attempted aggravated child endangerment of a 
child eight years of age or less because the court 
imposed a within-range sentence in a manner 
consistent with the purposes and principles of 
the Tennessee Sentencing Act. The court con- 
sidered the ingestion of heroin by defendant’s 
infant son, the fact that defendant testified 
untruthfully at the sentencing hearing about 
defendant’s recent drug use, and considered the 
enhancement and mitigating factors. State v. 
Riley, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 240 (Tenn. Crim. App. May 28, 2021). 
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39-16-502 


CHAPTER 16 
OFFENSES AGAINST ADMINISTRATION OF GOVERNMENT 


Part 2 CONTRABAND IN PENAL INSTITUTIONS 


39-16-201. Introduction or possession of weapons, ammunition, explo- 
Sives, intoxicants, legend drugs, controlled substances, 
controlled substance analogues, or telecommunication 
devices into penal institution. 


NOTES TO DECISIONS 


ANALYSIS 


Evidence Sufficient. 
Sentence. 
Indictment. 


Evidence Sufficient. 

Evidence was sufficient to sustain defen- 
dant’s conviction for introduction of contraband 
into a penal facility because defendant was 
arrested and transported to the jail, an officer 
could smell a strong odor of marijuana, and he 
saw and felt a bulge in defendant’s pants; 
despite repeated warnings to defendant that he 
would be charged with introducing contraband 
into a penal facility if he had marijuana in his 
possession when he entered the jail, defendant 
denied that he had marijuana, but during the 
strip search defendant removed marijuana 
from his pants. State v. Inman, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 247 (Tenn. Crim. 
App. May 28, 2021). 

Evidence was sufficient to show that defen- 
dant possessed marijuana inside the jail be- 
cause defendant was seen by a deputy smoking 
a hand-rolled cigarette inside a secured room at 
the jail, the deputy testified that he knew the 


smell based upon his experience in law enforce- 
ment, and defendant “took ownership” of the 
cigarette stating, “man, it was just weed”. State 
v. Underwood, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 572 (Tenn. Crim. App. Dec. 16, 
2021). 


3. Sentence. 

Saving statute applied to defendant’s sen- 
tence and defendant was entitled to the lesser 
punishment set out by the amendment to 
T.C.A. § 39-16-201, the statute defining his 
criminal offenses. State v. Adkins, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 230 (Tenn. Crim. 
App. May 25, 2021). 


5. Indictment. 

Because the indictment sufficed to ad- 
equately apprise defendant of the offense with 
which he was charged, possessing contraband 
in a penal institution, to furnish a basis for 
entry of judgment, and to protect against 
double jeopardy, it was not invalidated by the 
inclusion of the word “intentionally” when only 
a mens rea of knowingly was required. State v. 
Adkins, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 230 (Tenn. Crim. App. May 25, 2021). 


Part 5 INTERFERENCE WITH GOVERNMENT OPERATIONS 


39-16-502. False reports. 


NOTES TO DECISIONS 


2. Evidence Sufficient. 

Evidence was sufficient to support defen- 
dant’s conviction of making a false report be- 
cause while defendant reported to an officer 
that the deputy had grabbed her by the neck 
and thrown her down the stairs, two witnesses 
confirmed the deputy’s testimony that he 


placed his hand on defendant’s back to guide 
her out of the stairwell and that defendant 
flung herself to the floor of her own accord. 
State v. Frye, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 221 (Tenn. Crim. App. May 17, 
2021). 


39-16-503 
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39-16-503. Tampering with or fabricating evidence. 


NOTES TO DECISIONS 


ANALYSIS 


6. Jury Instructions. 
Ts Evidence Sufficient. 


6. Jury Instructions. 

Defendant’s conviction of tampering with the 
evidence was reversed because the record 
clearly established that the jury instructions 
charging criminal responsibility for tampering 
with evidence were erroneous, as the nature 
and probable consequences portion of the in- 
struction was omitted, and because it was not 
clear if the jury convicted defendant based on 
the erroneous charge, the State could not estab- 
lish harmlessness beyond a reasonable doubt. 
State v. Coplin, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 342 (Tenn. Crim. App. July 26, 
2021). 


7. Evidence Sufficient. 

Evidence was sufficient to sustain defendant 
tampering conviction because defendant 
cleaned the car after the shooting before re- 
turning it, evidence of blood was found 


throughout the car, and a reasonable jury could 
infer that when defendant cleaned the car, he 
knew that an investigation would be pending 
and that he cleaned the car in order to destroy 
law enforcement’s ability to find evidence of the 
shooting in the vehicle. State v. Crawford, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 318 
(Tenn. Crim. App. July 15, 2021). 

Defendant’s contention that the evidence was 
insufficient to support his evidence tampering 
conviction was improper because his assertion 
that the officers had to be in his presence in 
order for him to know they were conducting an 
investigation was without any legal basis. 
State v. Williams, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 521 (Tenn. Crim. App. Nov. 
4, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction for tampering with evidence 
because defendant shot the victim in a public 
location, in the middle of the day, defendant 
then fled carrying the gun, and defendant 
placed the gun in the water inside a toilet tank, 
and placed the lid back on the tank. State v. 
Ellis, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 587 (Tenn. Crim. App. Dec. 22, 2021). 


Part 6 OBSTRUCTION OF JUSTICE 


39-16-603. Evading arrest. 


NOTES TO DECISIONS 


ANALYSIS 


Double Jeopardy. 
Evidence Sufficient. 
Jury Instruction. 


aie 


2. Double Jeopardy. 

Convictions for evading arrest and reckless 
endangerment did not violate double jeopardy 
because evading arrested required an inten- 
tional decision to flee or evade a law enforce- 
ment officer after a signal to stop, which reck- 
less endangerment did not and _ reckless 
endangerment required only unspecified reck- 
less conduct. State v. Hopper, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 530 (Tenn. Crim. 
App. Nov. 15, 2021). 


3. Evidence Sufficient. 

Evidence was sufficient to support defen- 
dant’s conviction of evading arrest in a motor 
vehicle with risk of death or injury as a party to 


the crime because after the car chase with 
police, the co-defendant exited the driver’s side 
of the vehicle first, defendant exited after him, 
and both attempted to elude the officers on foot. 
State v. Newman, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 493 (Tenn. Crim. App. Oct. 
19, 2021). 


8. Jury Instruction. 

Trial court did not err in failing to instruct 
the jury on the statutory defense available 
under the statute because defendant’s actions 
during the pursuit served as sufficient inter- 
vening events which provided independent 
grounds for the officers’ attempted arrests; the 
officers’ attempted arrests of defendant were 
thus lawful and eliminated the availability of 
the statutory defense at trial, and the trial 
court did not err in denying defendant’s request 
for an instruction on the statutory defense as it 
was not fairly raised by the proof. State v. Riley, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 580 
(Tenn. Crim. App. Dec. 22, 2021). 
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39-17-318 


CHAPTER 17 
OFFENSES AGAINST PUBLIC HEALTH, SAFETY AND WELFARE | 


Part 3 DisorDERLY ConDUCT AND RIOTS 


39-17-3100. Public intoxication. 


NOTES TO DECISIONS 


4, Evidence Sufficient. 

evidence was sufficient to sustain defendant’s 
conviction for public intoxication because de- 
fendant was found near residences and a busy 


intersection with impaired speech and balance, 
defendant smelled of alcohol and had bloodshot 


39-17-314. Civil disorder. 


Attorney General Opinions. The Tennes- 
see State Guard, like the Tennessee National 
Guard, is a militia under the Constitution of 
Tennessee. While T.C.A. § 58-1-301 provides 
that the governor may call the militia into 
service at any time that “public safety” requires 
it, that law does not appear to comport with the 
Tennessee Constitution. Tennessee’s Constitu- 
tion only permits the governor to call the 
State’s militia into service under very limited 
circumstances. In short, only circumstances 
amounting to a rebellion or invasion permit the 
governor to call out the militia, and even then, 
the legislature must declare, by law, that the 
public safety requires it. The Constitution of 
Tennessee prohibits a group of private citizens 
who are armed and trained for military service 


eyes, and defendant was detained next to a 
busy intersection and body camera footage 
showed him attempting to step into the road- 
way as cars sped by. State v. Smith, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 52 (Tenn. 
Crim. App. Feb. 10, 2022). 


apart from the regular armed forces from orga- 
nizing into local or regional militias. Further- 
more, T.C.A. § 39-17-314 prohibits Tennessee 
residents from participating in paramilitary 
activities that are undertaken in furtherance of 
a “civil disorder.” Additionally, any number of 
provisions of Tennessee’s Criminal Code could 
apply depending on the circumstances in which 
paramilitary activities are undertaken. The 
Constitution of Tennessee prohibits private in- 
dividuals from organizing into local or regional 
militias; thus, a local government may not 
coordinate or partner with such a militia. More- 
over, local governments may not organize their 
own militias because they lack the authority to 
do so. OAG 21-05, 2021 Tenn. AG LEXIS 7 
(5/6/2021). 


39-17-315. Stalking, aggravated stalking, and especially aggravated 


stalking. 


NOTES TO DECISIONS 


3. Evidence. 

Evidence supported defendant’s aggravated 
stalking conviction because defendant called 
the victim, defendant’s ex-spouse, multiple 
times in violation of an order of protection and 
caused the victim to feel terrorized, frightened, 
intimidated, threatened, harassed, or molested. 
In recordings of the phone calls defendant, who 


39-17-318. Unlawful exposure. 


Law Reviews. “The New Weapon of Choice”: 
Law’s Current Inability to Properly Address 


previously had physically assaulted the victim 
and had come to the victim’s home, threatened 
to break a bone of the victim, threatened to 
burn down a neighbor’s house, and called the 
victim obscene names. State v. Gross, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 377 (Tenn. 
Crim. App. Aug. 12, 2021). 


Deepfake Pornography, 73 Vand. L. Rev. 1479 
(October 2020). 


39-17-417 
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Part 4 Drucs 


39-17-417. Criminal offenses and penalties. 


Attorney General Opinions. The proposed 
Tennessee Clinical Cannabis Authorization and 
Research Act would immunize pharmacists act- 
ing in good faith from adverse administrative 
actions and civil liability under state law. And, 
although the Cannabis Act does not immunize 
pharmacists from state criminal liability and 
does not—and could not—immunize pharma- 


cists from adverse administrative and criminal 
consequences under federal law, pharmacists 
acting in good faith pursuant to the state medi- 
cal cannabis program are highly unlikely to 
face criminal prosecution or adverse adminis- 
trative action by federal officials. OAG 20-11, 
2020 Tenn. AG LEXIS 28 (6/5/2020). 


NOTES TO DECISIONS 


ANALYSIS 


5. Control or Possession. 
10. Evidence. 

11. —Sufficient. 

14. Sentencing. 


5. Control or Possession. 

Rational trier of fact could find that defen- 
dant possessed the bag of drugs and then dis- 
carded them during the foot chase because a 
witness testified he negotiated a drug deal with 
defendant to purchase cocaine, defendant fled 
when the agent approached, the agent chased 
defendant and later found the bag of drugs just 
off the path of the chase, and the bag was dry 
while everything else in the area was frosty or 
wet. State v. Owens, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 267 (Tenn. Crim. App. June 
16, 2021). 

Other than defendant’s presence in the home 
where contraband was found, there was no link 
between defendant and contraband hidden in a 
heating unit, and while the amount of drugs 
and money found was sufficient to establish 
intent to sell or deliver, evidence of intent did 
not. assist the trier of fact in determining 
whether defendant constructively possessed 
the contraband. His possession of methamphet- 
amine with intent to sell and possession of drug 
paraphernalia convictions, as well as facilita- 
tion, were vacated. State v. Horton, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 274 (Tenn. 
Crim. App. June 22, 2021). 

Based on the totality of the circumstances, 
including the hydrocodone pills being mixed in 
with defendant’s possessions and the bag of 
marijuana being found where he was sitting or 
sleeping, the evidence was sufficient to estab- 
lish that he constructively possessed the bag of 
marijuana found under the couch cushion and 
the hydrocodone pills found in the front bed- 
room. State v. Horton, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 274 (Tenn. Crim. App. June 
22, 2021). 

Sufficient evidence supported defendant’s 
convictions for possession with the intent to sell 


or deliver cocaine, because he exploited an 
employee’s addiction to cocaine and used his 
house to sell cocaine in order to avoid the 
detection of law enforcement; defendant paid 
his employee with cocaine and left cocaine and 
marijuana for using his apartment; as defen- 
dant had a set of keys to enter the residence, 
the proof established that he possessed power 
over the apartment and the crack cocaine found 
in the floor of the bathroom. The jury was free 
to infer from the amount of cocaine, the pres- 
ence of digital scales, the large amount of cash, 
and a gun hidden in near the bag of crack 
cocaine, that defendant possessed the intent to 
sell cocaine. Tenn. v. Carpenter, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 482 (Tenn. Crim. 
App. Oct. 18, 2021). 


10. Evidence. 


11. —Sufficient. 

Evidence was sufficient to sustain defen- 
dant’s convictions for drug possession with the 
intent to sell or deliver and being a felon in 
possession of a weapon because defendant was 
arrested inside a residence that contained cer- 
tified documents bearing his name, defendant’s 
son was present in the home with him, defen- 
dant’s significant other came to retrieve her son 
and informed law enforcement officers where 
defendant kept his drugs, officers found large 
amounts of drugs inside the residence, as well 
as a loaded weapon. State v. Gilliam, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 246 (Tenn. 
Crim. App. May 28, 2021). 

Given the evidence surrounding defendant’s 
possession of marijuana and hydrocodone, a 
jury could have found that defendant know- 
ingly furnished substantial assistance in the 
possession of these substances with the intent 
to deliver them. State v. Horton, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 274 (Tenn. Crim. 
App. June 22, 2021). 

Evidence supported defendant’s conviction of 
possession of marijuana with intent to deliver; 
he had more than 0.5 ounces of marijuana in 
his possession, there were two different grades 
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of the drug in two separate bags, along with 
digital scales and a gun, there was testimony 
that the amount. defendant had was more than 
what one would have for personal use, and 
there was no proof that defendant had any drug 
paraphernalia in his car that could be used for 
consumption of the marijuana. State v. Shelton, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 284 
(Tenn. Crim. App. June 25, 2021). 

Because there was sufficient evidence to sup- 
port defendant’s conviction for possession of 
marijuana with intent to deliver, the evidence, 
which included defendant being in possession 
of a loaded gun, was likewise sufficient to 
support his conviction for possession of a fire- 
arm with intent to go armed during the com- 
mission of a dangerous felony. State v. Shelton, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 284 
(Tenn. Crim. App. June 25, 2021). 

Evidence was sufficient to convict defendant 
of possession of more than one-half gram of 
cocaine with intent to sell and deliver within 
1,000 feet of a school because the version of the 
Drug-Free School Zone Act under which defen- 
dant was convicted did not require the State to 
prove that he knowingly possessed the cocaine 
with intent to sell within 1,000 feet of a school. 
State v. Coffey, — S.W.38d —, 2021 Tenn. Crim. 
App. LEXIS 301 (Tenn. Crim. App. July 8, 
2021). 

Evidence was sufficient to support defen- 
dant’s convictions of selling and delivering 
heroin and fentanyl because it showed that, 
unlike a casual exchange, the transaction was 
planned in advance and defendant’s motive for 
providing the drugs to the confidential infor- 
mant was solely for pecuniary gain. State v. 
Shanklin, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 374 (Tenn. Crim. App. Aug. 9, 2021). 

Amount of methamphetamine, the sum of 
cash found on defendant, and the separately 
bagged substance were sufficient to support the 
jury’s verdict that defendant intended to sell 
the methamphetamine. The fact that defendant 
was also in possession of items commonly asso- 
ciated with personal use of the drug did not 
preclude a finding that defendant possessed the 
substance with the intent to sell it. State v. 
Richardson, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 380 (Tenn. Crim. App. Aug. 17, 
2021). 

Evidence was sufficient to support defen- 
dant’s convictions for selling 0.5 grams or more 
of cocaine because police detectives testified 
about a confidential informant’s controlled 
buys of cocaine from defendant, recordings of 
the controlled buys were shown, a detective 
testified that defendant admitted when ar- 
rested to having sold cocaine, a detective 
weighed and testified as to the amount of the 
purchased cocaine, and an agent with the Ten- 
nessee Bureau of Investigation testified that 
the purchased substances tested positive for 
cocaine. State v. Moore, — S.W.3d —, 2021 
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Tenn. Crim. App. LEXIS 425 (Tenn. Crim. App. 
Sept. 13, 2021). 

Evidence was sufficient to sustain defen- 
dant’s conviction for possession with intent to 
deliver because an agent encountered defen- 
dant in the master bedroom, where he found 
scales covered in white residue, “baggies” in the 
dresser, and a “baggie” of two Oxycodone and 
six Xanax pills in an attached bathroom; text 
messages pertinent to defendant’s case were 
found on defendant’s phone that discussed 
drug-related activity. State v. Linville, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 466 
(Tenn. Crim. App. Mar. 12, 2021). 

Evidence was sufficient to convict defendant 
of the sale and delivery of cocaine because the 
buyer was seized after exiting defendant’s car, 
and she admitted having bought drugs from 
defendant. State v. Caudle, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 565 (Tenn. Crim. App. 
Dec. 13, 2021). 

Evidence was sufficient to convict defendant 
of the sale and delivery of cocaine because after 
a confidential informant met with defendant to 
buy cocaine, defendant was arrested, and the 
serial numbers on the bills on defendant’s per- 
son matched those given to the confidential 
informant. State v. Caudle, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 565 (Tenn. Crim. App. 
Dec. 13, 2021). 

Sufficient evidence supported defendant’s 
conviction for facilitation of the sale of cocaine 
within 1,000 feet of a park, because the testi- 
mony showed that he substantially furnished 
assistance in the commission of the felony of 
the sale of cocaine. A witnesses testified that he 
contacted defendant to purchase drugs for a 
third party, he coordinated a plan for the sale to 
occur, defendant was in the vehicle when the 
exchange of money for cocaine occurred, and 
the substance obtained from defendant’s ve- 
hicle tested positive as cocaine; the confidential 
informant tasked with buying the cocaine iden- 
tified defendant in the vehicle. State v. Howard, 
—§.W.3d —, 2021 Tenn. Crim. App. LEXIS 569 
(Tenn. Crim. App. Dec. 15, 2021). 


14. Sentencing. 

As a Range II offender, defendant was eli- 
gible for alternative sentencing, but he was not 
considered a favorable candidate, and the trial 
court did not abuse its discretion in ordering 
him to serve his sentence for possession of 
marijuana with intent to deliver, possession of 
a firearm with intent to go armed, and other 
crimes in confinement; he committed new of- 
fenses while on probation in several prior cases, 
plus he continued to use marijuana daily and 
the trial court found he would not reasonably 
abide by probation terms. State v. Shelton, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 284 
(Tenn. Crim. App. June 25, 2021). 

Trial court did not abuse its discretion by 
ordering partial consecutive sentences in this 
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case for possession of marijuana with intent to 
deliver, possession of a firearm with intent to go 
armed, and other crimes; defendant had four 
prior felony convictions and one misdemeanor 
conviction, plus he admitted he began using 
marijuana in 2001 and he continued to use it 
daily. State v. Shelton, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 284 (Tenn. Crim. App. June 
25, 2021). 

Trial court did not abuse its discretion by 
sentencing defendant to an effective within- 
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range sentence of 14 years for possession of 
marijuana with intent to deliver, possession of 
a firearm with intent to go armed, and other 
crimes; trial court considered all appropriate 
sentencing principles and properly applied two 
enhancement factors, given his criminal his- 
tory and his prior failure to comply with sen- 
tencing conditions. State v. Shelton, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 284 (Tenn. 
Crim. App. June 25, 2021). 


39-17-418. Simple possession or casual exchange. 


NOTES TO DECISIONS 


ANALYSIS 


4. Evidence Sufficient. 
a: Evidence Insufficient. 


4, Evidence Sufficient. 

Sufficient evidence supported defendant’s 
conviction for simple possession of marijuana 
because there was evidence that the vehicle 
smelled of marijuana and that a marijuana 
cigarette was located on the floorboard in the 
area in which defendant was sitting. The evi- 
dence regarding possession of marijuana, while 
certainly not overwhelming, was sufficient to 
allow a rational trier of fact to conclude beyond 
a reasonable doubt that defendant was con- 
structively in possession of the marijuana 
which officers smelled inside the vehicle. State 
v. Kentrel Ne’Air Siner, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 32 (Tenn. Crim. App. 
Jan. 27, 2022). 


5. Evidence Insufficient. 


Evidence did not establish a casual exchange 
of drugs because the buyer was seized after 


39-17-419. Inferences. 


exiting defendant’s car, and she admitted hav- 
ing bought drugs from defendant, and there 
was no evidence that defendant was giving the 
drugs to the buyer out of friendship or as a 
friendly gesture, but, rather, the evidence 
showed that the buyer had contacted defendant 
specifically to arrange a cocaine sale. State v. 
Caudle, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 565 (Tenn. Crim. App. Dec. 13, 2021). 

Insufficient evidence supported defendant’s 
conviction for simple possession of oxycodone 
because, beyond defendant’s presence in the 
vehicle, the State failed to introduce any in- 
criminating circumstances which connected de- 
fendant to the pills. The oxycodone was validly 
prescribed to the driver’s mother and consisted 
of a four days’ supply, which had been filled two 
days prior to the stop and which was missing 
fourteen out of twenty-four pills. State v. Ken- 
trel Ne’Air Siner, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 32 (Tenn. Crim. App. Jan. 
27, 2022). 


NOTES TO DECISIONS 


ANALYSIS 
1. Evidence Sufficient. 
3. _.Constructive Possession. 
5. Inference. 


1. Evidence Sufficient. 

Amount of methamphetamine, the sum of 
cash found on defendant, and the separately 
bagged substance were sufficient to support the 
jury’s verdict that defendant intended to sell 
the methamphetamine. The fact that defendant 
was also in possession of items commonly asso- 
ciated with personal use of the drug did not 
preclude a finding that defendant possessed the 


substance with the intent to sell it. State v. 
Richardson, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 380 (Tenn. Crim. App. Aug. 17, 
2021). 

Sufficient evidence supported defendant’s 
convictions for possession with the intent to sell 
or deliver cocaine, because he exploited an 
employee’s addiction to cocaine and used his 
house to sell cocaine in order to avoid the 
detection of law enforcement; defendant paid 
his employee with cocaine and left cocaine and 
marijuana for using his apartment; as defen- 
dant had a set of keys to enter the residence, 
the proof established that he possessed power 
over the apartment and the crack cocaine found 
in the floor of the bathroom. The jury was free 
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to infer from the amount of cocaine, the pres- 
ence of digital scales, the large amount of cash, 
and a gun hidden in near the bag of crack 
cocaine, that defendant possessed the intent to 
sell cocaine. Tenn. v. Carpenter, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 482 (Tenn. Crim. 
App. Oct. 13, 2021). 


3. Constructive Possession. 

Sufficient evidence supported defendant’s 
conviction for simple possession of marijuana 
because there was evidence that the vehicle 
smelled of marijuana and that a marijuana 
cigarette was located on the floorboard in the 
area in which defendant was sitting. The evi- 
dence regarding possession of marijuana, while 
certainly not overwhelming, was sufficient to 
allow a rational trier of fact to conclude beyond 
a reasonable doubt that defendant was con- 
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structively in possession of the marijuana 
which officers smelled inside the vehicle. State 
v. Kentrel Ne’Air Siner, — S.W.38d —, 2022 
Tenn. Crim. App. LEXIS 32 (Tenn. Crim. App. 
Jan. 27, 2022). 


5. Inference. 

Although defendant was not charged with 
possession of Alprazolam with intent to sell, the 
jury was free to infer defendant’s intent to sell 
methamphetamine from the fact that defen- 
dant also possessed Alprazolam. Consequently, 
the prosecutor's argument that defendant’s 
possession of Alprazolam made it more likely 
that defendant possessed the methamphet- 
amine for resale was not inappropriate. State v. 
Richardson, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 380 (Tenn. Crim. App. Aug. 17, 
2021). 


39-17-425. Unlawful drug paraphernalia uses and activities. 


NOTES TO DECISIONS 


6. Evidence Insufficient. 

Other than defendant’s presence in the home 
where contraband was found, there was link 
between defendant and contraband hidden in a 
heating unit, and while the amount of drugs 
and money found was sufficient to establish 
intent to sell or deliver, evidence of intent did 
not assist the trier of fact in determining 


whether defendant constructively possessed 
the contraband. His possession of methamphet- 
amine with intent to sell and possession of drug 
paraphernalia convictions, as well as facilita- 
tion, were vacated. State v. Horton, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 274 (Tenn. 
Crim. App. June 22, 2021). 


39-17-4382. Drug-Free School Zone — Enhanced criminal penalties for 
violations within zone. 


NOTES TO DECISIONS 


ANALYSIS 


5. Evidence Sufficient. 
11. Evidence Insufficient. 


5. Evidence Sufficient. 

Evidence was sufficient to convict defendant 
of possession of more than one-half gram of 
cocaine with intent to sell and deliver within 
1,000 feet of a school because the version of the 
Drug-Free School Zone Act under which defen- 
dant was convicted did not require the State to 
prove that he knowingly possessed the cocaine 
with intent to sell within 1,000 feet of a school. 
State v. Coffey, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 301 (Tenn. Crim. App. July 8, 
2021). 

Evidence was sufficient to sustain defen- 
dant’s conviction for possession with intent to 
deliver because an agent encountered defen- 


dant in the master bedroom, where he found 
scales covered in white residue, “baggies” in the 
dresser, and a “baggie” of two Oxycodone and 
six Xanax pills in an attached bathroom; text 
messages pertinent to defendant’s case were 
found on defendant’s phone that discussed 
drug-related activity. State v. Linville, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 466 
(Tenn. Crim. App. Mar. 12, 2021). 


11. Evidence Insufficient. 

Because the prosecution did not present any 
testimony to prove that a business that was 
named the Little Shepherd’s Child Care was a 
child care agency or a childcare center agency, 
the trial court erred in ordering defendant to 
serve the minimum sentences for the two Class 
B felonies of selling 0.5 grams or more of 
cocaine within 1,000 feet of the business. State 
v. Moore, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 425 (Tenn. Crim. App. Sept. 13, 2021). 


39-17-434 
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39-17-434. Manufacture, delivery, sale or possession of methamphet- 


amines. 


NOTES TO DECISIONS 


ANALYSIS 


1. Evidence Sufficient. 
1.5. Evidence Insufficient. 


1. Evidence Sufficient. 

Given the evidence surrounding defendant’s 
possession of marijuana and hydrocodone, a 
jury could have found that defendant know- 
ingly furnished substantial assistance in the 
possession of these substances with the intent 
to deliver them. State v. Horton, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 274 (Tenn. Crim. 
App. June 22, 2021). 

Based on the totality of the circumstances, 
including the hydrocodone pills being mixed in 
with defendant’s possessions and the bag of 
marijuana being found where he was sitting or 
sleeping, the evidence was sufficient to estab- 
lish that he constructively possessed the bag of 
marijuana found under the couch cushion and 
the hydrocodone pills found in the front bed- 
room. State v. Horton, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 274 (Tenn. Crim. App. June 
223 ,202.1): 

Amount of methamphetamine, the sum of 
cash found on defendant, and the separately 


bagged substance were sufficient to support the 
jury’s verdict that defendant intended to sell 
the methamphetamine. The fact that defendant 
was also in possession of items commonly asso- 
ciated with personal use of the drug did not 
preclude a finding that defendant possessed the 
substance with the intent to sell it. State v. 
Richardson, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 380 (Tenn. Crim. App. Aug. 17, 
2021). 


1.5. Evidence Insufficient. 

Other than defendant’s presence in the home 
where contraband was found, there was no link 
between defendant and contraband hidden in a 
heating unit, and while the amount of drugs 
and money found was sufficient to establish 
intent to sell or deliver, evidence of intent did 
not assist the trier of fact in determining 
whether defendant constructively possessed 
the contraband. His possession of methamphet- 
amine with intent to sell and possession of drug 
paraphernalia convictions, as well as facilita- 
tion, were vacated. State v. Horton, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 274 (Tenn. 
Crim. App. June 22, 2021). 


Part 9 OBSCENITY 


39-17-901. Part definitions. 


Law Reviews. “The New Weapon of Choice”: 
Law’s Current Inability to Properly Address 


Deepfake Pornography, 73 Vand. L. Rev. 1479 
(October 2020). 


Part 10 SEXUAL EXPLOITATION OF CHILDREN 


39-17-1004. Offense of aggravated sexual exploitation of a minor. 


NOTES TO DECISIONS 


2. Sentencing. 

Majority of the panel agreed with the State 
and did not believe the trial court abused its 
discretion in determining that defendant had a 
record of extensive criminal history, and thus 
the trial court’s consecutive sentencing deter- 
mination for his convictions of aggravated 
sexual exploitation of a minor stood. State v. 
Perry, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 277 (Tenn. Crim. App. June 22, 2021). 


Entire panel agreed that any error in en- 
hancing defendant’s sentence was harmless; as 
a Range 1, standard offender convicted of a 
Class B felony, defendant was subject to a 
sentencing range between 8-12 years, and his 
9-year sentence fell within that range. State v. 
Perry, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 277 (Tenn. Crim. App. June 22, 2021). 
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Part 13 Weapons 


39-17-1301. Part definitions. 


NOTES TO DECISIONS 


1. Prior Offense. 

Because the State introduced proof that de- 
fendant had a prior conviction of aggravated 
assault, which was a crime of violence, the 


proof was sufficient to sustain his conviction. 
State v. Brown, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 533 (Tenn. Crim. App. Nov. 16, 
2021). 


39-17-1307. Unlawful carrying or possession of a weapon. 


NOTES TO DECISIONS 


ANALYSIS 


7: Evidence Sufficient. 
11. Evidence. 


7. Evidence Sufficient. 

Evidence was sufficient to sustain defendants 
convictions for convictions of being a convicted 
felon in possession of a firearm and possessing 
a handgun while under the influence because a 
loaded pistol was on the floorboard at defen- 
dant’s feet when the officer stopped him for 
DUI, and although a witness testified that he 
accidentally left the gun under the driver’s seat 
when he drove the truck to the store, the jury 
discredited that testimony; defendant never 
told the officer that someone else drove his 
truck that night or that the gun belonged to the 
witness. State v. Robertson, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 245 (Tenn. Crim. App. 
May 28, 2021). 

Evidence was sufficient to sustain defen- 
dant’s convictions for drug possession with the 
intent to sell or deliver and being a felon in 
possession of a weapon because defendant was 
arrested inside a residence that contained cer- 
tified documents bearing his name, defendant’s 
son was present in the home with him, defen- 
dant’s significant other came to retrieve her son 
and informed law enforcement officers where 
defendant kept his drugs, officers found large 
amounts of drugs inside the residence, as well 
as a loaded weapon. State v. Gilliam, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 246 (Tenn. 
Crim. App. May 28, 2021). 

Evidence was sufficient to support defen- 
dant’s convictions of first-degree murder and 
unlawful possession of a firearm because an 
investigator linked to defendant a phone num- 
ber that had sent threatening messages to the 
victim minutes before the shooting and two 
witnesses testified that defendant confessed to 
them that he shot the victim. State v. Davis, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 255 
(Tenn. Crim. App. June 7, 2021). 


Evidence was sufficient to support defen- 
dant’s conviction of being a felon in possession 
of a weapon because he had prior convictions 
for aggravated burglary, an officer saw defen- 
dant take a firearm and a bag of marijuana 
from his person and throw them to the ground, 
the officer recovered the items in close proxim- 
ity to each other and to where the officer saw 
defendant throw the items, the officer had pre- 
viously observed that the area where the fire- 
arm had been thrown was free of debris, and 
the officer testified that there was no one else in - 
the area where the items were found. State v. 
Hampton, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 312 (Tenn. Crim. App. July 12, 2021). 

Evidence that the victim had been badly 
beaten and bore brises to nearly every part of 
her body, had burns on various parts of her 
body, told officers defendant had choked her 
into unconsciousness and threatened her at 
gunpoint, and described the firearm wielded by 
defendant was sufficient to support defendant’ 
;s convictions for aggravated assault and un- 
lawful possession of a firearm. State v. McAli- 
ster, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 443 (Tenn. Crim. App. Sept. 22, 2021). 

Because the State introduced proof that de- 
fendant had a prior conviction of aggravated 
assault, which was a crime of violence, the 
proof was sufficient to sustain his conviction. 
State v. Brown, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 533 (Tenn. Crim. App. Nov. 16, 
2021). 

Sufficient evidence supported defendant’s 
conviction for unlawful possession of a firearm 
by a convicted felon because defendant dropped 
a firearm from the window of an apartment 
where officers were conducting a “knock-and- 
talk.” Defendant was the only male in the 
apartment not already engaged with the police. 
State v. Ware, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 59 (Tenn. Crim. App. Feb. 11, 
2022). 


11. Evidence. 
Trial court did not plainly err by admitting 
evidence that, at the time of defendant’s arrest, 


39-17-1317 


he was in possession of marijuana because it 
was thrown close in time to the firearm and 
gave credence to the State’s theory that defen- 
dant similarly possessed the firearm, and 
therefore it was relevant. The admission of 
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cash and digital scales, which were found much 
later, was harmless because of the overwhelm- 
ing proof of defendant’s guilt. State v. Hampton, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 312 
(Tenn. Crim. App. July 12, 2021). 


39-17-1317. Confiscation and disposition of confiscated weapons. 


Attorney General Opinions. When certify- 
ing under T.C.A. § 39-17-1317() that a weapon 
is inoperable or unsafe, law enforcement offi- 
cials do not need to provide evidence showing a 
weapon is eligible for destruction. They only 


need to attest or verify in a formal statement to 
the court that the weapon is inoperable or 
unsafe. OAG 21-09, 2021 Tenn. AG LEXIS 9 
(6/9/2021). 


39-17-1321. Possession of handgun while under influence — Penalty. 


NOTES TO DECISIONS 


2. Evidence Sufficient. 

Evidence was sufficient to sustain defendants 
convictions for convictions of being a convicted 
felon in possession of a firearm and possessing 
a handgun while under the influence because a 
loaded pistol was on the floorboard at defen- 
dant’s feet when the officer stopped him for 
DUI, and although a witness testified that he 


accidentally left the gun under the driver’s seat 
when he drove the truck to the store, the jury 
discredited that testimony; defendant never 
told the officer that someone else drove his 
truck that night or that the gun belonged to the 
witness. State v. Robertson, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 245 (Tenn. Crim. App. 
May 28, 2021). 


39-17-1324. Offense of possessing firearm or antique firearm during 
commission or attempt to commit dangerous felony. 


NOTES TO DECISIONS 


ANALYSIS 


ip Dangerous Felony. 
6. Evidence. 

if Evidence Sufficient. 
10. Sentencing. 

13. Sentence Affirmed. 
15. Merger. 


1. Dangerous Felony. 

Trial counsel was not ineffective for failing to 
challenge the possession of a firearm with the 
intent to go armed during the commission of or 
attempt to commit a dangerous felony charge 
when the indictment did not allege a proper 
qualifying, predicate felony because it was 
clear the indictment listed a qualifying, predi- 
cate felony as required, conspiracy to possess 
over 300 pounds of marijuana with intent to 
sell. Tuttle v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 578 (Tenn. Crim. App. Dec. 
21, 2021). 


6. Evidence. 

State was not required to prove that defen- 
dant wielded or used the weapon for the jury to 
find all of the necessary elements of the crime. 
State v. Watkins, — S.W.3d —, 2021 Tenn. 


Crim. App. LEXIS 570 (Tenn. Crim. App. Dec. 
15, 2021). 


7. Evidence Sufficient. 

Evidence was sufficient to support defen- 
dant’s conviction of attempted second-degree 
murder and employing a firearm during his 
attempt to commit a dangerous felony; jury 
concluded the defendant’s gunshot in the sec- 
ond victim’s direction was a substantial step 
toward a knowing killing and that defendant 
knew his conduct was reasonably certain to 
cause the second victim’s death, having fatally 
wounded the first victim just seconds before. 
State v. Miller, — S.W.3d —, 2021 Tenn. LEXIS 
449 (Tenn. Dec. 7, 2021). 

Evidence supported defendant’s conviction 
for employing a firearm during the commission 
of a dangerous felony because defendant used 
the firearm to commit an especially aggravated 
kidnapping as witnesses testified that defen- 
dant arrived at a home to deliver drugs and saw 
the victim asleep on a couch, displayed a hand- 
gun and ordered the homeowner to buy some 
duct tape and to bind the victim’s hands with 
the duct tape while the victim slept, pulled and 
led the victim outside, and struggled with the 
victim before shooting and killing the victim. 
State v. Allen, — S.W.3d —, 2021 Tenn. Crim. 
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App. LEXIS 164 (Tenn. Crim. App. Apr. 21, 
2021). 

Circuit court properly sentenced defendant to 
an effective sentence of 31 years after the jury 
convicted him of attempted first-degree murder 
resulting in serious bodily injury and employ- 
ing a firearm during the commission of a dan- 
gerous felony because, while the court’s jury 
instruction failed to define premeditation, the 
error was harmless since defendant used a 
deadly weapon, the victim was unarmed, defen- 
dant inflicted multiple gunshot wounds, re- 
turned to shoot at victim a second time, and 
failed to render aid to the victim. State v. 
McDonald, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 173 (Tenn. Crim. App. Apr. 28, 2021). 

Evidence was sufficient to sustain defen- 
dant’s conviction for possession of a firearm 
with the intent to go armed because, in addition 
to accomplice testimony, the evidence showed 
that law enforcement completed a controlled 
purchase of drugs at defendant’s residence, he 
admitted he sold methamphetamine in small 
quantities, and the jury could infer defendant 
possessed the methamphetamine and guns 
found inside the safe. State v. Clark, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 208 (Tenn. 
Crim. App. May 10, 2021). 

Because there was sufficient evidence to sup- 
port defendant’s conviction for possession of 


marijuana with intent to deliver, the evidence, © 


which included defendant being in possession 
of a loaded gun, was likewise sufficient to 
support his conviction for possession of a fire- 
arm with intent to go armed during the com- 
mission of a dangerous felony. State v. Shelton, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 284 
(Tenn. Crim. App. June 25, 2021). 

Evidence was sufficient to support defen- 
dant’s convictions of employing a firearm dur- 
ing the commission of a dangerous felony, 
namely criminal attempt second degree mur- 
der, because the evidence showed that he shot 
12 times into one residence and several more 
times into another, and officers defendant at 
the same location where they found the weapon 
used in the shootings. State v. Vaughn, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 401 
(Tenn. Crim. App. Aug. 27, 2021). 

Jury could have found that the State proved 
elements of possession of a firearm with intent 
to go armed during commission of a dangerous 
felony and thus the trial court erred in granting 
defendant’s motion for judgment of acquittal; 
defendant admitted that the shotgun belonged 
to him, that he was in his bedroom where the 
gun was located when the police came to the 
door, and that he sold drugs and the trial court 
erroneously made its own assessment of the 
evidence and the credibility of witnesses. State 
v. Watkins, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 570 (Tenn. Crim. App. Dec. 15, 2021). 
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10. Sentencing. 

T.C.A. § 39-17-1324(e)(1) requires a convic- 
tion for possession of a firearm with the intent 
to go armed to be served consecutively to a 
sentence for a conviction of the underlying 
dangerous felony, but the statute does not re- 
quire the same for convictions for facilitation of 
possession of firearm convictions; trial court 
would not have imposed consecutive sentencing 
but for its mistaken belief that such sentencing 
was mandated by statute. State v. Horton, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 274 
(Tenn. Crim. App. June 22, 2021). 


18. Sentence Affirmed. 

Trial court did not abuse its discretion by 
ordering partial consecutive sentences in this 
case for possession of marijuana with intent to 
deliver, possession of a firearm with intent to go 
armed, and other crimes; defendant had four 
prior felony convictions and one misdemeanor 
conviction, plus he admitted he began using 
marijuana in 2001 and he continued to use it 
daily. State v. Shelton, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 284 (Tenn. Crim. App. June 
25, 2021). 

Trial court did not abuse its discretion by 
sentencing defendant to an effective within- 
range sentence of 14 years for possession of 
marijuana with intent to deliver, possession of 
a firearm with intent to go armed, and other 
crimes; trial court considered all appropriate 
sentencing principles and properly applied two 
enhancement factors, given his criminal his- 
tory and his prior failure to comply with sen- 
tencing conditions. State v. Shelton, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 284 (Tenn. 
Crim. App. June 25, 2021). 

As a Range II offender, defendant was eli- 
gible for alternative sentencing, but he was not 
considered a favorable candidate, and the trial 
court did not abuse its discretion in ordering 
him to serve his sentence for possession of 
marijuana with intent to deliver, possession of 
a firearm with intent to go armed, and other 
crimes in confinement; he committed new of- 
fenses while on probation in several prior cases, 
plus he continued to use marijuana daily and 
the trial court found he would not reasonably 
abide by probation terms. State v. Shelton, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 284 
(Tenn. Crim. App. June 25, 2021). 


15. Merger. 

Defendant’s conviction for possession of a 
firearm by a convicted felon in count eight was 
to be merged with his conviction for the same 
offense in count seven since there was only one 
weapon involved in the offense. State v. Shel- 
ton, — S.W.3d —, 2021 Tenn. Crim. App. LEXIS 
284 (Tenn. Crim. App. June 25, 2021). 
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TITLE 40 
CRIMINAL PROCEDURE 
CHAPTER. 
32. Destruction oF Recorps Upon DIsMIssAL OR 
ACQUITTAL. 
CHAPTER 1 
JURISDICTION AND VENUE 


40-1-108. Original jurisdiction of circuit and criminal courts. 


NOTES TO DECISIONS 


2. Jurisdiction. 

Circuit and criminal courts had original ju- 
risdiction of all criminal matters not exclu- 
sively conferred by law on some other tribunal; 
Petitioner’s case was tried before the Davidson 


County Criminal Court, which had subject mat- 
ter jurisdiction over crimes occurring within 
Davidson County. Kuot v. State, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 564 (Tenn. Crim. 
App. Dec. 18, 2021). 


CHAPTER 2 
LIMITATION OF PROSECUTIONS 


40-2-101. Felonies. 


NOTES TO DECISIONS 


10. Statute of Limitations. 

Where defendant was convicted of aggra- 
vated rape that occurred in 1983, the trial court 
did not err by denying his motion to dismiss the 
indictment because the statute of limitations 
had not run on the offense as T.C.A. § 40-2- 


101(a) provided that he could be prosecuted and 
convicted at any time after the offense was 
committed. State v. Stevens, — $.W.3d —, 2021 
Tenn. Crim. App. LEXIS 470 (Tenn. Crim. App. 
Oct. 6, 2021). 


CHAPTER 3 
METHODS OF PROSECUTION 


Part 1 GENERAL PROVISIONS 


40-3-103. Information. 


Law Reviews. Righteous Indignation: Pros- 
ecutorial Misconduct, Brady, and the Cognitive 


Limits of Self-policing, 87 Tenn. L. Rev. 715 
(2020). 
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40-11-203 


CHAPTER 7 
ARREST 


Part 1 GENERAL PROVISIONS 


40-7-107. Authority of officer to break in. 


NOTES TO DECISIONS 


4, Search Proper. 

Officers had reason to believe that defendant 
was home when they executed the arrest war- 
rant because of the early hour, the real time 
information communicated to the officers from 


the victim via a witness, and the officers’ sur- 
veillance of the residence prior to the execution 
of the warrant. State v. Edwards, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 281 (Tenn. Crim. 
App. June 22, 2021). 


CHAPTER 11 
BAIL 


Part 2 FORFEITURE OF BAIL 


40-11-201. Conditional judgment on failure to appear. 


NOTES TO DECISIONS 


5. Surety Denied Exoneration. 

Trial court properly denied a bail bondsman’s 
petition for relief from bond because the bonds- 
man was presumably aware that the defen- 
dant’s mother resided in a place where he could 
not be apprehended without State intervention, 
and the State declined to commence extradition 
proceedings. State v. Lara, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 290 (Tenn. Crim. App. 
June 30, 2021). 

Trial court did not abuse its discretion in 
refusing to relieve a surety of its obligations 
under a bond because the surety was unsuc- 
cessful in establishing that defendant was in- 
carcerated in another state under an alias, and 
the trial court’s refusal to grant relief based 
upon the “contingency” that the alias name and 
defendant were the same person was not im- 


proper; the alias name was listed as a codefen- 
dant, not an alias, in defendant’s indictment. 
State v. Universal Fire & Cas. Ins. Co., — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 457 
(Tenn. Crim. App. Sept. 30, 2021). 

Trial court did not abuse its discretion in 
refusing to relieve a surety of its obligations 
under a bond because the surety was unsuc- 
cessful in establishing that defendant was in- 
carcerated in another state under an alias; the 
surety was on notice of the heightened risk of 
nonappearance by defendant based on her out 
of state resident status, her undeliverable ad- 
dress, and her initial failure to appear. State v. 
Universal Fire & Cas. Ins. Co., — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 457 (Tenn. Crim. 
App. Sept. 30, 2021). 


40-11-203. Exoneration by surrender of defendant. 


NOTES TO DECISIONS 


8. No Abuse of Discretion. 
Trial court did not abuse its discretion in 


refusing to relieve a surety of its obligations 
under a bond because the surety was unsuc- 


40-11-204 


cessful in establishing that defendant was in- 
carcerated in another state under an alias, and 
the trial court’s refusal to grant relief based 
upon the “contingency” that the alias name and 
defendant were the same person was not im- 
proper; the alias name was listed as a codefen- 
dant, not an alias, in defendant’s indictment. 
State v. Universal Fire & Cas. Ins. Co., — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 457 
(Tenn. Crim. App. Sept. 30, 2021). 

Trial court did not abuse its discretion in 
refusing to relieve a surety of its obligations 
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under a bond because the surety was unsuc- 
cessful in establishing that defendant was in- 
carcerated in another state under an alias; the 
surety was on notice of the heightened risk of 
nonappearance by defendant based on her out 
of state resident status, her undeliverable ad- 
dress, and her initial failure to appear. State v. 
Universal Fire & Cas. Ins. Co., — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 457 (Tenn. Crim. 
App. Sept. 30, 2021). 


40-11-204. Relief on forfeited recognizances. 


NOTES TO DECISIONS 


10. Relief Denied. 

Trial court did not abuse its discretion in 
refusing to relieve a surety of its obligations 
under a bond because the surety was unsuc- 
cessful in establishing that defendant was in- 
carcerated in another state under an alias, and 
the trial court’s refusal to grant relief based 
upon the “contingency” that the alias name and 
defendant were the same person was not im- 
proper; the alias name was listed as a codefen- 
dant, not an alias, in defendant’s indictment. 
State v. Universal Fire & Cas. Ins. Co., — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 457 
(Tenn. Crim. App. Sept. 30, 2021). 


Trial court did not abuse its discretion in 
refusing to relieve a surety of its obligations 
under a bond because the surety was unsuc- 
cessful in establishing that defendant was in- 
carcerated in another state under an alias; the 
surety was on notice of the heightened risk of 
nonappearance by defendant based on her out 
of state resident status, her undeliverable ad- 
dress, and her initial failure to appear. State v. 
Universal Fire & Cas. Ins. Co., — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 457 (Tenn. Crim. 
App. Sept. 30, 2021). 


CHAPTER 12 
GRAND JURY PROCEEDINGS 


Part 2 INVESTIGATIVE GRAND JURIES 


40-12-208. Record of proceedings. 


NOTES TO DECISIONS 


1. No Record. 

Trial court did not err in denying petitioner’s 
motion to inspect records of grand jury proceed- 
ings; because no record was kept of grand jury 
deliberations, it was unclear what materials 
petitioner believed would reveal the intention 
of grand jury to charge him, and as circum- 
stances permitting disclosure of secret grand 


jury records were not present, even if they 
existed, petitioner was not entitled to them. 
Counsel did not perform deficiently by failing to 
seek them and petitioner was not entitled to 
post-conviction relief. Keller v. State, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 304 (Tenn. 
Crim. App. July 9, 2021). 
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40-14-101 


CHAPTER 13 
INDICTMENTS 


Part 2 FORM AND SUFFICIENCY 


40-13-202. Statement of offense. 


NOTES TO DECISIONS 


ANALYSIS 


Counts. 
—Offenses in Same Count. 


bo 


2. Counts. 


6. —Offenses in Same Count. 
When a single-count indictment charged de- 
fendant with committing a single offense of 


40-13-206. Alternative allegations. 
NOTES TO 


ANALYSIS 


Hh Alternate Means. 
4. Several Counts. 


1. Alternate Means. 

When a single-count indictment charged de- 
fendant with committing a single offense of 
driving under the influence (DUI) by the alter- 
nate means of DUI by intoxication and DUI per 
se, because the indictment charged only one 
offense, the denial of defendant’s motion to 


driving under the influence (DUI) by the alter- 
nate means of DUI by intoxication and DUI per 
se, because the indictment charged only one 
offense, the denial of defendant’s motion to 
dismiss the indictment was appropriate. State 
v. Wilburn, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 278 (Tenn. Crim. App. June 22, 2021). 


DECISIONS 


dismiss the indictment was appropriate. State 
v. Wilburn, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 278 (Tenn. Crim. App. June 22, 2021). 


4. Several Counts. 

Presentment was sufficient because it pro- 
vided defendant with notice of the charged 
offenses, gave the trial court jurisdiction over 
the case, and protected defendant from double 
jeopardy. State v. Hoskins, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 315 (Tenn. Crim. App. 
July 15, 2021). 


CHAPTER 14 
RIGHTS OF DEFENDANTS 


Part 1 GENERAL PROVISIONS 


40-14-101. Speedy trial — Right to be heard. 


NOTES TO DECISIONS 


ANALYSIS 


Sb Speedy Trial. 
6. —Permissible Delay. 


1. Speedy Trial. 
Although there was a 30-month delay be- 
tween defendant’s arrest and trial, there was 


no violation of defendant’s right to a speedy 
trial, as the pre-trial delay was caused by 
defendant’s first appointed counsel and nothing 
suggested that defendant’s anxiety about the 
charges was caused by the delay or impaired 
his ability to present a defense. State v. Wig- 
gins, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 396 (Tenn. Crim. App. Aug. 27, 2021). 


40-14-105 


6. —Permissible Delay. 

Counsel was not ineffective in failing to file a 
motion to dismiss based upon the 16-month 
delay between the date of the arrest and the 
trial and petitioner’s speedy trial rights were 
not violated; counsel did not attribute the delay 
as an intentional effort by the State to gain a 
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tactical advantage over the defense and peti- 
tioner specifically requested his case to be 
handled slowly because he was dealing with 
other matters and on bond. Demling v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 366 
(Tenn. Crim. App. Aug. 4, 2021). 


40-14-105. Time before trial — Noncapital offenses. 


NOTES TO DECISIONS 


ANALYSIS 


5, Availability of Relief. 
6. Compliance. 


| §. Availability of Relief. 

Because there were 19 days between the 
return of the superseding indictment and the 
start of defendant’s trial, the State fully com- 
plied with this section and defendant was not 
entitled to relief under this section. State v. 
Lee, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 397 (Tenn. Crim. App. Aug. 27, 2021). 


6. Compliance. 

No statutory violation occurred in defen- 
dant’s second trial for robbery because the 
14-day period for the trial to occur following 
arrest and the return of the indictment or 
presentment did not apply to the time between 
defendant’s first trial ending in a mistrial and 
defendant’s second trial. Furthermore, defen- 
dant’s first trial was held almost five months 
after defendant was indicted. Johnson v. State, 
— 8.W.3d —, 2021 Tenn. Crim. App. LEXIS 410 
(Tenn. Crim. App. Sept. 3, 2021). 


CHAPTER 18 
TRIAL AND VERDICT 


40-18-103. Time for trial — Continuance. [Obsolete except for persons 
previously convicted of Class X felonies.] 


NOTES TO DECISIONS 


1. Absence of Material Witness. 

Trial court erred by denying defendant’s re- 
quest for a continuance after a subpoenaed 
alibi witness failed to appear at trial because 
defendant had not shown sufficient facts to 
establish the relevance and materiality of the 


witness’s testimony and defendant had not 
demonstrated that he was prejudiced by the 
trial court’s failure to grant a continuance. 
State v. Cox, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 43 (Tenn. Crim. App. Feb. 3, 2022). 


40-18-112. Uncertainty as to intent or means of offense. 


NOTES TO DECISIONS 


3. Means of Offense. 

Because defendant was charged with a single 
driving under the influence (DUI) offense, de- 
fendant was not entitled to juror unanimity as 
to the particular mode or modes of the offense 
which the jury found that defendant had com- 
mitted. The verdict form, which did not require 


separate findings as to DUI by intoxication and 
DUI per se, was sufficient to ensure unanimity 
as to defendant’s guilt of the offense of DUI. 
State v. Wilburn, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 278 (Tenn. Crim. App. June 
22, 2021). 
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40-25-1283 


CHAPTER 20 
JUDGMENT AND SENTENCE 


Part 1 GENERAL PROVISIONS 


40-20-111. Concurrent or cumulative sentences. 


NOTES TO DECISIONS 


19. Consecutive Sentence Mandatory. 
Trial court did not err by imposing consecu- 

tive sentences because defendant was on pre- 

trial release at the time of the second offense, 


and therefore consecutive sentences were re- 
quired. State v. Brown, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 168 (Tenn. Crim. App. 
Apr. 27, 2021). 


CHAPTER 23 
EXECUTION OF JUDGMENT 


40-23-114. Death by lethal injection — Election of electrocution — 
Electrocution as alternative method. 


NOTES TO DECISIONS 


2. Constitutionality. 

Plaintiff inmate’s 42 U.S.C.S. § 1983 action 
asserting an as-applied challenge to the consti- 
tutionality of Tennessee’s lethal-injection pro- 
tocol was barred by res judicata, because it was 
ripe at the time of he joined prior litigation 
concerning T.C.A. § 40-23-114; plaintiffs com- 
plaint did not allege that his conditions had 
materially worsened or that he was unaware of 


the basis of his claim prior to joining the 
complaint. Plaintiffs as-applied claim did not 
rest on any newly developed individual condi- 
tion that would render impermissible the appli- 
cation of res judicata principles. Middlebrooks 
v. Parker, 15 F.4th 784, 2021 FED App. 244P, 
2021 U.S. App. LEXIS 30961 (6th Cir. Oct. 15, 
2021). 


CHAPTER 25 
FEES OF OFFICERS 


40-25-123. Payment of costs by defendant — Suspension of costs and 
litigation tax for indigent defendants. 


Attorney General Opinions. T.C.A. § 67- 
4-605(c) requires a court clerk, including the 
clerk of a court of general sessions, to report to 
the Department of Revenue all general sessions 
court judges who suspend litigation taxes for 
indigent criminal defendants. However, T.C.A. 
§ 67-4-605(b) has no application to court clerks 
who do not report a judicial suspension of 
litigation taxes. It applies only to a clerk who 
fails or refuses to collect and pay over to the 


Department of Revenue litigation taxes that 
have not been judicially suspended, in which 
case it imposes liability for the tax on the clerk. 
As it does not deal with a clerk’s failure to 
report a judicial waiver of a litigation tax, it 
simply has no application to general sessions 
court clerks who do not report a judicial waiver 
of litigation taxes for indigent defendants. OAG 
21-10, 2021 Tenn. AG LEXIS 10 (6/22/2021). 


40-26-105 
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CHAPTER 26 
APPEAL 


40-26-105. Writ of error coram nobis. 


NOTES TO DECISIONS 


ANALYSIS 


8. Statute of Limitations. 
10. Petition Denied. 
12. Petition Properly Denied. 


8. Statute of Limitations. 

Coram nobis court properly dismissed the 
petition as untimely because petitioner’s judg- 
ments of conviction became final in the trial 
court some time in 2007, while the petition for 
writ of error coram nobis was not filed until 
2019, well outside the limitations period. Fur- 
ther, petitioner failed to establish that he was 
entitled to due process tolling because the re- 
cord indicated that the petition for post-convic- 
tion relief was filed in 2010 and that the evi- 
dentiary hearing was conducted in 2011, but 
petitioner offered no explanation as to why he 
waited until 2019 to file his petition for writ of 
error coram nobis. Newby v. State, —S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 481 (Tenn. Crim. 
App. Oct. 13, 2021). 

Statute of limitations barred petitioner’s writ 
for coram nobis relief on the basis of a jewelry 
box found in the home of a suspect because 
petitioner knew of the existence of the jewelry 
box for three years and did not pursue coram 
nobis relief and thus, did not act with reason- 
able diligence in presenting the claim of the 
newly discovered jewelry box; due process did 
not require the tolling of the applicable statute 
of limitations. Boatfield v. State, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 62 (Tenn. Crim. 
App. Feb. 14, 2022). 


10. Petition Denied. 

Coram nobis court did not err by denying 
petitioner coram nobis relief, as petitioner pled 
guilty instead of going to trial, and therefore 
could not collaterally attack his conviction us- 
ing the coram nobis statute; because petitioner 
pled guilty, the coram nobis statute was inap- 
plicable, regardless of whether the petition was 
timely or the statute of limitations was tolled. 
Cross v. State, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 490 (Tenn. Crim. App. Oct. 14, 
2021). 


12. Petition Properly Denied. 

Petitioner was not entitled to a writ of error 
coram nobis and the trial court did not err in 
dismissing the petition without a hearing be- 
cause the evidence was cumulative and he 


could not establish a reasonable basis to con- 
clude that the result of the proceeding might 
have been different. Keller v. State, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 186 (Tenn. 
Crim. App. Apr. 27, 2021). 

Coram nobis court properly denied petitioner 
relief; his challenges related to alleged incon- 
sistencies in testimony and lack of probable: 
cause in the search warrant affidavit did not 
amount to newly discovered evidence, plus pe- 
titioner did not show that he was without fault 
in failing to timely present evidence and his 
allegations were merely repackaged claims 
that had been previously determined against 
him. Aguilar v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 282 (Tenn. Crim. App. June 
25, 2021). 

Court did not err in summarily dismissing a 
petition for writ of error coram nobis because 
petitioner filed the petition outside the limita- 
tions period, the State raised the statute of 
limitations as an affirmative defense, petitioner 
was aware of information pertaining to wit- 
nesses before and at the time of trial, and even 
if petitioner did not see the statements until 
shown them by first coram nobis counsel, that 
did not make them newly discovered. Johnson 
v. State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 420 (Tenn. Crim. App. Sept. 9, 2021). 

Coram nobis court did not err when it sum- 
marily dismissed Petitioner’s petition for a writ 
of error coram nobis because he filed his peti- 
tion almost four years after his convictions 
became final. Clearly, Petitioner did not make a 
claim of actual innocence and, instead, asserted 
that he had a diminished capacity for having 
committed his crimes based upon his mental 
health. Kizer v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 541 (Tenn. Crim. App. Nov. 
24, 2021). 

Trial court did not abuse its discretion when 
it determined that jewelry chest evidence 
would not have resulted in a different judgment 
because the victim’s daughter testified that she 
obtained the jewelry chest from her sister, who 
did not testify at the coram nobis proceeding, 
and there was no proof as to where her sister 
obtained the painted jewelry chest; the daugh- 
ter’s hearsay evidence would not be admissible 
at trial. Boatfield v. State, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 62 (Tenn. Crim. App. 
Feb. 14, 2022). 

Trial court did not abuse its discretion when 
it determined petitioner was not entitled to 
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coram nobis relief on the basis of his son-in- 
law’s alleged confession to his brother because 
the trial court found that the brother’s account 
of the confession was “doubtful,” and the court 
of criminal appeals could not ignore its credibil- 
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ity determinations and reweight the evidence. 
Boatfield v. State, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 62 (Tenn. Crim. App. Feb. 
14, 2022). 


CHAPTER 29 
RESTORATION OF CITIZENSHIP 


Part 2 Votine RicuTs 


40-29-202. Application for voter registration card. 


NOTES TO DECISIONS 


2. Construction. 

Voting applicant was, regardless of his Vir- 
ginia pardon in 2020, a person who had been 
disqualified from exercising the right to vote by 
reason of a conviction in any state or federal 
court of an infamous crime; the procedures and 
provisions of the statute applied to him and 
imposed preconditions to the restoration of a 
convicted felon’s voting rights related to the 


satisfaction of certain court-ordered financial 
obligations, and the applicant had not provided 
evidence that he had paid restitution and court 
costs related to his conviction as well as to show 
he was current on child support obligations, 
and therefore he was not eligible to vote in 
Tennessee until he did so. Falls v. Goins, — 
S.W.3d —, 2021 Tenn. App. LEXIS 495 (Tenn. 
Ct. App. Dec. 21, 2021). 


CHAPTER 30 
POST-CONVICTION PROCEDURE 


Part 1 GENERAL PROVISIONS 


40-30-102. When prisoners may petition for post-conviction relief. 


NOTES TO DECISIONS 


ANALYSIS 


Limitations. 
Post-Conviction Relief. 
Relief Denied. 

3. Petition Time Barred. 


Ff Seta 


3. Limitations. 

Post-conviction court did not err in summar- 
ily dismissing a petition for post-conviction 
relief on the ground that the one-year statute of 
limitations had expired because none of peti- 
tioner’s claims fit within the statutory excep- 
tions to the one-year statute of limitations; to 
the extent that petitioner alleged he was un- 
able to access a law library and documents 
related to his case until he was transferred to 
federal custody, such allegations did not give 
rise to due process tolling. Benton v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 199 
(Tenn. Crim. App. May 7, 2021). 


8. Post-Conviction Relief. 

Although the petition for post-conviction re- 
lief was untimely, the case was remanded for an 
evidentiary hearing because petitioner had to 
be afforded an opportunity to develop the re- 
cord so that the post-conviction court could 
determine whether the limitations period was 
tolled based on due process concerns; petitioner 
filed her pro se petition just seventeen days 
after the statute of limitations expired, and the 
post-conviction court, the State, and petitioner 
proceeded as if it was timely. Montgomery v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 442 (Tenn. Crim. App. Sept. 22, 2021). 

Petitioner died while his appeal of denial of 
post-conviction relief was pending, and accord- 
ingly, this appeal was dismissed. The Al Mutory 
holding is limited to cases where a defendant 
dies while a direct appeal is pending and is not 
applicable to appeals from the denial of collat- 
eral relief. Grisham v. State, — S.W.3d —, 2022 
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Tenn. Crim. App. LEXIS 26 (Tenn. Crim. App. 
Jan. 25, 2022). 


9. Relief Denied. 

Post-conviction court properly dismissed de- 
fendant’s petition for relief as untimely because 
he was a week late in presenting the document 
for mailing, the one-year post-conviction stat- 
ute of limitations had expired, no provision for 
tolling the statute of limitations applied to the 
case, and none of defendant’s claims fit within 
the statutory exceptions to the one-year statute 
of limitations. Steelman v. State, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 268 (Tenn. Crim. 
App. June 16, 2021). 


13. Petition Time Barred. 

Post-conviction court was without jurisdic- 
tion to consider the claims in the postconviction 
relief petition and the court properly dismissed 
the petition as time-barred, because the peti- 
tion exceeded the limitations period by more 
than eight months. Moreover, statutory tolling 
did not apply because there was no newly 
recognized constitutional right in petitioner’s 
case, petitioner asserted no new scientific evi- 
dence, and none of petitioner’s prior convictions 
had been held invalid. Swainer v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 510 
(Tenn. Crim. App. Nov. 1, 2021). 

Criminal court properly dismissed defen- 
dant’s petition for post-conviction relief as un- 
timely because none of his allegations fit within 
the statutory exceptions to the one-year statute 
of limitations where he did not alleged that he 
was entitled to the protections of a newly es- 
tablished constitutional right, that new scien- 
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tific evidence established his actual innocence, 
or that his séntence was enhanced based upon 
convictions that had since been declared in- 
valid, and his lack of knowledge regarding 
potential post-conviction allegations, even 
when alleged to stem from an attorney’s negli- 
gent failure to render advice to him, did not toll 
the running of the statute of limitations. Sivels 
v. State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 584 (Tenn. Crim. App. Dec. 22, 2021). 

Post-conviction court did not err in denying 
the inmate’s petition for post-conviction relief 
as untimely because the inmate did not mail 
his petition until seven days after the deadline 
and he did not allege a statutory exception to 
the one-year statute of limitations. Even ac- 
cepting that during a lockdown the inmate 
could not access the prison mailbox without an 
officer’s escort, without evidence of the length of 
each lockdown, the inmate failed to establish 
that he was prevented from mailing his petition 
on time and was not entitled to due process 
tolling. Lyles v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 589 (Tenn. Crim. App. Dec. 
wie202 1): 

Because petitioner failed to establish that he 
was abandoned by trial counsel and that he was 
prohibited from timely filing his petition for 
post-conviction relief by circumstances outside 
of his control the post-conviction court properly 
dismissed the petition as time-barred, finding 
that due process considerations did not require 
tolling of the statute of limitations. Petitioner 
failed to offer any proof, including his own 
testimony, concerning the contractual relation- 
ship with-retained counsel. McVay v. State, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 61 
(Tenn. Crim. App. Feb. 11, 2022). 


NOTES TO DECISIONS 


ANALYSIS 


3, Violation of Constitutional Right Re- 
quired. 

5. —Competence of Counsel. 

fe Guilty Plea. 

10. Denial of Relief. 

13. Petition Properly Denied. 


3. Violation of Constitutional Right Re- 
quired. 


5. —Competence of Counsel. 

Defendant was not entitled to post-conviction 
relief on defendant’s claim that defendant was 
deprived of the effective assistance of counsel 
when defendant pleaded guilty to aggravated 
robbery and unlawful possession of a weapon 
by a convicted felon because defendant did not 
present any evidence that trial counsel would 


have uncovered with more investigation and 
failed to present any evidence to undermine the 
statements of the victims and co-defendant, 
defendant’s paramour, identifying defendant as 
the perpetrator. Jackson v. State, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 190 (Tenn. Crim. 
App. May 3, 2021). 

Trial counsel was not ineffective for failing to 
subpoena the medical records of one of the 
victims to the trial court so that the trial court 
could conduct an in camera inspection of the 
records to determine whether exculpatory in- 
formation was contained in the records because 
the post-conviction court reviewed the medical 
records and found they contained no exculpa- 
tory evidence. Morgan v. State, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 193 (Tenn. Crim. 
App. Apr. 30, 2021). 

Trial counsel was not ineffective for failing to 


. file and litigate a motion to suppress as counsel 


believed that filing a motion to suppress was 
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not in defendant’s best interest as counsel took 
the ADA’s comments to mean that the State’s 
plea offer would be rescinded if defendant liti- 
gated the identity issue. Morgan v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 193 
(Tenn. Crim. App. Apr. 30, 2021). 

Trial counsel was not ineffective for failing to 
adequately investigate defendant’s case be- 
cause, although it might have been a better 
practice for trial counsel to interview or have 
the victims interviewed, defendant’s failure to 
call the victims during the post-conviction hear- 
ing prevented him from establishing the preju- 
dice prong of the ineffective assistance of coun- 
sel test. Morgan v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 193 (Tenn. Crim. App. 
Apr. 30, 2021). 

Defendant was not entitled to post-conviction 
relief because, although the failure of defen- 
dant’s trial counsel to move for a mistrial after 
the bailiffs improper communication with the 
jury amounted to deficient performance, defen- 
dant failed to show that defendant was preju- 
diced by counsel’s representation. Defendant 
did not put forth any evidence to establish that 
a motion for mistrial would have been granted 
because defendant did not call any juror or 
other witness to testify as to the circumstances 
and content of the bailiffs statement. Burnett 
v. State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 214 (Tenn. Crim. App. May 11, 2021). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective because he sought to enhance the 
surveillance video but was unable to do so; and 
defendant did not present any evidence show- 
ing the extent to which the surveillance video 
could have been enhanced. Combs v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 264 
(Tenn. Crim. App. June 14, 2021). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective because he conferred with defendant 
on more than one occasion; and he discussed a 
plea offer with defendant and defendant’s sen- 
tencing range when he rejected the plea offer. 
Combs v. State, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 264 (Tenn. Crim. App. June 14, 
2021). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective because he discussed a handwriting 
expert with defendant; and, absent a handwrit- 
ing expert’s testimony at the post-conviction 
hearing, the potential prejudice resulting from 
the lack of that testimony at trial could not be 
ascertained. Combs v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 264 (Tenn. Crim. App. 
June 14, 2021). 

Petitioner failed to establish that appellate 
counsel performed deficiently; appellate coun- 
sel stated in his affidavit that his decision not to 
pursue all issues raised in the motion for new 
trial was strategic. Keller v. State, — S.W.3d —, 
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2021 Tenn. Crim. App. LEXIS 304 (Tenn. Crim. 
App. July 9, 2021). 

Counsel’s decision to not challenge State’s 
DNA evidence was the sort of strategic decision 
that would not be second-guessed; counsel did 
not perform deficiently by failing to seek inde- 
pendent DNA testing of the ski mask or to 
interview and question a doctor about her test- 
ing of the mask and petitioner was not entitled 
to post-conviction relief. Keller v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 304 
(Tenn. Crim. App. July 9, 2021). 

Prosecutor’s referring to petitioner as a super 
predator in closing argument was inappropri- 
ate, but counsel testified that he did not object 
because he did not want to draw the jury’s 
attention to the potentially damaging charac- 
terization; this decision not to object was stra- 
tegic, and consequently, counsel did not per- 
form deficiently and petitioner was not entitled 
to post-conviction relief. Keller v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 304 
(Tenn. Crim. App. July 9, 2021). 

Post-conviction court did not abuse its discre- 
tion in denying petitioner’s motions for continu- 
ance; State prosecuted petitioner under a 
theory of criminal responsibility and never al- 
leged that he wore a ski mask, and thus even if 
additional testing contradicted the State’s find- 
ing of petitioner’s DNA on the mask, he would 
not have been entitled to post-conviction relief. 
Keller v. State, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 304 (Tenn. Crim. App. July 9, 
2021). 

Trial court warned petitioner numerous 
times that his continued disruptive behavior 
would result in his waiving the right to be 
present at trial and counsel did not object to his 
exclusion for tactical reasons; trial court implic- 
itly denied a mistrial upon ensuring that coun- 
sel was willing to proceed and petitioner had 
not shown that trial court would have granted a 
mistrial had counsel sought one as soon as 
petitioner was removed. Ineffective assistance 
was not shown and petitioner was not entitled 
to post-conviction relief. Keller v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 304 
(Tenn. Crim. App. July 9, 2021). 

Petitioner failed to establish that a witness 
was influenced by the suggestive nature of the 
in-court identification, and even if his identifi- 
cation of petitioner was unduly suggestive, pe- 
titioner failed to establish that he was preju- 
diced by counsel’s failure to object in light of 
another witness’s identification; ineffective as- 
sistance was not shown and petitioner was not 
entitled to post-conviction relief. Keller v. State, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 304 
(Tenn. Crim. App. July 9, 2021). 

Trial court did not err in denying petitioner’s 
motion to inspect records of grand jury proceed- 
ings; because no record was kept of grand jury 
deliberations, it was unclear what materials 
petitioner believed would reveal the intention 


40-30-1038 


of grand jury to charge him, and as circum- 
stances permitting disclosure of secret grand 
jury records were not present, even if they 
existed, petitioner was not entitled to them. 
Counsel did not perform deficiently by failing to 
seek them and petitioner was not entitled to 
post-conviction relief. Keller v. State, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 304 (Tenn. 
Crim. App. July 9, 2021). 

Counsel alerted the trial court to a potential 
conflict and moved to withdraw and the trial 
court found no conflict existed and denied the 
motion; petitioner could not establish that 
counsel performed deficiently and petitioner 
was not entitled to post-conviction relief. Keller 
v. State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 304 (Tenn. Crim. App. July 9, 2021). 

Court disagreed with post-conviction court’s 
conclusion that an instruction on corroboration 
was not necessary when corroborating evidence 
existed; however, even if trial counsel provided 
deficient performance in failing to request a 
special jury instruction, petitioner’s conviction 
was based on more than just his statements 
and thus prejudice was not shown, and he was 
not entitled to post-conviction relief. Jones v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 305 (Tenn. Crim. App. July 9, 2021). 

Petitioner had not shown that the jury in- 
structions on premeditation failed to fairly sub- 
mit the legal issues or were misleading to the 
jury, and thus ineffective assistance was not 
shown and petitioner was not entitled to post- 
conviction relief; when taken as a whole, the 
premeditation instruction properly informed 
the jury that excitement or passion did not 
erase the presently held intent to kill that was 
formed before the act occurred. Jones v. State, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 305 
(Tenn. Crim. App. July 9, 2021). 

Counsel was not deficient and petitioner was 
not entitled. to post-conviction relief; counsel 
had no reason to know that police body camera 
footage existed and petitioner’s federal public 
defender did not provide the video. Petitioner 
did not change his federal guilty plea after 
viewing the video and a different result would 
not have been achieved if he had viewed the 
video prior to his original guilty plea. Hudson v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 306 (Tenn. Crim. App. July 9, 2021). 

Counsel was not ineffective with regards to 
defendant’s plea as he was informed about the 
mandatory minimum penalty of his charges 
and the range of punishment that accompanied 
the charges; and counsel informed defendant 
about the possibility of consecutive sentences 
and reviewed the plea documents with him in 
English and Spanish. Aguirre v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 353 
(Tenn. Crim. App. July 28, 2021). 

Defendant was not entitled to post-conviction 
relief because defendant failed to establish de- 
ficient performance by counsel or that defen- 
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dant was prejudiced by the representation of 
counsel in counsel failing to raise the issue of 
substitution of counsel, failing to object to lead- 
ing questions on direct exam, failing to object to 
the State of Tennessee’s offering the victims’ 
autopsy reports into evidence via a supervising 
doctor, and failing to call an expert witness. 
Luthringer v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 376 (Tenn. Crim. App. Aug. 
9, 2021). 

Counsel was not ineffective because counsel 
provided an investigator with the information 
about an alibi witness but the investigator was 
unable to locate the witness; and defendant did 
not call the alibi witness to testify at the 
post-conviction hearing. Jones v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 384 
(Tenn. Crim. App. Aug. 18, 2021). 

Counsel was not ineffective for failing to 
request an accomplice instruction as there was 
overwhelming corroborating evidence because 
defendant sought medical attention for gunshot 
wounds to his leg; his explanation of the origin 
of the wounds was implausible; and his cell 
phone was found outside the victim’s home. 
Jones v. State, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 384 (Tenn. Crim. App. Aug. 18, 
2021). 

Defendant was not entitled to post-conviction 
relief because defendant failed to prove ineffec- 
tive assistance by trial counsel failing to advise 
defendant of a statutory right of time to pre- 
pare for trial, failing to file a motion for a 
continuance, failing to file a motion to suppress 
the victim’s in-court identification of defendant, 
failing to file a motion or object to the loss or 
destruction of a surveillance camera recording, 
and failing to challenge defendant’s second trial 
following a mistrial as being violative of double 
jeopardy. Johnson v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 410 (Tenn. Crim. App. 
Sept. 3, 2021). 

Defendant was entitled to post-conviction re- 
lief because defendant failed to prove that trial 
counsel provided ineffective assistance by fail- 
ing to object when, during the trial court’s 
preliminary instructions, the court provided 
the jurors with a document, which was a ver- 
batim recitation of each of the counts of the 
indictment, and when the State of Tennessee 
asked the victims leading questions during 
direct examination. Perry v. State, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 416 (Tenn. 
Crim. App. Sept. 8, 2021). 

Defendant was not entitled to post-conviction 
relief because defendant failed to prove ineffec- 
tive assistance of counsel by counsel failing to 
advise defendant that the State of Tennessee 
could introduce rebuttal evidence after defen- 
dant testified as counsel prepared defendant to 
testify. Furthermore, counsel made a reason- 
able, tactical decision to place defendant’s 
strong emotions in a more favorable context 
through defendant’s testimony based upon ad- 
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equate preparation that ultimately benefitted 
defendant. Johnson v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 417 (Tenn. Crim. App. 
Sept. 7, 2021). 

As to petitioner’s claim that counsel should 
have objected to admission of photographs of 
the victim taken at the crime scene, petitioner 
failed to establish that the trial court would 
have excluded the photographs had counsel 
objected; although the record contained only 
black and white copies of the color photographs 
admitted at trial, the photographs did not ap- 
pear to be more graphic than those routinely 
admitted at murder trials. Rayfield v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 431 
(Tenn. Crim. App. Sept. 16, 2021). 

Petitioner was not entitled to post-conviction 
relief; he failed to show that counsel would 
have been successful had he objected to the 
admission of evidence of petitioner’s firearms, 
which was probative of the material issue of the 
perpetrator’s identity. Rayfield v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 431 
(Tenn. Crim. App. Sept. 16, 2021). 

Petitioner was not entitled to post-conviction 
relief on the basis of counsel’s performance; it 
was a reasonable strategic decision for counsel 
to spend his limited time preparing for trial 
with the evidence he had rather than challeng- 
ing the denial of his motions for a continuance 
and investigative funds. Petitioner did not 
show that counsel would have been successful 
had he challenged the denial and the court 
would not speculate on what evidence could 
have been produced with investigative services. 
Rayfield v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 431 (Tenn. Crim. App. Sept. 
16, 2021). 

Because witness’s statement that she saw 
the victim crying and with a handprint mark on 
her face did not describe any act by petitioner, 
although the jury was free to draw the infer- 
ence that petitioner caused the victim’s injury, 
Tenn. R. Evid. Rule 404(b) did not apply; even 
the rule did apply, the evidence was admissible 
to show that petitioner had a settled purpose to 
harm the victim, and he was not entitled to 
post-conviction relief. Rayfield v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 431 
(Tenn. Crim. App. Sept. 16, 2021). 

Petitioner was not entitled to post-conviction 
relief because he failed to show that he was 
prejudiced by counsel’s failure to offer a gun- 
shot residue report; because the report clearly 
cautioned against the conclusion that the re- 
sults foreclosed the possibility of petitioner’s 
having fired a gun, the report was unlikely to 
have changed the outcome of the trial had it 
been admitted. Rayfield v. State, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 431 (Tenn. Crim. 
App. Sept. 16, 2021). 

Petitioner was not entitled to post-conviction 
relief; petitioner failed to call a juror at the 
evidentiary hearing, and thus he failed to es- 
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tablish that he was prejudiced by counsel’s 
failure to challenge the juror’s inclusion on the 
jury. Rayfield v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 431 (Tenn. Crim. App. Sept. 
16, 2021). 

Petitioner failed to establish that he was 
prejudiced by counsel’s failing to object to a 
witness’s testimony and he was not entitled to 
post-conviction relief; Tenn. R. Evid. 404(b) did 
not bar admission of the witness’s testimony 
that she saw petitioner driving around as such 
was not a bad act, and because the witness did 
not hear the conversation between petitioner 
and the victim, petitioner’s yelling during the 
call was not necessarily a bad act. Rayfield v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 431 (Tenn. Crim. App. Sept. 16, 2021). 

Defendant was not entitled to post-conviction 
relief because defendant failed to prove that 
defense counsel was ineffective by failing to 
investigate, failing to raise a cruel and unusual 
punishment issue, and failing to advise defen- 
dant on an ex post facto issue. Hughes v. State, 
—§.W.3d —, 2021 Tenn. Crim. App. LEXIS 445 
(Tenn. Crim. App. Sept. 23, 2021). 

Where defendant was sentenced to life for 
first degree premeditated murder and being a 
convicted felon in possession of a weapon, the 
trial court did not err by denying his petition 
for post-conviction relief because he failed to 
prove ineffective assistance of counsel; trial 
counsel’s decision to forego a suppression mo- 
tion was a tactical, strategic decision, because 
defendant’s hospital statements were volun- 
tarily made. Although defendant testified that 
trial counsel never relayed a plea offer to him 
and that he would have accepted an 18-year 
offer, the post-conviction court discredited his 
testimony; trial counsel’s decision to attack a 
witness’s credibility rather than call for a mis- 
trial was a strategic decision. Banks v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 488 
(Tenn. Crim. App. Oct. 14, 2021). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied as he did not identify the 
witness that trial counsel failed to investigate 
and did not call any witnesses to testify at the 
hearing; he did not show what any additional 
investigation into his claim of duress would 
have revealed; defendant had expressed a de- 
sire to accept a plea offer; and the post-convic- 
tion court found that the transcript showed 
that defendant under no circumstances could 
have thought he was pleading guilty to joyrid- 
ing instead of burglary. Lanham v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 552 
(Tenn. Crim. App. Dec. 6, 2021). 

Defendant was not entitled to post-conviction 
relief following defendant’s conviction for pos- 
session with intent to sell or deliver cocaine in 
a school zone because defendant failed to prove 
that defendant received ineffective assistance 
of trial counsel by defendant’s counsel not pur- 
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suing a defense of simple possession and by 
counsel failing to object to the testimony of 
police officers as experts or lay persons regard- 
ing habits of drug dealers. Furthermore, defen- 
dant failed to prove entitlement to relief by 
cumulative error. Booker v. State, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 567 (Tenn. Crim. 
App. Dec. 14, 2021). 

Dismissal of petitioner’s petition for postcon- 
viction relief was improper because her allega- 
tions that counsel pressured her to accept a 
guilty plea that was not in her best interest 
stated a colorable claim for relief. Scott v. State, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 568 
(Tenn. Crim. App. Dec. 15, 2021). 

Petitioner was properly denied post-convic- 
tion relief on his claim that trial counsel pro- 
vided ineffective assistance by failing to obtain 
an expert in the field of psychosexual evalua- 
tions and to call the expert as a defense witness 
because the record reflected that trial counsel 
made an informed, strategic decision not to 
obtain a psychosexual report before the trial, 
and the evidence of petitioner’s guilt was over- 
whelming. Harper v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 577 (Tenn. Crim. App. 
Dec. 21, 2021). 

Defendant was not entitled to post-conviction 
relief when defendant’s counsel failed to inves- 
tigate adequately an alleged agency relation- 
ship between an inmate and a police detective 
_—who gave the inmate stamps which the 
inmate used to mail letters to the detective— 
because nothing in the record suggested that 
counsel could have known that additional in- 
vestigative efforts would have led to the discov- 
ery of information that was helpful to the 
defense and that the information would have 
yielded a more favorable result at defendant’s 
trial. Frelix v. State, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 47 (Tenn. Crim. App. Feb. 8, 
2022). 


7. Guilty Plea. 

Defendant’s plea was not the result of some 
type of unknowing and involuntary process as 
he received information about his guilty plea in 
both English and Spanish and was given the 
option to proceed to trial by the trial court at 
the guilty plea acceptance hearing; the trial 
court questioned him at length about whether 
he understood the ramifications of his plea; and 
he affirmatively answered the court that his 
plea was voluntary and not the result of any 
kind of force, threat, or promise. Aguirre v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 353 (Tenn. Crim. App. July 28, 2021). 


10. Denial of Relief. 

Denial of postconviction relief was not erro- 
neous, as the inmate failed to demonstrate 
deficient performance or prejudice based on 
co-counsel’s alleged impairment due to his two- 
day use of prescribed painkillers and his back 
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pain. With respect to failing to call “important 
witnesses,” trial counsel testified at the post- 
conviction hearing that he did not call wit- 
nesses who would hurt the inmate’s case, and 
where evidence showed that inmate had given 
his cell phone to another person prior to the 
murders, he failed to demonstrate how trial 
counsel’s choice not to enter his actual phone 
records into evidence constituted deficient per- 
formance or caused him any prejudice. Black v. 
State, — S.W3d —, 2021 Tenn. Crim. App. 
LEXIS 393 (Tenn. Crim. App. Aug. 25, 2021). 

Trial court did not err by denying a petition 
for post-conviction relief challenging defen- 
dant’s conviction for two counts of rape, be- 
cause he failed to prove that he received inef- 
fective assistance of counsel due to counsel’s 
failure to properly explain the elements of two 
additional counts of rape in a superseding in- 
dictment. Trial counsel and defendant dis- 
cussed how the two new charges were foresee- 
able and that the defense of consent would 
remain the same for the two new rape charges; 
the record supported the post-conviction court’s 
finding that trial counsel had met with defen- 
dant, was prepared for trial, and made a rea- 
sonable decision regarding trial strategy with 
defendant’s help. Lee v. State, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 469 (Tenn. Crim. 
App. Oct. 6, 2021). 

Trial court did not err in denying the in- 
mate’s petition for post-conviction relief based 
on the alleged ineffective assistance of counsel 
because the inmate failed to present a copy of 
the citation or any other evidence that he 
believed trial counsel could have offered at trial 
to rebut the officer’s assertion that he had no 
prior interactions with the inmate and the 
inmate failed to call a detective to establish 
what his testimony would been had counsel 
questioned him on whether the detective spoke 
Spanish. Seiber v. State, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 39 (Tenn. Crim. App. 
Feb. 2, 2022). 


13. Petition Properly Denied. 

Denial of postconviction relief was proper, as 
petitioner failed to prove trial counsel was 
deficient in advising petitioner during plea ne- 
gotiations where trial counsel credibly testified 
that he advised petitioner he would be subject 
to a greater penalty if he refused the plea offer 
and petitioner knew the prosecutor intended to 
charge him with a felony offense if he refused 
the plea offer an, while trial counsel was defi- 
cient in failing to consult with petitioner re- 
garding a concession of guilt in closing argu- 
ments, petitioner failed to demonstrate 
prejudice. Smith v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 162 (Tenn. Crim. App. 
Apr. 21, 2021). 

Post-conviction court did not err in denying 
the inmate’s petition, as he failed to carry his 
burden to prove by clear and convincing evi- 
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dence sufficient facts to support his claim that 
trial counsel performed deficiently. The inmate 
failed to present evidence of what information 
trial counsel could have discovered with further 
investigation or what information counsel 
could have communicated that would have 
changed his trial strategy and failed to show 
any legal basis on which counsel could have 
sought suppression of his statement. Reinsberg 
v. State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 244 (Tenn. Crim. App. May 27, 2021). 

Trial counsel was not ineffective in failing to 
interview and secure the testimony of a wit- 
ness, as counsel did not know who the witness 
was or how he would aid petitioner’s case, and 
petitioner did not present the witness as the 
post-conviction hearing; petitioner was not en- 
titled to post-conviction relief. Demling v. State, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 366 
(Tenn. Crim. App. Aug. 4, 2021). 

Counsel was not ineffective in failing to file a 
motion to dismiss based upon the 16-month 
delay between the date of the arrest and the 
trial and petitioner’s speedy trial rights were 
not violated; counsel did not attribute the delay 
as an intentional effort by the State to gain a 
tactical advantage over the defense and peti- 
tioner specifically requested his case to be 
handled slowly because he was dealing with 
other matters and on bond. Demling v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 366 
(Tenn. Crim. App. Aug. 4, 2021). 

Counsel was not ineffective in failing to file a 
Brady or Ferguson motion concerning the al- 
leged destruction of a dash cam recording of the 
traffic stop; there was no proof that the destruc- 
tion of the video was done in bad faith, it 
appeared to be unintentional, the State’s case 
did not hinge upon the video, and the issue was 
hotly litigated and counsel attempted to plant 
seeds of doubt and distrust in the minds of the 
jury. Petitioner was not entitled to post-convic- 
tion relief. Demling v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 366 (Tenn. Crim. App. 
Aug. 4, 2021). 

Petitioner failed to establish deficient perfor- 
mance of trial counsel in failing to file certain 
motions or prejudice arising therefrom, and 
thus petitioner was not entitled to post-convic- 
tion relief; counsel testified that he did not file 
certain motions because they were without 
merit and that he made efforts to locate a 
claimed witness but was unsuccessful. The mo- 
tions would not have changed the outcome of 
petitioner’s case. Demling v. State, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 366 (Tenn. 
Crim. App. Aug. 4, 2021). 

Petitioner failed to show he was entitled to 
post-conviction relief on the basis of his claim 
that he was deprived of an impartial jury, as 
the only evidence petitioner presented of the 
unidentified juror’s alleged statement indicat- 
ing possible bias was the testimony of a witness 
who was found to lack credibility. Rattler v. 
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State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 392 (Tenn. Crim. App. Aug. 24, 2021). 

Petitioner failed to show that he was entitled 
to post-conviction relief on the basis of his claim 
of ineffective assistance of counsel, as _ peti- 
tioner did not call the individual as a witness at 
the evidentiary hearing and trial counsel indi- 
cated that he was not sure he would have called 
the individual as witness, who would have been 
subject to intense impeachment by the State, 
had he located him. Rattler v. State, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 392 (Tenn. 
Crim. App. Aug. 24, 2021). 

Post-Conviction relief was properly denied 
because his ineffective assistance claims lacked 
merit where he failed to adduce evidence re- 
garding what DNA testing would have shown 
or what an expert in DNA analysis would have 
given had counsel obtained such testing and 
trial counsel testified that he did not interview 
the victim because he knew what her testimony 
would be from reviewing the preliminary hear- 
ing testimony, that he was able to obtain the 
information he needed from her preliminary 
hearing testimony, and that he used her prior 
testimony to impeach her. Stevenson v. State, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 446 
(Tenn. Crim. App. Sept. 23, 2021). 

Post-conviction relief was properly denied 
where petitioner failed to show prejudice from 
trial counsel’s failure to point out a fatal vari- 
ance between the indictment and proof where 
petitioner was convicted of a lesser-included 
offense and proof was found sufficient on direct 
appeal, and, with respect to his own compe- 
tency, petitioner failed to present any evidence, 
other than his own opinion, as to what a mental 
health evaluation would have shown. Golden v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 449 (Tenn. Crim. App. Sept. 24, 2021). 

There was no error in the denial of the 
inmate’s petition for post-conviction relief be- 
cause trial counsel’s decisions to not call the 
victim’s mother as a witness and to not seek 
further DNA testing were reasonable where the 
inmate failed to establish what the mother’s 
testimony would have been because he did not 
call her at the evidentiary hearing and he did 
not present evidence of additional DNA analy- 
sis. Ortiz v. Tenn., — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 511 (Tenn. Crim. App. Nov. 2, 
2021). 

Petition was properly denied because the 
inmate failed to show the evidence preponder- 
ated against the finding that trial counsel ad- 
equately prepared him for trial by providing 
him with important information about his self 
defense, the inmate failed to show trial counsel 
was ineffective in preparing for trial, and be- 
cause the inmate failed to present a witness’s 
testimony at the post-conviction hearing, the 
inmate could not establish prejudice due to 
trial counsel’s failure to locate and call the 
witness at trial. Hill-Williams v. State, — 
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S.W.3d —, 2021 Tenn. Crim. App. LEXIS 574 
(Tenn. Crim. App. Dec. 17, 2021). 

Trial counsel did not provide deficient perfor- 
mance by failing to provide evidence of self- 
defense because the investigating detective tes- 
tified at the trial that petitioner reported being 
afraid of the victim and that he said the victim 
came toward him and petitioner testified at the 
trial that he feared for his life. As a result, 
evidence that petitioner feared for his life was 
presented to the jury for its consideration. 
Abbott v. State, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 7 (Tenn. Crim. App. Jan. 11, 2020). 
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Postconviction court did not err by denying 
relief on petitioner’s ineffective assistance of 
counsel claims because trial counsel made a 
strategic decision not to cross-examine the wit- 
ness about a social media message since, al- 
though the message could have been used to 
impeach her credibility about the shooting, the 
message also showed that petitioner waited to 
shoot the victim, which was inconsistent with 
petitioner’s testimony and with his theory of 
self-defense. Abbott v. State, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 7 (Tenn. Crim. App. 
Jan. 11, 2020). 


Decisions UNpER Prior Law 


14. Guilty Plea. 

Defendant was not entitled to post-conviction 
relief because defendant’s pleas were not un- 
knowing and involuntary as the State of Ten- 
nessee’s use of aggregation did not violate the 
prohibition against ex post facto laws as the 
codification of aggregation did not change de- 
fendant’s punishment to defendant’s disadvan- 
tage or inflict greater punishment. Further- 
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more, there was no ex post facto violation in his 
conviction for a Class A felony because aggre- 
gated theft, when charged as a single offense, 
was a continuing offense that straddled the 
amendment of the theft grading statute. 
Hughes v. State, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 445 (Tenn. Crim. App. Sept. 23, 
2021). 


NOTES TO DECISIONS 


1. Waiver. 
Because petitioner raised an issue for the 
first time on appeal, the issue was waived. 


Jones v. State, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 239 (Tenn. Crim. App. May 27, 
2021). 
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NOTES TO DECISIONS 


3. Waiver. 

Because the issue could have been raised on 
direct appeal, the issue was waived. Jones v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 305 (Tenn. Crim. App. July 9, 2021). 

Defendant’s claim that the trial court erred 
by denying defendant’s pretrial motion for sub- 
stitution of counsel qualified as waived because 
defendant did not present the issue as a ground 
for relief on direct appeal. Luthringer v. State, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 376 
(Tenn. Crim. App. Aug. 9, 2021). 

A stand-alone claim of prosecutorial miscon- 
duct would be waived due to the failure to raise 
the issue on direct appeal. Robinson v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 382 
(Tenn. Crim. App. Aug. 18, 2021). 

Defendant waived the issue that defendant 
was denied the right to self-representation be- 
cause defendant failed to raise the issue on 
direct appeal defendant did not raise or brief 


the issue on appeal, and did not file a reply brief 
addressing the State of Tennessee’s argument. 
Moreover, the post-conviction court did not 
make findings of fact or conclusions of law 
related to the effectiveness of appellate counsel. 
Johnson v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 417 (Tenn. Crim. App. Sept. 
7, 2021). 

Petitioner failed to assert his due process 
claim that the trial court erred by denying his 
request for a state-funded investigator in either 
of his petitions for post-conviction relief, and 
consequently that claim was waived. Rayfield v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 431 (Tenn. Crim. App. Sept. 16, 2021). 

Alleged trial errors were issues that were 
ripe for direct appeal of petitioner’s conviction, 
and his failure to raise these issues at that time 
rendered them waived for purposes of post- 
conviction relief. Rayfield v. State, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 431 (Tenn. Crim. 
App. Sept. 16, 2021). 
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NOTES TO DECISIONS 


2. Appointment of Counsel. 

Defendant failed to prove that post-convic- 
tion counsel provided ineffective assistance by 
failing to present witnesses in connection with 
allegations raised in defendant’s pro se petition 
because, although defendant enjoyed a statu- 
tory right to counsel post-conviction, defendant 
did not have a constitutional right to the effec- 
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tive assistance of counsel post-conviction. De- 
fendant was afforded the opportunity to be 
heard at a meaningful hearing, while post- 
conviction counsel adequately investigated de- 
fendant’s case. Perry v. State, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 416 (Tenn. Crim. 
App. Sept. 8, 2021). 


NOTES TO DECISIONS 


ANALYSIS 


1 Guilty Plea. 

2 Petitioner’s Presence at Hearing. 
3. Burden of Proof. 

6. Denial of Relief. 

a Ineffective Assistance of Counsel. 
8. —Clear and Convincing Evidence. 
10. Petition Properly Denied. 

11.  Post-conviction Review. 

15. Effective Assistance of Counsel. 


1. Guilty Plea. 

Defendant’s plea was not the result of some 
type of unknowing and involuntary process as 
he received information about his guilty plea in 
both English and Spanish and was given the 
option to proceed to trial by the trial court at 
the guilty plea acceptance hearing; the trial 
court questioned him at length about whether 
he understood the ramifications of his plea; and 
he affirmatively answered the court that his 
plea was voluntary and not the result of any 
kind of force, threat, or promise. Aguirre v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 353 (Tenn. Crim. App. July 28, 2021). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective because defendant offered no legal 
authority or citations to the record in support of 
his argument that trial counsel failed to nego- 
tiate a more favorable plea offer due to his lack 
of attention to the defense and his ignorance of 
the criminal justice system; and, at the eviden- 
tiary hearing, trial counsel testified that he 
attempted to negotiate the murder charge to a 
reduced charge of reckless homicide and the 
aggravated child abuse charge reduced to a 
lesser offense, but the State refused to waiver 
from its initial offer of 30 years. Sealey v. State, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 437 
(Tenn. Crim. App. Sept. 21, 2021). 


2. Petitioner’s Presence at Hearing. 
Post-conviction court abused the court’s dis- 
cretion by not continuing the post-conviction 


hearing until defendant could appear in person 
when prison officials would not arrange trans- 
portation to the hearing due to defendant’s 
positive COVID-19 test because defendant was 
prejudiced as defendant was denied the oppor- 
tunity to address defendant’s motion to proceed 
pro se and to testify at the evidentiary hearing. 
Frelix v. State, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 47 (Tenn. Crim. App. Feb. 8, 2022). 


3. Burden of Proof. 

Because petitioner failed to present any wit- 
nesses to support one of his claims, he was not 
entitled to post-conviction relief. Jones v. State, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 239 
(Tenn. Crim. App. May 27, 2021). 


6. Denial of Relief. 

No prejudice was shown in trial counsel’s 
decision to omit the issue of the deputy’s testi- 
mony from the motion for a new trial given the 
defense strategy of having co-defendant testify 
that the drugs belonged to her in helping her 
grieve the recent death of a loved one, trial 
counsel chose to attack the deputy’s recollection 
of the interview rather than object. Wells v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 553 (Tenn. Crim. App. Dec. 7, 2021). 

In a post conviction proceeding, petitioner 
could not show he would have prevailed on a 
motion to suppress the text messages as the 
record showed that co-defendant’s cell phone 
was not searched until a warrant was obtained. 
Wells v. State, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 553 (Tenn. Crim. App. Dec. 7, 
2021). 


7. Ineffective Assistance of Counsel. 
Defendant was not entitled to post-conviction 
relief on defendant’s claim that defendant was 
deprived of the effective assistance of counsel 
when defendant pleaded guilty to aggravated 
robbery and unlawful possession of a weapon 
by a convicted felon because defendant did not 
present any evidence that trial counsel would 


40-30-110 


have uncovered with more investigation and 
failed to present any evidence to undermine the 
statements of the victims and co-defendant, 
defendant’s paramour, identifying defendant as 
the perpetrator. Jackson v. State, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 190 (Tenn. Crim. 
App. May 3, 2021). 

Trial counsel was not ineffective for failing to 
adequately investigate defendant’s case be- 
cause, although it might have been a better 
practice for trial counsel to interview or have 
the victims interviewed, defendant’s failure to 
call the victims during the post-conviction hear- 
ing prevented him from establishing the preju- 
dice prong of the ineffective assistance of coun- 
sel test. Morgan v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 193 (Tenn. Crim. App. 
Apr. 30, 2021). 

Trial counsel was not ineffective for failing to 
subpoena the medical records of one of the 
victims to the trial court so that the trial court 
could conduct an in camera inspection of the 
records to determine whether exculpatory in- 
formation was contained in the records because 
the post-conviction court reviewed the medical 
records and found they contained no exculpa- 
tory evidence. Morgan v. State, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 193 (Tenn. Crim. 
App. Apr. 30, 2021). 

Trial counsel was not ineffective for failing to 
file and litigate a motion to suppress as counsel 
believed that filing a motion to suppress was 
not in defendant’s best interest as counsel took 
the ADA’s comments to mean that the State’s 
plea offer would be rescinded if defendant liti- 
gated the identity issue. Morgan v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 193 
(Tenn. Crim. App. Apr. 30, 2021). 

Defendant was not entitled to post-conviction 
relief because, although the failure of defen- 
dant’s trial counsel to move for a mistrial after 
the bailiffs improper communication with the 
jury amounted to deficient performance, defen- 
dant failed to show that defendant was preju- 
diced by counsel’s representation. Defendant 
did not put forth any evidence to establish that 
a motion for mistrial would have been granted 
because defendant did not call any juror or 
other witness to testify as to the circumstances 
and content of the bailiffs statement. Burnett 
v. State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 214 (Tenn. Crim. App. May 11, 2021). 

Though petitioner claimed counsel forced 
him to testify, counsel denied this assertion and 
the post-conviction court accredited counsel’s 
testimony; nothing preponderated against the 
post-conviction court’s factual findings, peti- 
tioner failed to show how counsel was deficient 
as to this issue, and petitioner was not entitled 
to post-conviction relief. Jones v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 239 
(Tenn. Crim. App. May 27, 2021). 

Petitioner failed to establish how counsel’s 
failure to retain a gunshot residue expert re- 
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sulted in deficient performance or prejudice; 
both counsel and the prosecutor assumed that 
petitioner, victim, and witness would have gun- 
shot residue on them given their physical prox- 
imity, plus petitioner admitted holding the gun 
and the witness testified that petitioner shot 
the victim. By failing to produce a gunshot 
residue expert at the post-conviction hearing, 
petitioner failed to meet his burden. Jones v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 239 (Tenn. Crim. App. May 27, 2021). 

Petitioner was not entitled to post-conviction 
relief, as he failed to show ineffective assistance 
of counsel; petitioner failed to establish that 
counsel’s communication or preparation was 
deficient, as counsel met. with petitioner nu- 
merous times, reviewed discovery, worked with 
an investigator, and logged over 250 hours on 
behalf of petitioner in preparing the defense. 
Jones v. State, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 239 (Tenn. Crim. App. May 27, 
2021). 

Petitioner provided no evidence to show how 
the allegedly inadmissible evidence prejudiced 
his trial and the post-conviction court held that 
the admissibility of the evidence was fully liti- 
gated at trial; there was no evidence to support 
petitioner’s ineffective assistance claim against 
appellate counsel. Jones v. State, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 239 (Tenn. Crim. 
App. May 27, 2021). 

Because 911 recordings had been destroyed 
and no longer existed, petitioner could not 
establish deficient performance or prejudice, 
plus counsel explained that the recordings were 
not what the case would rise and fall on and 
petitioner testified about the 911 call during 
trial; petitioner was not entitled to post-convic- 
tion relief. Jones v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 239 (Tenn. Crim. App. 
May 27, 2021). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective because he conferred with defendant 
on more than one occasion; and he discussed a 
plea offer with defendant and defendant’s sen- 
tencing range when he rejected the plea offer. 
Combs v. State, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 264 (Tenn. Crim. App. June 14, 
2021). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective because he sought to enhance the 
surveillance video but was unable to do so; and 
defendant did not present any evidence show- 
ing the extent to which the surveillance video 
could have been enhanced. Combs v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 264 
(Tenn. Crim. App. June 14, 2021). 

Defendant’s petition for post-conviction relief 
was properly denied as trial counsel was not 
ineffective because he discussed a handwriting 
expert with defendant; and, absent a handwrit- 
ing expert’s testimony at the post-conviction 
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hearing, the potential prejudice resulting from 
the lack of that testimony at trial could not be 
ascertained. Combs v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 264 (Tenn. Crim. App. 
June 14, 2021). 

Trial court warned petitioner numerous 
times that his continued disruptive behavior 
would result in his waiving the right to be 
present at trial and counsel did not object to his 
exclusion for tactical reasons; trial court implic- 
itly denied a mistrial upon ensuring that coun- 
sel was willing to proceed and petitioner had 
not shown that trial court would have granted a 
mistrial had counsel sought one as soon as 
petitioner was removed. Ineffective assistance 
was not shown and petitioner was not entitled 
to post-conviction relief. Keller v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 304 
(Tenn. Crim. App. July 9, 2021). 

Counsel alerted the trial court to a potential 
conflict and moved to withdraw and the trial 
court found no conflict existed and denied the 
motion; petitioner could not establish that 
counsel performed deficiently and petitioner 
was not entitled to post-conviction relief. Keller 
v. State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 304 (Tenn. Crim. App. July 9, 2021). 

Petitioner failed to establish that appellate 
counsel performed deficiently; appellate coun- 
sel stated in his affidavit that his decision not to 
pursue all issues raised in the motion for new 
trial was strategic. Keller v. State, —S.W.3d—, 
2021 Tenn. Crim. App. LEXIS 304 (Tenn. Crim. 
App. July 9, 2021). 

Counsel’s decision to not challenge State’s 
DNA evidence was the sort of strategic decision 
that would not be second-guessed; counsel did 
not perform deficiently by failing to seek inde- 
pendent DNA testing of the ski mask or to 
interview and question a doctor about her test- 
ing of the mask and petitioner was not entitled 
to post-conviction relief. Keller v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 304 
(Tenn. Crim. App. July 9, 2021). 

Petitioner failed to establish that a witness 
was influenced by the suggestive nature of the 
in-court identification, and even if his identifi- 
cation of petitioner was unduly suggestive, pe- 
titioner failed to establish that he was preju- 
diced by counsel’s failure to object in light of 
another witness’s identification; ineffective as- 
sistance was not shown and petitioner was not 
entitled to post-conviction relief. Keller v. State, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 304 
(Tenn. Crim. App. July 9, 2021). 

Prosecutor’s referring to petitioner as a super 
predator in closing argument was inappropri- 
ate, but counsel testified that he did not object 
because he did not want to draw the jury’s 
attention to the potentially damaging charac- 
terization; this decision not to object was stra- 
tegic, and consequently, counsel did not per- 
form deficiently and petitioner was not entitled 
to post-conviction relief. Keller v. State, — 
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S.W.3d —, 2021 Tenn. Crim. App. LEXIS 304 
(Tenn. Crim. App. July 9, 2021). 

Court disagreed with post-conviction court’s 
conclusion that an instruction on corroboration 
was not necessary when corroborating evidence 
existed; however, even if trial counsel provided 
deficient performance in failing to request a 
special jury instruction, petitioner’s conviction 
was based on more than just his statements 
and thus prejudice was not shown, and he was 
not entitled to post-conviction relief. Jones v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 305 (Tenn. Crim. App. July 9, 2021). 

Petitioner had not shown that the jury in- 
structions on premeditation failed to fairly sub- 
mit the legal issues or were misleading to the 
jury, and thus ineffective assistance was not 


_ shown and petitioner was not entitled to post- 


conviction relief; when taken as a whole, the 
premeditation instruction properly informed 
the jury that excitement or passion did not 
erase the presently held intent to kill that was 
formed before the act occurred. Jones v. State, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 305 
(Tenn. Crim. App. July 9, 2021). 

Counsel was not deficient and petitioner was 
not entitled to post-conviction relief; counsel 
had no reason to know that police body camera 
footage existed and petitioner’s federal public 
defender did not provide the video. Petitioner 
did not change his federal guilty plea after 
viewing the video and a different result would 
not have been achieved if he had viewed the 
video prior to his original guilty plea. Hudson v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 306 (Tenn. Crim. App. July 9, 2021). 

Counsel was not ineffective with regards to 
defendant’s plea as he was informed about the 
mandatory minimum penalty of his charges 
and the range of punishment that accompanied 
the charges; and counsel informed defendant 
about the possibility of consecutive sentences 
and reviewed the plea documents with him in 
English and Spanish. Aguirre v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 353 
(Tenn. Crim. App. July 28, 2021). 

Defendant was not entitled to post-conviction 
relief because defendant failed to establish de- 
ficient performance by counsel or that defen- 
dant was prejudiced by the representation of 
counsel in counsel failing to raise the issue of 
substitution of counsel, failing to object to lead- 
ing questions on direct exam, failing to object to 
the State of Tennessee’s offering the victims’ 
autopsy reports into evidence via a supervising 
doctor, and failing to call an expert witness. 
Luthringer v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 376 (Tenn. Crim. App. Aug. 
9, 2021). 

Counsel was not ineffective because counsel 
provided an investigator with the information 
about an alibi witness but the investigator was 
unable to locate the witness; and defendant did 
not call the alibi witness to testify at the 
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post-conviction hearing. Jones v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 384 
(Tenn. Crim. App. Aug. 18, 2021). 

Counsel was not ineffective for failing to 
request an accomplice instruction as there was 


overwhelming corroborating evidence because 


defendant sought medical attention for gunshot 
wounds to his leg; his explanation of the origin 
of the wounds was implausible; and his cell 
phone was found outside the victim’s home. 
Jones v. State, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 384 (Tenn. Crim. App. Aug. 18, 
2021). 

Defendant was not entitled to post-conviction 
relief because defendant failed to prove ineffec- 
tive assistance by trial counsel failing to advise 
defendant of a statutory right of time to pre- 
pare for trial, failing to file a motion for a 
continuance, failing to file a motion to suppress 
the victim’s in-court identification of defendant, 
failing to file a motion or object to the loss or 
destruction of a surveillance camera recording, 
and failing to challenge defendant’s second trial 
following a mistrial as being violative of double 
jeopardy. Johnson v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 410 (Tenn. Crim. App. 
Sept. 3, 2021). 

Defendant was entitled to post-conviction re- 
lief because defendant failed to prove that trial 
counsel provided ineffective assistance by fail- 
ing to object when, during the trial court’s 
preliminary instructions, the court provided 
the jurors with a document, which was a ver- 
batim recitation of each of the counts of the 
indictment, and when the State of Tennessee 
asked the victims leading questions during 
direct examination. Perry v. State, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 416 (Tenn. 
Crim. App. Sept. 8, 2021). 

Defendant was not entitled to post-conviction 
relief because defendant failed to prove ineffec- 
tive assistance of counsel by counsel failing to 
advise defendant that the State of Tennessee 
could introduce rebuttal evidence after defen- 
dant testified as counsel prepared defendant to 
testify. Furthermore, counsel made a reason- 
able, tactical decision to place defendant’s 
strong emotions in a more favorable context 
through defendant’s testimony based upon ad- 
equate preparation that ultimately benefitted 
defendant. Johnson v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 417 (Tenn. Crim. App. 
Sept. 7, 2021). 

Defendant failed to prove that counsel ren- 
dered deficient performance in not challenging 
officer’s traffic stop based on defendant running 
a stoplight; defendant offered no support for his 
challenge, it was very close whether defen- 
dant’s tires were at or behind the stop line 
when the light turned red, and the officer 
testified that another car had to stop to avoid a 
collision. State v. Todd, —S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 419 (Tenn. Crim. App. Sept. 
8, 2021). 
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Because witness’s statement that she saw 
the victim crying and with a handprint mark on 
her face did not describe any act by petitioner, 
although the jury was free to draw the infer- 
ence that petitioner caused the victim’s injury, 
Tenn. R. Evid. Rule 404(b) did not apply; even 
the rule did apply, the evidence was admissible 
to show that petitioner had a settled purpose to 
harm the victim, and he was not entitled to 
post-conviction relief. Rayfield v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 431 
(Tenn. Crim. App. Sept. 16, 2021). 

As to petitioner’s claim that counsel should 
have objected to admission of photographs of 
the victim taken at the crime scene, petitioner 
failed to establish that the trial court would 
have excluded the photographs had counsel 
objected; although the record contained only 
black and white copies of the color photographs 
admitted at trial, the photographs did not ap- 
pear to be more graphic than those routinely 
admitted at murder trials. Rayfield v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 431 
(Tenn. Crim. App. Sept. 16, 2021). 

Petitioner was not entitled to post-conviction 
relief on the basis of counsel’s performance; it 
was a reasonable strategic decision for counsel 
to spend his limited time preparing for trial 
with the evidence he had rather than challeng- 
ing the denial of his motions for a continuance 
and investigative funds. Petitioner did not 
show that counsel would have been successful 
had he challenged the denial and the court 
would not speculate on what evidence could 
have been produced with investigative services. 
Rayfield v. State, — S.W.38d —, 2021 Tenn. 
Crim. App. LEXIS 431 (Tenn. Crim. App. Sept. 
16, 2021). 

‘Petitioner was not entitled to post-conviction 
relief because he failed to show that he was 
prejudiced by counsel’s failure to offer a gun- 
shot residue report; because the report clearly 
cautioned against the conclusion that the re- 
sults foreclosed the possibility of petitioner’s 
having fired a gun, the report was unlikely to 
have changed the outcome of the trial had it 
been admitted. Rayfield v. State, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 431 (Tenn. Crim. 
App. Sept. 16, 2021). 

Petitioner failed to establish that he was 
prejudiced by counsel’s failing to object to a 
witness’s testimony and he was not entitled to 
post-conviction relief; Tenn. R. Evid. 404(b) did 
not bar admission of the witness’s testimony 
that she saw petitioner driving around as such 
was not a bad act, and because the witness did 
not hear the conversation between petitioner 
and the victim, petitioner’s yelling during the 
call was not necessarily a bad act. Rayfield v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 431 (Tenn. Crim. App. Sept. 16, 2021). 

Petitioner was not entitled to post-conviction 
relief; petitioner failed to call a juror at the 
evidentiary hearing, and thus he failed to es- 
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tablish that he was prejudiced by counsel’s 
failure to challenge the juror’s inclusion on the 
jury. Rayfield v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 431 (Tenn. Crim. App. Sept. 
16, 2021). 

Petitioner was not entitled to post-conviction 
relief; he failed to show that counsel would 
have been successful had he objected to the 
admission of evidence of petitioner’s firearms, 
which was probative of the material issue of the 
perpetrator’s identity. Rayfield v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 431 
(Tenn. Crim. App. Sept. 16, 2021). 

Defendant was not entitled to post-conviction 
relief because defendant failed to prove that 
defense counsel was ineffective by failing to 
investigate, failing to raise a cruel and unusual 
punishment issue on appeal, and failing to 
advise defendant on an ex post facto issue. 
Hughes v. State, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 445 (Tenn. Crim. App. Sept. 23, 
2021). 

Trial court did not err by denying a petition 
for post-conviction relief challenging defen- 
dant’s conviction for two counts of rape, be- 
cause he failed to prove that he received inef- 
fective assistance of counsel due to counsel’s 
failure to properly explain the elements of two 
additional counts of rape in a superseding in- 
dictment. Trial counsel and defendant dis- 
cussed how the two new charges were foresee- 
able and that the defense of consent would 
remain the same for the two new rape charges; 
the record supported the post-conviction court’s 
finding that trial counsel had met with defen- 
dant, was prepared for trial, and made a rea- 
sonable decision regarding trial strategy with 
defendant’s help. Lee v. State, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 469 (Tenn. Crim. 
App. Oct. 6, 2021). 

Denial of petition for post-conviction relief 
was affirmed because petitioner failed to show 
ineffective assistance of counsel where petition- 
er’s cellular telephone records did not establish 
that petitioner was not at the crime scene and 
although trial counsel’s objection to the fire- 
arm, ammunition, and a bulletproof vest was 
too late to prevent the jury from hearing about 
the items and was too late to prevent the 
photographs of the items from being introduced 
into evidence, given petitioner’s confession and 
details about the crimes, he failed to demon- 
strate prejudice. Moore v. State, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 472 (Tenn. Crim. 
App. Oct. 8, 2021). 

Where petitioner contended that he received 
ineffective assistance of counsel because trial 
counsel did not notice before trial that the 
State’s “key” witness gave inconsistent state- 
ments to the police and because trial counsel 
failed to recall the witness to the stand in order 
to question her about the inconsistencies, peti- 
tioner failed to demonstrate prejudice because, 
in part, the inconsistent statements were re- 
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vealed to the jury through an officer’s testi- 
mony. Roberts v. State, —S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 538 (Tenn. Crim. App. Nov. 
23, 2021). 

Defendant’s petition for post-conviction relief 
alleging ineffective assistance of counsel was 
properly denied as he did not identify the 
witness that trial counsel failed to investigate 
and did not call any witnesses to testify at the 
hearing; he did not show what any additional 
investigation into his claim of duress would 
have revealed; defendant had expressed a de- 
sire to accept a plea offer; and the post-convic- 
tion court found that the transcript showed 
that defendant under no circumstances could 
have thought he was pleading guilty to joyrid- 
ing instead of burglary. Lanham v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 552 
(Tenn. Crim. App. Dec. 6, 2021). 

Post-conviction court properly denied peti- 
tioner relief, because his trial counsel was not 
ineffective for failing to file a motion to recuse 
the entire district attorney general’s office after 
his previous attorney in this case was hired by 
that office; a “per se rule” of disqualification for 
an entire district attorney’s office when an 
assistant district attorney general has a conflict 
of interests is inappropriate. Petitioner failed to 
show prejudice from trial counsel’s failure to 
file a motion to recuse, because he entered his 
pleas voluntarily and without force or coercion; 
and trial counsel obtained a favorable deal for 
him. Brown v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 561 (Tenn. Crim. App. Dec. 
9, 2021). 

Defendant was not entitled to post-conviction 
relief when defendant’s counsel failed to inves- 
tigate adequately an alleged agency relation- 
ship between an inmate and a police detective 
—who gave the inmate stamps which the 
inmate used to mail letters to the detective— 
because nothing in the record suggested that 
counsel could have known that additional in- 
vestigative efforts would have led to the discov- 
ery of information that was helpful to the 
defense and that the information would have 
yielded a more favorable result at defendant’s 
trial. Frelix v. State, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 47 (Tenn. Crim. App. Feb. 8, 
2022). 


8. —Clear and Convincing Evidence. 
Defendant was not entitled to post-conviction 
relief following defendant’s conviction for pos- 
session with intent to sell or deliver cocaine in 
a school zone because defendant failed to prove 
by clear and convincing evidence that defen- 
dant received ineffective assistance of counsel 
by defendant’s counsel not pursuing a defense 
of simple possession and by failing to object to 
the testimony of police officers as experts or lay 
persons regarding habits of drug dealers. De- 
fendant also failed to prove entitlement to relief 
by cumulative error. Booker v. State, — S.W.3d 
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—, 2021 Tenn. Crim. App. LEXIS 567 (Tenn. 
Crim. App. Dec. 14, 2021). 

Petitioner was properly denied post-convic- 
tion relief on his claim that trial counsel pro- 
vided ineffective assistance by failing to obtain 
an expert in the field of psychosexual evalua- 
tions and to call the expert as a defense witness 
because the record reflected that trial counsel 
made an informed, strategic decision not to 
obtain a psychosexual report before the trial, 
and the evidence of petitioner’s guilt was over- 
whelming. Harper v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 577 (Tenn. Crim. App. 
Dec. 21, 2021). 


10. Petition Properly Denied. 

Inmate was not entitled to relief from the 
denial of his petition for post-conviction relief, 
because the record showed that the inmate 
fully understood the terms of the plea agree- 
ment when he entered his plea. At the post- 
conviction hearing, the inmate testified that he 
understood the terms of his plea agreement at 
the time he pled guilty, acknowledged that trial 
counsel had reviewed the terms of his negoti- 
ated plea agreement with him before he en- 
tered his plea, and understood his ten-year 
sentence would be served in confinement. 
Sanders v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 134 (Tenn. Crim. App. Apr. 9, 
2021). 

Post-conviction court did not abuse its discre- 
tion in denying petitioner’s motions for continu- 
ance; State prosecuted petitioner under a 
theory of criminal responsibility and never al- 
leged that he wore a ski mask, and thus even if 
additional testing contradicted the State’s find- 
ing of petitioner’s DNA on the mask, he would 
not have been entitled to post-conviction relief. 
Keller v. State, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 304 (Tenn. Crim. App. July 9, 
2021). 

Trial court did not err in denying petitioner’s 
motion to inspect records of grand jury proceed- 
ings; because no record was kept of grand jury 
deliberations, it was unclear what materials 
petitioner believed would reveal the intention 
of grand jury to charge him, and as circum- 
stances permitting disclosure of secret grand 
jury records were not present, even if they 
existed, petitioner was not entitled to them. 
Counsel did not perform deficiently by failing to 
seek them and petitioner was not entitled to 
post-conviction relief. Keller v. State, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 304 (Tenn. 
Crim. App. July 9, 2021). 

Petitioner failed to establish deficient perfor- 
mance of trial counsel in failing to file certain 
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motions or prejudice arising therefrom, and 
thus petitioner was not entitled to post-convic- 
tion relief; counsel testified that he did not file 
certain motions because they were without 
merit and that he made efforts to locate a 
claimed witness but was unsuccessful. The mo- 
tions would not have changed the outcome of 
petitioner’s case. Demling v. State, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 366 (Tenn. 
Crim. App. Aug. 4, 2021). 

Counsel was not ineffective in failing to file a 
motion to dismiss based upon the 16-month 
delay between the date of the arrest and the 
trial and petitioner’s speedy trial rights were 
not violated; counsel did not attribute the delay 
as an intentional effort by the State to gain a 
tactical advantage over the defense and peti- 
tioner specifically requested his case to be 
handled slowly because he was dealing with 
other matters and on bond. Demling v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 366 
(Tenn. Crim. App. Aug. 4, 2021). 

Trial counsel was not ineffective in failing to 
interview and secure the testimony of a wit- 
ness, as counsel did not know who the witness 
was or how he would aid petitioner’s case, and 
petitioner did not present the witness as the 
post-conviction hearing; petitioner was not en- 
titled to post-conviction relief. Demling v. State, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 366 
(Tenn. Crim. App. Aug. 4, 2021). 

Counsel was not ineffective in failing to file a 
Brady or Ferguson motion concerning the al- 
leged destruction of a dash cam recording of the 
traffic stop; there was no proof that the destruc- 
tion of the video was done in bad faith, it 
appeared to be unintentional, the State’s case 
did not hinge upon the video, and the issue was 
hotly litigated and counsel attempted to plant 
seeds of doubt and distrust in the minds of the 
jury. Petitioner was not entitled to post-convic- 
tion relief. Demling v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 366 (Tenn. Crim. App. 
Aug. 4, 2021). 

Defendant’s pleas were not unknowing and 
involuntary as the State of Tennessee’s use of 


_aggregation did not violate the prohibition 


against ex post facto laws as the codification of 
aggregation did not change defendant’s punish- 
ment to defendant’s disadvantage or inflict 
greater punishment. Furthermore, there was 
no ex post facto violation in defendant’s convic- 
tion for a Class A felony because aggregated 
theft, when charged as a single offense, was a 
continuing offense that straddled the amend- 
ment of the theft grading statute. Hughes v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 445 (Tenn. Crim. App. Sept. 23, 2021). 
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Denial of petitioner’s post-conviction petition 
was proper, as petitioner failed to provide any 
explanation for why the trial court erred by 
denying his motion to suppress and thus, the 
issue would not have been successful on appeal 
and petitioner failed to show he was prejudiced 
by trial counsel’s failure to preserve the issue 
via a certified question of law. McAlister v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 455 (Tenn. Crim. App. Sept. 29, 2021). 


11. Post-conviction Review. 

Counsel was not ineffective for failing to 
request an accomplice instruction as there was 
overwhelming corroborating evidence because 
defendant sought medical attention for gunshot 
wounds to his leg; his explanation of the origin 
of the wounds was implausible; and his cell 
phone was found outside the victim’s home. 
Jones v. State, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 384 (Tenn. Crim. App. Aug. 18, 
2021). 


15. Effective Assistance of Counsel. 
The post-conviction court did not err in find- 
ing that petitioner received effective assistance 
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of counsel at trial because trial counsel and 
petitioner discussed the issue of severance both 
prior to and during trial and it was clear trial 
counsel made a strategic decision at the outset 
of trial to oppose severance in an effort to 
bolster his defense and limit the State’s ability 
to present evidence of the statements made by 
the petitioner and the co-defendant. Grand- 
berry v. Tenn., — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 434 (Tenn. Crim. App. Sept. 21, 
2021). 

There was no error in denial of petitioner’s 
postconviction relief petition because trial 
counsel made a reasonable and well-informed 
decision not to file a motion to suppress while 
she was negotiating a plea offer for petitioner, 
who was facing an effective life sentence for 
multiple charges. Trial counsel testified that 
she did not have any difficulty communicating 
with petitioner about his case and petitioner 
did not present any proof at the postconviction 
hearing of what evidence further investigation 
by trial counsel would have yielded. Jones v. 
State, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 23 (Tenn. Crim. App. Jan. 21, 2022). 


40-30-111. Final disposition of petitions — Compliance reports. 


NOTES TO DECISIONS 


ANALYSIS 


4. Failure to Make Findings. 
Cf Delayed Appeal. 


4, Failure to Make Findings. 

Because the Tennessee post-conviction court 
failed to make sufficient findings of fact and 
conclusions of law to enable appellate review of 
all defendant’s claims, the appellate court re- 
versed the judgment of the post-conviction 
court and remanded the case for proceedings. 
Robinson v. State, — S.W.3d —, 2021 Tenn. 


Crim. App. LEXIS 382 (Tenn. Crim. App. Aug. 
18, 2021). 


7. Delayed Appeal. 

Judgment of the post-conviction court grant- 
ing a delayed appeal was reversed because the 
record was insufficient to enable meaningful 
appellate review where the post-conviction 
court was perfectly equipped to apply the 
Strickland analysis as the precise claims the 
petitioner wanted to raise were known. State v. 
Scott, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 58 (Tenn. Crim. App. Feb. 11, 2022). 


Part 3 Post-Conviction DNA Anatysis Act or 2001 


40-30-303. Petition requesting analysis. 


NOTES TO DECISIONS 


1. Analysis not Warranted. 

In defendant’s death penalty case, it was not 
the obvious intent of the legislature to include 
any civil right of survivorship in the word 
“person” in this section; had the legislature 
intended for someone to be able to file a petition 


for post-conviction DNA testing on behalf of a 
statutorily eligible person who had died, such a 
provision would have been placed in the appro- 
priate statutes. Estate of Alley v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 201 
(Tenn. Crim. App. May 7, 2021). 
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CHAPTER 32 
DESTRUCTION OF RECORDS UPON DISMISSAL OR ACQUITTAL 


SECTION. 
40-32-101. Destruction or release of records. 


40-32-101. Destruction or release of records. 


(a)(1)(A) All public records of a person who has been charged with a 
misdemeanor or a felony shall, upon petition by that person to the court 
having jurisdiction in the previous action, be removed and destroyed without 
cost to the person, if: 

(i) The charge has been dismissed; 

(ii) Ano true bill was returned by a grand jury; or 

(iii) The person was arrested and released without being charged. 
(B) A person applying for the expunction of records because the charge 

or warrant was dismissed in any court as a result of the successful 
completion of a pretrial diversion program pursuant to §§ 40-15-102 — 
40-15-107, shall be charged the appropriate clerk’s fee pursuant to 
§ 8-21-401, if applicable, for destroying such records. 

(C)G) If a person seeking expunction pursuant to subdivision (a)(1)(A) 
was arrested or charged due to a case of mistaken identity, the person 
may provide evidence of the relevant circumstances in the petition and 
request that the court order the expunction to be expedited. If the court 
finds that the person was arrested or charged due to mistaken identity, 
the court shall order the Tennessee bureau of investigation and any 
other entity that performs expunction to expunge the records of the 
person in an expedited manner. 

(ii) As used in this subdivision (a)(1)(C), “mistaken identity” means 
during the investigation of a criminal offense, a person has been 
arrested, charged, or indicted for a criminal act and subsequent inves- 
tigation has revealed that the person arrested was not the individual 
the arresting officer believed the person to be. 

(D) Notwithstanding subdivision (a)(1)(B) or (a)(6), the records of a 
person who successfully completes a pretrial diversion program pursuant 
to §§ 40-15-102 — 40-15-107, or a judicial diversion program pursuant to 
§ 40-35-3138, shall not be expunged pursuant to this section, if the offense 
for which the person was diverted was a sexual offense as defined by 
§ 40-39-202, or a violent sexual offense as defined by § 40-39-202. 

(EZ) Except as provided in subsection (j), a person is not entitled to the 
expunction of such person’s records if: 

(i) The person is charged with an offense, is not convicted of the 
charged offense, but is convicted of an offense relating to the same 
criminal conduct or episode as the charged offense, including a lesser 
included offense; provided, however, any moving or nonmoving traffic 
offense shall not be considered an offense as used in this subdivision 
(a)(1)(E); or 

(ii) The person is charged with multiple offenses or multiple counts in 
a single indictment and is convicted of: 
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(a) One (1) or more of the charged offenses or counts in the 
indictment; or 

(b) An offense relating to the same criminal conduct or episode as 
one (1) of the offenses charged in the indictment, including a lesser 
included offense. 

(F) Upon a verdict of not guilty being returned, whether by a judge 
following a bench trial or by a jury, on all charges for which the defendant 
was accused, the judge shall inquire of the person acquitted whether such 
person requests that all public records associated with the charges for 
which such person was acquitted be removed and destroyed without cost 
to the person and without the requirement that the person petition for 
destruction of such records. If the person requests that the public records 
related to such charges be removed and destroyed, the court shall so order. 
If the person acquitted does not request that such records be destroyed at 
the time the judge inquires pursuant to this subdivision (a)(1)(F), but 
subsequently requests that such records be destroyed, the person shall be 
required to follow the petition procedure set out in this section. 

(2) All public records of a person required to post bond under § 38-3-109 
or § 38-4-106 [repealed] shall be removed and destroyed as required by this 
chapter upon the expiration of any bond required, if no surety on the bond is 
required to fulfill the obligations of the bond. 

(3) Upon petition by a defendant in the court that entered a nolle prosequi 
in the defendant’s case, the court shall order all public records expunged. 

(4) For purposes of this section, “court” includes any juvenile court 
exercising juvenile court jurisdiction over an adult who is charged with an 
offense that was committed when the person was eighteen (18) years of age 
or older. 

(5) All public records concerning an order of protection authorized by title 
36, chapter 3, part 6, which was successfully defended and denied by the 
court shall, upon petition by that person to the court denying the order, be 
removed and destroyed without cost to the person. 

(6) Except as provided in subsection (f), it is the intent of this section that 
a person is entitled to the expunction of public records in a criminal case only 
if the person successfully completes a pretrial diversion program pursuant to 
§§ 40-15-102 — 40-15-107 or a judicial diversion program pursuant to 
§ 40-35-3138, the charges against such person are dismissed, or the person is 
entitled to have all public records removed and destroyed by reason of one (1) 
of the results specified in this section. 

(b)(1) “Public records,” for the purpose of expunction only, does not include 
arrest histories, investigative reports, intelligence information of law en- 
forcement agencies, or files of district attorneys general that are maintained 
as confidential records for law enforcement purposes and are not open for 
inspection by members of the public and shall also not include records of the 
department of children’s services or department of human services that are 
confidential under state or federal law and that are required to be main- 
tained by state or federal law for audit or other purposes. Whenever an order 
of expunction issues under this section directed to the department of 
children’s services or department of human services, the department shall 
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notify the defendant if there are records required to be maintained as 
directed above and the basis therefor. The department shall delete identify- 
ing information in these records whenever permitted by state or federal law. 
These records are to be expunged whenever their maintenance is no longer 
required by state or federal law. 

(2) “Public records”, for the purpose of expunction only, does not include 
appellate court records or appellate court opinions. 

(c)(1) Release of confidential records or information contained therein other 
than to law enforcement agencies for law enforcement purposes shall be a 
Class A misdemeanor. 

(2) This section shall not be construed to deny access to any record to the 
comptroller of the treasury or the comptroller of the treasury’s agent for 
purposes of audit investigation; the comptroller of the treasury or the 
comptroller of the treasury’s agent having this access shall protect the 
confidential nature of the records that are not otherwise public under other 
statutes. 

(3) Release of arrest histories of a defendant or potential witness in a 

criminal proceeding to an attorney of record in the proceeding shall be made 
to the attorney upon request. 
(d)(1) Any court ordering the expunction of a person’s public records of a 
criminal offense, including orders issued as a result of the successful 
completion of a diversion program pursuant to §§ 40-15-105 and 40-15-106 
or judicial diversion program, shall send or cause to be sent a copy of the 
expunction order to the Tennessee bureau of investigation within thirty (30) 
days from the date of the expunction order for entry into its expunged 
offender and pretrial diversion database. The order shall contain the name 
of the person seeking expunction, the person’s date of birth and social 
security number, the offense that was dismissed, the date and cause of the 
dismissal and the date the order of expunction is entered. 

(2) [Deleted by 2019 amendment.] 

(e) It is the intent of the general assembly that no fee ever be charged a 
person who is petitioning a court for expunction of records because: 

(1) The charge against the person was dismissed for a reason other than 
the successful completion of a diversion program pursuant to §§ 40-15-102 
— 40-15-106 or § 40-35-3183; 

(2) Ano true bill was returned by a grand jury; 

(3) A verdict of not guilty was returned, whether by the judge following a 
bench trial or by a jury; or 

(4) The person was arrested and released without being charged. 

(f)(1) All public records of a person who has been charged and convicted with 
a misdemeanor or felony while protesting or challenging a state law or 
municipal ordinance whose purpose was to maintain or enforce racial 
segregation or racial discrimination shall, upon petition by that person to 
the court having jurisdiction in the previous action, be removed and 
destroyed without cost to the person, if: 

(A) The charge has been dismissed; 

(B) Ano true bill was returned by a grand jury; 

(C) Averdict of not guilty was returned, whether by the judge following 

a bench trial or by a jury; 
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(D) The person was arrested and released, without being charged; or 
(E)(i) Thirty-seven (37) years or more have elapsed since the date of 
conviction for the offense being expunged and the petitioner has not 
been convicted of any other offense, excluding minor traffic violations, 
during that period of time; 

(ii) Any period of supervision due to conviction has been completed; 

(iii) The offense was a misdemeanor, Class C, D or E felony not 
otherwise excluded pursuant to subdivision (f)(1)(E)(iv), or, if committed 
prior to November 1, 1989, would be an included Class C, D, or E felony 
if committed after November 1, 1989; 

(iv) The offense was not a Class A or Class B felony or a Class C felony 
described in § 40-15-105(a)(1)(B)(iii), a sexual offense described in 
§ 40-15-105(a)(1)(B)Gi), or an offense prohibited by title 55, chapter 10, 
part 4, vehicular assault as prohibited by § 39-13-106, or if committed 
prior to November 1, 1989, would not be an excluded offense if commit- 
ted after November 1, 1989; and 

(v) The district attorney general is served a copy of the petition for 
expunction by certified mail, return receipt requested, and the district 
attorney general does not file an objection with the court within twenty 
(20) calendar days of receipt of the petition. 

(2) All public records of a person required to post bond under § 38-3-109 
shall be removed and destroyed as required by this section upon the 
expiration of any bond required, if no surety on the bond is required to fulfill 
the obligations of the bond. 

(3) Upon petition by a defendant in the court that entered a nolle prosequi 
in the defendant’s case, the court shall order all public records expunged. 

(4) Ifthe person charged or convicted is deceased, the petition may be filed 
by a person who is able to establish legal authority to act on the behalf of the 
deceased person. 

(5) Notwithstanding any law to the contrary, upon request of the peti- 
tioner, records or documents subject to the destruction requirement of this 
subsection (f) that are utilized exclusively for education purposes and are 
displayed in public museums, libraries, and buildings are exempt from the 
destruction requirement. 

(g)(1) Except as provided in subdivision (g)(15), as used in this subsection (g), 
“eligible petitioner” means: 
(A) A person who was convicted of one of the following Class E felonies 

committed on or after November 1, 1989: 

(i) Section 39-11-411 — Accessory after the fact; 

(ii) Section 39-13-306 — Custodial interference where person not 
voluntarily returned by defendant; 

(iii) Section 39-13-604(c)(2) — Knowing dissemination of illegally 
recorded cellular communication; 

(iv) Section 39-14-105(a)(2) — Theft; 

(v) Section 39-14-114(c) — Forgery; 

(vi) Section 39-14-115 — Criminal simulation; 

(vii) Section 39-14-116(c) — Hindering secured creditors; 

(viii) Section 39-14-117(b) — Fraud in insolvency; 
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(ix) Section 39-14-118 — Fraudulent use of credit card or debit card; 

(x) Section 39-14-121 — Worthless checks; 

(xi) Section 39-14-1380 — Destruction of valuable papers; 

(xii) Section 39-14-131 — Destruction or concealment of will; 

(xiii) Section 39-14-1383 — Fraudulent or false insurance claim; 

(xiv) Section 39-14-137(b) — Fraudulent qualifying for set aside 
programs; 

(xv) Section 39-14-138 — Theft of trade secrets; 

(xvi) Section 39-14-139 — Sale of recorded live performances without 
consent; , 

(xvii) Section 39-14-1483 — Unauthorized solicitation for police, judi- 
cial, or safety associations; 

_ (xviii) Section 39-14-147(f) — Fraudulent transfer of motor vehicle 
with value of less than $20,000; 

(xix) Section 39-14-149 — Communication theft (fine only); 

(xx) Section 39-14-154 — Home improvement fraud; 

(xx1) Section 39-13-1002 — Burglary of an automobile; 

(xxii) Section 39-14-408 — Vandalism; 

(xxili) Section 39-14-411 — Utility service interruption or property 
damage; 

(xxiv) Section 39-14-505 — Aggravated criminal littering (2nd and 
3rd offenses involving certain weight or volume); 

(xxv) Section 39-14-602 — Violation of Tennessee Personal and Com- 
mercial Computer Act; 

(xxvi) Section 39-14-603 — Unsolicited bulk electronic mail; 

(xxvli) Section 39-16-201 —- Taking telecommunication device into 
penal institution; 

(xxvii) Section 39-16-302 — Impersonation of licensed professional; 

(xxix) Section 39-16-603 — Evading arrest in motor vehicle where no 
risk to bystanders; 

(xxx) Section 39-16-609(e) — Failure to appear (felony); 

(xxx1) Section 39-17-106 — Gifts of adulterated candy or food; 

(xxxll) Section 39-17-417(f).— Manufacture, delivery, sale, or posses- 
sion of Schedule V drug (fine not greater than $5,000); 

(xxxiili) Section 39-17-417(g)(1) — Manufacture, delivery, sale, or 
possession of not less than one-half ounce (% oz.) and not more than ten 
pounds (10 lbs.) of Schedule VI drug marijuana (fine not greater than 
$2,500); 

(xxxiv) Section 39-17-417(h) — Manufacture, delivery, sale or posses- 
sion of Schedule VII drug (fine not greater than $1,000); 

(xxxv) Section 39-17-418(e) — Simple possession or casual exchange 
(3rd offense); 

(xxxvi) Section 39-17-422(c) — Selling glue for unlawful purpose; 

(xxxvii) Section 39-17-423(c) — Counterfeit controlled substance; 

(xxxvill) Section 39-17-425(b)(1), (2), (3) — Unlawful drug parapher- 
nalia uses and activities; 

(xxxix) Section 39-14-152 — Use of a counterfeit mark or logo; 

(xl) Section 39-14-903 — Money laundering offenses; 
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(B) Except as provided in this subdivision (g)(1)(B), a person who was 
convicted of a misdemeanor offense committed on or after November 1, 
1989. Misdemeanors excluded from consideration are: 

(i) Section 39-13-101(a)(1) and (2) — Assault, if the offense was 
committed prior to July 1, 2000; 

(ii) Section 39-13-102 — Aggravated assault of public employee; 

(iii) Section 39-13-111 — Domestic assault; 

(iv) Section 39-13-113(g) — Violation of protective or restraining 
order; 

(v) Section 39-13-113(h) — Possession of firearm while order of 
protection in effect; 

(vi) Section 39-13-511 — Public indecency 3rd or subsequent offense; 

(vii) Section 39-13-511 — Indecent exposure (victim under 13 years of 
age) or by person in penal institution exposing to a guard; 

(viii) Section 39-13-526(b)(1) and (2) — Violation of community su- 
pervision by sex offender not constituting offense or constituting 
misdemeanor; 

(ix) Section 39-13-528 — Soliciting minor to engage in Class E sexual 
offense; 

(x) Section 39-13-509 — Unlawful sexual contact by authority figure; 

(xi) Section 39-13-514(b)(3)(A) — Patronizing prostitution from a 
person who is younger than eighteen (18) years of age or has an 
intellectual disability; 

(xii) Section 39-14-304 — Reckless burning; 

(xiii) Section 39-14-406 — Aggravated criminal trespass of a habita- 
tion, hospital, or on the campus of any public or private school, or on 
railroad property; 

(xiv) Section 39-15-201(b)(3) — Coercion — abortion; 

(xv) Section 39-15-210 — Third or subsequent violation of Child Rape 
Protection Act of 2006; 

(xvi) Section 39-15-401(a) — Child abuse (where child is between 
ages 7-17); 

(xvii) Section 39-15-401(b) — Child neglect and endangerment 
(where child is between ages 7-13); 

(xviii) Section 39-15-404 — Enticing a child to purchase intoxicating 
liquor — purchasing alcoholic beverage for child; 

(xix) Section 39-15-404 — Allowing a minor to consume alcohol on 
person’s premises; 

(xx) Section 39-15-414 — Harboring or hiding a LEPOUAY child; 

(xxi) Section 39-17-315 — Stalking; | 

(xxii) Section 39-17-431 — Unlawful dispensing of immediate meth- 
amphetamine precursor, sale of meth precursor to person on metham- 
phetamine registry or purchase by someone on registry, possess meth 
precursor with intent to sell to another for unlawful use, purchase meth 
precursor for another for unlawful use, purchase meth precursor at 
different times and places to circumvent limits, and use false ID to 
purchase meth precursor for purpose of circumventing limits; 

(xxili) Section 39-17-4837 — Using substance or device to falsify drug 
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test results and selling synthetic urine; 

(xxiv) Section 39-17-4388 — Possession of the hallucinogenic plant 
Salvia Divinorum or the synthetic cannabinoids; 

(xxv) Section 39-17-452 — Sale or possession of synthetic derivatives 
or analogues of methcathinone; 

(xxvi) Section 39-17-902(a) — Importing, preparing, distributing, 
processing, or appearing in obscene material or Class A misdemeanors; ~ 

(xxvii) Section 39-17-907 — Unlawful exhibition of obscene material; 

(xxvili) Section 39-17-911 — Sale or loan to minors of harmful 
materials; 

(xxix) Section 39-17-918 — Unlawful massage or exposure of erog- 
enous areas; 

(xxx) Section 39-17-1307(f)(1)(A) — Possession of firearm after being 
convicted of misdemeanor crime of domestic violence; 

(xxxi) Section 39-17-1307(f)(1)(B) — Possession of firearm while order 
of protection is in effect; . 

(xxxii) Section 39-17-13807(H(1)(C) — Possession of firearm while 
prohibited by state or federal law; 

(xxx) Section 39-17-1312 — Failure of adult to report juvenile 
carrying gun in school; 

(xxxiv) Section 39-17-1320(a) — Nonparent providing handgun to a 
juvenile; 

(xxxv) Section 39-17-1352 — Failure to surrender handgun carry 
permit upon suspension; 

(xxxvi) Section 39-17-1363 — Violent felon owning or possessing 
vicious dog; 

(xxxvii) Section 39-13-101(a)(3) — Assault (offensive or provocative 
physical contact); 

(xxxvili) Section 39-13-511(a) — Public indecency — first or second 
offense (punishable by $500 fine only); 

(xxxix) Section 39-13-511(b)(2) — Indecent exposure (victim 13 years 
old or older); 

(xl) Section 39-15-412(b) — Disseminating smoking paraphernalia to 
minor after 3 prior violations; 

(xli) Section 39-16-404 — Misuse of official information by public 


servant; 
(xlii) Section 39-17-317 — Disorderly conduct at funerals; 
(xlii1) Section 39-17-715 — Possession of or consuming alcoholic 


beverages on K-12 school premises; 

(xliv) Section 39-17-914 — Display for sale or rental of material 
harmful to minors; and | 

(xlv) Section 55-10-401 — Driving under the influence of an intoxi- 
cant; 
(C) A person who was convicted of a felony or misdemeanor committed 

prior to November 1, 1989, if: 

(i) The person was sentenced to a determinate sentence of three (3) 
years or less; 

(ii) The person was sentenced to an indeterminate sentence for which 
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the person served three (3) years or less; 

(iii) The person has never had a previous conviction expunged as the 
result of the successful completion of a diversion program pursuant to 
§§ 40-15-102 — 40-15-106 or § 40-35-3138; and 

(iv) The offense for which the person was convicted: 

(a) Did not have as an element the use, attempted use, or threat- 
ened use of physical force against the person of another; 

(b) Did not involve, by its nature, a substantial risk that physical 
force against the person of another would be used in the course of 
committing the offense; 

(c) Did not involve the use or possession of a deadly weapon; 

(dq) Was not a sex offense for which the offender is required to 
register as a sexual offender or violent sexual offender under chapter 
39, part 2 of this title; or any sex offense involving a minor; 

(e) Did not result in the death, serious bodily injury or bodily injury 
to a person; 

(f) Did not involve the use of alcohol or drugs and a motor vehicle; 

(g) Did not involve the sale or distribution of a Schedule I, II, III, or 
IV controlled substance; 

(h) Did not involve a minor as the victim of the offense; or 

(i) Did not result in causing the victim or victims to sustain a loss 
of fifty thousand dollars ($50,000) or more; 

(D) A person who was convicted of one (1) of the following Class D 
felonies committed on or after November 1, 1989: 

(i) Section 39-14-103 — Theft of property; 

(ii) Section 39-14-104 — Theft of services; 

Gii) Section 39-14-112 — Extortion; 

(iv) Section 39-14-114 — Forgery; 

(v) Section 39-14-115 — Criminal simulation; 

(vi) Section 39-14-118 — Illegal possession or fraudulent use of credit 
card or debit card; 

(vii) Section 39-14-121 — Worthless checks; 

(viii) Section 39-14-1380 — Destruction of valuable papers; 

(ix) Section 39-14-133 — False or fraudulent insurance claims; 

(x) Section 39-14-1387 — Fraudulent qualifying for set-aside 
programs; 

(xi) Section 39-14-138 — Theft of trade secrets; 

(xii) Section 39-14-139 — Sale of recorded live performances without 
consent; 

(xiii) Section 39-14-147 — Fraudulent transfer of motor vehicle 
valued at twenty thousand dollars ($20,000) or more; 

(xiv) Section 39-14-149 — Communication theft; 

(xv) Section 39-14-150(b) — Identity theft; 

(xvi) Section 39-14-152 — Use of a counterfeit mark or logo; 

(xvii) Section 39-14-154 — Home improvement fraud; 

(xvili) Section 39-14-402 or 39-13-1002 [as applicable] — Burglary — 
other than habitation or automobile; 

(xix) Section 39-14-408 — Vandalism; 
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(xx) Section 39-14-602(a)-(c) — Violation of Tennessee Personal and 
Commercial Computer Act; 

(xxi) Section 39-14-603 — Unsolicited bulk electronic mail; 

(xxii) Section 39-16-502(a)(1) or (a)(2) — False report to law enforce- 
ment not involving bomb, fire, or emergency; 

(xxiii) Section 39-17-417(d) — Manufacture, deliver, sale, or posses- 
sion of Schedule III drug (fine not greater than fifty thousand dollars 
($50,000)); 

(xxiv) Section 39-17-417(e) — Manufacture, deliver, sale, or posses- 
sion of Schedule IV drug (fine not greater than fifty thousand dollars 
($50,000)); 

(xxv) Section 39-17-417(g)(2) — Manufacture, deliver, sale, or posses- 
sion of certain Schedule VI drugs (fine not greater than fifty thousand 
dollars ($50,000)); 

(xxvi) Section 39-17-4380 — Prescribing or selling steroid for unlawful 
purpose; 

(xxvii) Section 39-17-4833  — Promoting manufacture’ of 
methamphetamine; 

(xxvili) Section 39-17-438 — Produce, manufacture, delivery, sale, or 
possession of hallucinogenic plant salvia divinorum or the synthetic 
cannabinoids (first violation); 

(xxix) Section 39-17-454(c) — Manufacture, deliver, dispense, sell, or 
possess with intent to manufacture, deliver, dispense, or sell a controlled 
substance analogue (first violation); 

(xxx) Section 39-17-607(a) — Making counterfeit or altering lottery 
ticket (fine not greater than fifty thousand dollars ($50,000)); 

(xxxi) Section 39-17-608 — Making material false statement on 
lottery application or record; 

(xxxii) Section 39-17-654(c) — Unauthorized person conducting 
charitable gaming event; and 

(xxxil1) Section 53-11-402(a)(3) — Drug fraud; 

(EZ) A person who was convicted of one (1) of the following Class C 
felonies committed on or after November 1, 1989: 

(i) Section 39-14-103 — Theft of property; 

(ii) Section 39-14-104 — Theft of services; 

(iii) Section 39-14-114 — Forgery; 

(iv) Section 39-14-115 — Criminal simulation; 

(v) Section 39-14-118 — Illegal possession or fraudulent use of a 
credit card or debit card; 

(vi) Section 39-14-121 — Worthless checks; 

(vii) Section 39-14-1380 — Destruction of valuable papers; 

(viii) Section 39-14-133 — Fraudulent or false insurance claims; 

(ix) Section 39-14-1387 — Fraudulent qualifying for set-aside 
programs; 

(x) Section 39-14-138 — Theft of trade secrets; 

(xi) Section 39-14-139 — Sale of recorded live performances without 
consent; 

(xii) Section 39-14-149 — Communication theft; 
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(xiii) Section 39-14-150(c) — Identity theft trafficking; 

(xiv) Section 39-14-152 — Use of a counterfeit mark or logo; 

(xv) Section 39-14-154 — Home improvement fraud; 

(xvi) Section 39-14-408 — Vandalism; 

(xvii) Section 39-14-602(b)(5) — Violation of Tennessee Personal and 
Commercial Computer Act; 

(xviii) Section 39-14-603 — Unsolicited bulk electronic mail; 

(xix) Section 39-14-804 — Theft of animal from or damage to an 
animal facility; 

(xx) Section 39-17-417(c) — Manufacture, deliver, sale, or possession 
of Schedule II drug, including cocaine or methamphetamine in an 
amount less than point five (0.5) grams (fine not greater than one 
hundred thousand dollars ($100,000)); 

(xxi) Section 39-17-417(e) — Manufacture, deliver, sale, or possession 
of flunitrazepam (fine not greater than one hundred thousand dollars 
($100,000)); 

(xxil) Section 39-17-417(¢)(3) — Manufacture, deliver, sale, or posses- 
sion of Schedule VI controlled substance (fine not greater than one 
hundred thousand dollars ($100,000)); 

(xxiii) Section 39-17-454(c) — Manufacture, delivery, dispense, or 
sale or possession with the intent to manufacture, deliver, dispense, or 
sale of a controlled substance analogue (second or subsequent violation); 
and . 

(xxiv) Section 39-17-607(b) — Influencing or attempting to influence 
lottery; or 
(F) A person who was convicted of more than one (1) of the offenses 

listed in this subdivision (g)(1), if the conduct upon which each conviction 
is based occurred contemporaneously, occurred at the same location, 
represented a single continuous criminal episode with a single criminal 
intent, and all such convictions are eligible for expunction under this part. 
The offenses of a person who is an eligible petitioner under this subdivi- 
sion (g)(1)(F) shall be considered a single offense for the purposes of this 
section so that the person is eligible for expunction consideration if all 
other requirements are met. 

(2) Notwithstanding the provisions of this section, effective July 1, 2012, 


an eligible petitioner may file a petition for expunction of that person’s public 
records involving a criminal offense if: 


(A) Except as provided in subdivision (g)(1)(F), at the time of filing, the 


‘person has never been convicted of any criminal offense, including federal 


offenses and offenses in other states, other than the offense committed for 
which the petition for expunction is filed; provided, however, that any 
moving or non-moving traffic offense shall not be considered a criminal 
offense as used in this subdivision (g)(2)(A); 
(B) At the time of the filing of the petition for expunction at least: 
(i) Five (5) years have elapsed since the completion of the sentence 
imposed for a misdemeanor or Class E felony; or 
(ii) Ten (10) years have elapsed since the completion of the sentence 
imposed for a Class C or D felony; 
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(C) The person has fulfilled all the requirements of the sentence 
imposed by the court in which the individual was convicted of the offense, 
including: 

(i) Payment of all fines, restitution, court costs and other 
assessments; 

(ii) Completion of any term of imprisonment or probation; 

(iii) Meeting all conditions of supervised or unsupervised release; and 

(iv) If so required by the conditions of the sentence imposed, remain- 
ing free from dependency on or abuse of alcohol or a controlled substance 
or other prohibited substance for a period of not less than one (1) year. 

(3) A person seeking expunction shall petition the court in which the 
petitioner was convicted of the offense sought to be expunged is filed. Upon 
filing of the petition, the clerk shall serve the petition on the district attorney 
general for that judicial district. Not later than sixty (60) days after service 
of the petition, the district attorney may submit recommendations to the 
court and provide a copy of such recommendations to the petitioner. 

(4)(A) Both the petitioner and the district attorney general may file 

evidence with the court relating to the petition. 

(B) The district attorney general may file evidence relating to the 
petition under seal for review by the court. Evidence filed under seal by the 
district attorney general is confidential and is not a public record. 

(5)(A) The court shall enter an order granting or denying the petition no 

sooner than sixty-one (61) days after service of the petition upon the 

district attorney general. Prior to entering an order on the petition, the 
court shall review and consider all evidence submitted by the petitioner 
and the district attorney general, including any evidence submitted by the 

district attorney general under seal pursuant to subdivision (g)(4)(B). 

(B) In making a decision on the petition, the court shall weigh the 
interest of the petitioner against the best interests of justice and public 
safety; provided, that if the petitioner is an eligible petitioner pursuant to 
subdivision (g)(1)(A), (g)(1)(B), (g)(1)(C), (g)(1)(D), or (g)(1)(E) and meets 
the requirements of subdivision (g)(2), then there is a rebuttable presump- 
tion that the petition should be granted. 

(6) If the court denies the petition, the petitioner may not file another 
such petition until at least two (2) years from the date of the denial. 

(7) The district attorneys general conference shall, by September 1, 2012, 
create a simple form to enable a lay person to petition the court for 
expunction under this subsection (g). 

(8) The petition and proposed order shall be prepared by the office of the 
district attorney general and given to the petitioner to be filed with the clerk 
of the court. A petitioner shall be entitled to a copy of the order of expunction 
and such copy shall be sufficient proof that the person named in the order is 
no longer under any disability, disqualification or other adverse consequence 
resulting from the expunged conviction. 

(9) [Deleted by 2019 amendment.] 

(10) There is created within the district attorneys general conference a 
district attorneys expunction fund. Moneys in the district attorneys expunc- 
tion fund shall be used to defray the expense incurred for the required record 
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search and preparation of the petition and the proposed order of expunction 
under this subsection (g) or subsection (h). Any remaining moneys in the 
district attorneys expunction fund may be used by the district attorneys 
generals for law enforcement purposes, including, but not limited to, the 
hiring of expert witnesses, training, matching federal grants directly related 
to prosecutorial duties, the purchase of equipment and supplies necessary to 
carry out prosecutorial functions, the expenses of travel in the performance 
of official duties of the office, provided all reimbursement for travel expenses 
shall be in accordance with the provisions of the comprehensive travel 
regulations as promulgated by the department of finance and administration 
and approved by the attorney general and reporter, salaries and salary 
supplements, which may only be paid through the district attorneys general 
conference for support staff. Such payments shall be subject to the limitation 
of § 40-3-209(b) on the use of any funds to supplement the salary of any 
assistant district attorney. Moneys in the district attorneys expunction fund 
shall not revert to the general fund but shall be carried forward into the 
subsequent fiscal year. All funds in the district attorneys expunction fund 
shall be subject to annual audit by the comptroller of the treasury. 

(11) There is created within the state treasury a public defenders expunc- 
tion fund. Moneys in the public defenders expunction fund shall be used to 
defray the expense incurred by conducting the educational activities re- 
quired pursuant to this subsection (g). Subject to annual appropriation, any 
remaining moneys in the public defenders expunction fund may be used in 
furtherance of the services and programs provided by public defenders for 
each judicial district. Moneys in the public defenders expunction fund shall 
not revert to the general fund but shall be carried forward into the 
subsequent fiscal year.. 

(12)(A) Notwithstanding any other law to the contrary, an order of 

expunction granted pursuant to this subsection (g) or subsection (h) 

entitles the petitioner to have all public records of the expunged conviction 

destroyed in the manner set forth in this section. 

(B) Additionally, such an expunction has the legal effect of restoring the 
petitioner, in the contemplation of the law, to the same status occupied 
before the arrest, indictment, information, trial and conviction. Once the 
expunction order is granted, no direct or indirect collateral consequences 
that are generally or specifically attendant to the petitioner’s conviction by 
any law shall be imposed or continued. 

(C) A petitioner with respect to whom an order has been granted under 
this subsection (g) or subsection (h) shall not be guilty of perjury or 
otherwise giving a false statement by reason of the person’s failure to 
recite or acknowledge the arrest, indictment, information, trial or convic- 
tion in response to any inquiry made of the petitioner for any purpose. 

(D) Expunction under this subsection (g) or subsection (h) means, in 
contemplation of law, the conviction for the expunged offense never 
occurred and the person shall not suffer any adverse effects or direct 
disabilities by virtue of the criminal offense that was expunged. 

(E) Notwithstanding § 39-17-1307(b)(1)(B) and (c), a petitioner whose 
petition is granted pursuant to this subsection (g) or subsection (h), and 
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who is otherwise eligible under state or federal law to possess a firearm, 

shall be eligible to purchase a firearm pursuant to § 39-17-1316 and apply 

for and be granted a handgun carry permit pursuant to § 39-17-1351. 

(13) The clerk of the court maintaining records expunged pursuant to this 
subsection (g) or subsection (h) shall keep such records confidential. These 
records shall not be public and can only be used to enhance a sentence if the 
petitioner is subsequently charged and convicted of another crime. This 
confidential record is only accessible to the district attorney general, the 
defendant, the defendant’s attorney and the circuit or criminal court judge. 

(14) [Deleted by 2019 amendment. ] 

(15) A person is not an eligible petitioner for purposes of this subsection (g) 
if the person was convicted of an offense involving the manufacture, delivery, 
sale, or possession of a controlled substance and at the time of the offense the 
person held: 

(A) A commercial driver license, as defined in § 55-50-102, and the 
offense was committed within a motor vehicle, as defined in § 55-50-102; or 

(B) Any driver license and the offense was committed within a commercial 
motor vehicle, as defined in § 55-50-102. 

‘(h)(1) For purposes of this subsection (h), “eligible petitioner” means a person 
who was convicted of a nonviolent crime if the person: 
(A) Petitioned the court in which the petitioner was convicted of the 
offense and the judge finds that the offense was a nonviolent crime; 
(B) Petitioned for and received a positive vote from the board of parole 
to receive a pardon; and 
(C) Received a pardon by the governor. 

(2) Notwithstanding the provisions of this section, effective July 1, 2018, 
an eligible petitioner under subdivision (h)(1) may file a petition for 
expunction of that person’s public records involving the crime. The proce- 
dures in subdivisions (g)(3)-(6), (8), (12) and (13) will apply to a petitioner 
under this subsection (h). 

(i) A person applying for expunction of records pursuant to this section or 
§ 40-35-313 shall be charged the appropriate court clerk’s fee pursuant to 
§ 8-21-401, if applicable, unless the person is entitled to have such records 
removed and destroyed without cost to the person. 

(j) Aperson who is ineligible for expunction of the person’s records pursuant 
to subdivision (a)(1)(E) shall, upon petition by that person to the court having 
jurisdiction in the previous action, be entitled to removal of public records from 
electronic databases, as provided in this subsection (j), relating to the person’s 
arrest, indictment, charging instrument, or disposition for any charges other 
than the offense for which the person was convicted. The public records shall 
be removed from the relevant electronic databases of the national crime 
information center system and similar state databases, and the person shall be 
entered into the Tennessee bureau of investigation’s expunged criminal 
offender and pretrial diversion database with regard to the offenses removed 
pursuant to this subsection (j). The public records shall also be removed from 
any public electronic database maintained by a court clerk. Nothing in this 
subsection (j) shall require court clerks to expunge records relating to an 
offense for which the person was convicted. Court clerks shall not be liable for 
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any errors or omissions relating to the removal and destruction of records 


under this section. 


(k)(1) Notwithstanding subsection (g), effective July 1, 2017, for purposes of 
this subsection (k), an “eligible petitioner” means a person who was 
convicted of no more than two (2) offenses and: 
(A) Each of the offenses for which the petitioner seeks expunction are 
offenses that are eligible for expunction under subsection (g); 


(B) The offenses were: 


(i) Two (2) misdemeanors; or 


(ii) One (1) felony and one (1) misdemeanor; 

(C) At the time of the filing of the petition for expunction at least: 

(i) Five (5) years have elapsed since the completion of the sentence 
imposed for the most recent offense, if the offenses were both misde- 
meanors or a Class E felony and a misdemeanor; and 

(ii) Ten (10) years have elapsed since the completion of the sentence 
imposed for the most recent offense, if one (1) of the offenses was a Class 


' C or D felony; and 


(D) The person has fulfilled all the requirements of the sentences 
imposed by the court for each offense the petitioner is seeking to expunge, 


including: 


(i) Payment of all fines, restitution, court costs, and other assess- 


ments for each offense; 


(ii) Completion of any term of imprisonment or probation for each 


offense; 


(iii) Meeting all conditions of supervised or unsupervised release for 


each offense; and 


(iv) Remaining free from dependency on or abuse of alcohol or a 
controlled substance or other prohibited substance for a period of not 
less than one (1) year, if so required by the conditions of any of the 


sentences imposed. 


(2) A person may petition for expunction of two (2) offenses under this 


subsection (k) only one (1) time. 


(3) [Deleted by 2019 amendment.] 


(4) Subdivisions (g)(3)-(6), (8), (12), and (13) shall apply to a petition filed 


under this subsection (k). 


History. 

Acts 1973, ch. 318, § 1; 1975, ch. 198, § 1; 
1976, ch. 790, § 1; 1977, ch. 161, § 1; 1978, ch. 
736, § 1; 1980, ch. 892, § 1, 2; 1982, ch. 756, 
§ 1; T.C.A., §§ 40-2109, 40-4001; Acts 1987, ch. 
335, §§ 1-4; T.C.A., § 40-15-106; Acts 1996, ch. 
1079, § 127; 1997, ch. 455, § 1; 1998, ch. 1036, 
§ 1; 1998, ch. 1099, § 7; 1999, ch. 496, § 1; 
2000, ch. 645, §§ 3, 5; 2000, ch. 664, §§ 1-3; 
2002, ch. 495, §§ 1-4; 2003, ch. 50, § 1; 2008, 
ch. 175, § 1; 2005, ch. 429, § 12; 2006, ch. 650, 
§§ 1, 3; 2007, ch. 363, § 2; 2010, ch. 951, §§ 1, 
2; 2012, ch. 951, §§ 1-3; 2012, ch. 1041, § 3; 
2012, ch. 1103, §§ 1, 2; 2018, ch. 384, §§ 1, 2; 
2013, ch. 443, §§ 1-3; 2014, ch. 671, §§ 1-4; 


2014, ch. 1008, § 1; 2015, ch. 89, §§ 1, 2; 2015, 
ch. 278, §§ 1, 2; 2015, ch. 295, § 2; 2016, ch. 
893, § 1; 2016, ch. 960, § 1; 2017, ch. 199, §§ 7, 
8; 2017, ch. 298, § 1; 2017, ch. 358, § 1; 2017, 
ch. 456, §§ 1-4; 2017, ch. 487, § 1; 2018, ch. 
586, § 3; 2018, ch. 876, § 1; 2019, ch. 200, 
§§ 1-3, 5-9; 2021, ch. 361, § 1; 2021, ch. 430, 
§ 3; 2021, ch. 494, § 1; 2021, ch. 539, §§ 5-16; 
2021, ch. 545. § 5. 


Compiler’s Notes. This section is set out in 
the Advance Code Service in order to correct an 
internal cross reference from “(g)(1)(E)” to 
“(g)(1)(F)” in both (g)(1)(F) and (g)(2)(A) and 
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substituted “pursuant to § 39-17-1316” for 
“pursuant to § 39-16-1316” in (g)(12)(E). 
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NOTES TO DECISIONS 


16. Expungement Not Permitted. 


Court properly determined that this section 3 


provided an avenue for expunction of two of- 
fenses and was not constructed to ignore the 
other ineligible offense; because petitioner was 
convicted of four offenses, he was not an “eli- 


gible petitioner” for expunction, and the trial 
court properly denied his petition to expunge 
his evading arrest conviction. State v. Glavin, 
—§.W.3d —, 2021 Tenn. Crim. App. LEXIS 389 
(Tenn. Crim. App. Aug. 20, 2021). 


CHAPTER 35 
TENNESSEE CRIMINAL SENTENCING REFORM ACT OF 1989 


Part 1 GENERAL PROVISIONS 


40-35-102. Purpose of chapter. 


NOTES TO DECISIONS 


ANALYSIS 
3s Presumption of Correctness. 
4 —Presumption Rebutted. 


12. Consecutive Sentences. 

14. Denial of Alternative Sentencing Af- 
firmed. 

15. Sentence Upheld. 

17.5. Denial of Full Probation Appropriate. 

19. Enhancement Factors. 


3. Presumption of Correctness. 


4, —Presumption Rebutted. 

Defendant’s sentence of eight years’ incar- 
ceration lost the presumption of reasonable- 
ness because the trial court did not consider the 
mandated risk assessment and statistical infor- 
mation but instead relied on defendant’s re- 
sponse regarding his prior record to determine 
that he had poor prospects for rehabilitation, 
and that although the victims were entitled toa 
significant amount of restitution, defendant 
should be incarcerated for eight years instead 
of being placed under supervised release and 
working toward paying that restitution. The 
court ordered that defendant’s sentence be 
modified to reflect one year in confinement and 
seven years on supervised probation. State v. 
Blaylock, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 237 (Tenn. Crim. App. May 27, 2021). 


12. Consecutive Sentences. 

Court properly sentenced defendant to con- 
secutive sentences, totaling twenty-five years, 
because defendant procured a weapon and took 
it to the victim’s apartment, and he fired sev- 
eral rounds and struck three people when he 


met resistance to his robbery plan; the court 
noted defendant’s having taken a gun to school 
in the past, his “fixation with firearms,” his 
jailhouse discussion about procuring guns, and 
his possession of a “shank” in his jail cell. State 
v. Augustin, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 316 (Tenn. Crim. App. July 15, 
20211), 

Court properly ordered defendant to serve 
his sentences consecutively because defendant 
had an extensive record of criminal activity and 
was a dangerous offender whose behavior indi- 
cated little or no regard for human life; defen- 
dant’s criminal history included a total of 
twenty-two convictions, with only three being 
misdemeanor convictions. State v. Robinson, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 319 
(Tenn. Crim. App. July 15, 2021). 

Because the record supported the trial court’s 
determination that defendant was an offender 
whose record of criminal activity was extensive; 
the trial court did not err by imposing consecu- 
tive service on this basis alone; the record 
supported the determination based upon the 
presentence report and defendant’s testimony 
at the sentencing hearing. State v. Jordan, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 408 
(Tenn. Crim. App. Sept. 2, 2021). 

Because defendant’s history of criminal con- 
duct showed a pattern of escalating violence, 
the record supported the trial court’s determi- 
nations that consecutive service was reason- 
ably related to the severity of the offenses and 
was necessary to protect the public from defen- 
dant’s further criminal behavior; defendant 
was mere feet from the victim when he fired a 
handgun, and the shooting was prompted by a 
feud between defendant and his intended vic- 
tims. State v. Jordan, — S.W.3d —, 2021 Tenn. 
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Crim. App. LEXIS 408 (Tenn. Crim. App. Sept. 
2, 2021). 


14. Denial of Alternative Sentencing Af- 
firmed. 

Defendant’s sentencing range and criminal 
history excluded her as a favorable candidate 
for probation, and the trial court considered the 
purposes and principles of sentencing as well as 
the presentence report, which showed a moder- 
ate to high risk of defendant in several areas; 
weight of defendant’s repeated offenses sup- 
ported the finding that she has not been reha- 
bilitated by her prior probationary sentences, 
which included community corrections and 
misapplication of T.C.A. § 40-35-113(1) was not 
grounds for reversal. State v. Nance, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 185 (Tenn. 
Crim. App. Apr. 27, 2021). 

Trial court did not err by ordering defendant 
to serve her effective sentencing in confinement 
because she received a 15-year sentence for 
aggravated assault and therefore was not eli- 
gible for probation or community corrections. 
State v. Rickman, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 253 (Tenn. Crim. App. June 
3, 2021). 

Trial court did not err in imposing a sentence 
of full confinement because of defendant’s long 
history of criminal conduct and he had previous 
probation revocations. Defendant had 11 prior 
convictions, including three felonies, and a 
number of violations of probation. State v. 
McIntire, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 265 (Tenn. Crim. App. June 14, 2021). 

As a Range II offender, defendant was eli- 
gible for alternative sentencing, but he was not 
considered a favorable candidate, and the trial 
court did not abuse its discretion in ordering 
him to serve his sentence for possession of 
marijuana with intent to deliver, possession of 
a firearm with intent to go armed, and other 
crimes in confinement; he committed new of- 
fenses while on probation in several prior cases, 
plus he continued to use marijuana daily and 
the trial court found he would not reasonably 
abide by probation terms. State v. Shelton, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 284 
(Tenn. Crim. App. June 25, 2021). 

Because trial court considered the evidence 
and purposes of sentencing prior to imposing 
confinement, the denial of an alternative sen- 
tence was affirmed; trial court made extensive 
findings of fact in determining that defendant 
was not a good candidate for an alternative 
sentence, given his four recent prior convic- 
tions, the cruel and sadistic nature of the in- 
stant offenses, and the fact that he had repeat- 
edly engaged in criminal behavior while on 
pretrial release for previous offenses. State v. 
Favors, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 381 (Tenn. Crim. App. July 18, 2021). 

Trial court did not err in denying alternative 
sentencing because it considered the appropri- 
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ate principles in ordering defendant to serve 
his entire sentence in confinement; defendant’s 
history of delinquent conduct, along with the 
charged offenses, reflected an escalating use of 
violente and deadly weapons, and defendant 
received the benefit of probation as a juvenile 
offender but violated the conditions of his re- 
lease and also failed to appear in connection 
with the delinquency petition. State v. Jordan, 
—§.W.3d —, 2021 Tenn. Crim. App. LEXIS 408 
(Tenn. Crim. App. Sept. 2, 2021). 

Record supported the trial court’s denial of 
alternative sentencing based upon the serious- 
ness of the offenses and in order to protect the 
public from defendant’s further criminal behav- 
ior because defendant fired a handgun multiple 
times around 3:00 p.m. in a public area; defen- 
dant was mere feet from the victim when he 
fired the handgun, showing no regard for her 
safety, and the victim was shot and suffered 
serious and permanent injuries. State v. Jor- 
dan, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 408 (Tenn. Crim. App. Sept. 2, 2021). 


15. Sentence Upheld. 

In a child custody proceeding, the mother’s 
sentence of 200 days in jail and fine of $28,650 
for criminal contempt were not excessive under 
T.C.A. § 40-35-102(1) because she showed no 
inclination to follow court orders and she 
showed no respect for the law; she continued to 
deprive the father of his parenting time and 
continued to violate the parenting plan with 
regard to negative treatment of the father. 
Choate v. Choate, — S.W.3d —, 2021 Tenn. App. 
LEXIS 420 (Tenn. Ct. App. Oct. 25, 2021). 

Trial court properly ordered a sentence of full 
confinement for defendant’s convictions of ag- 
gravated burglary, burglary, and multiple 
counts of theft of property; trial court consid- 
ered the sentencing guidelines, the presentence 
report, and defendant’s prior failures to abide 
by sentences involving release into the commu- 
nity, and found that confinement was necessary 
to protect the community from him. State v. 
Ivey, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 2382 (Tenn. Crim. App. May 26, 2021). 

Trial court did not abuse its discretion in 
imposing split confinement in defendant’s ani- 
mal cruelty case; no mitigating factors applied, 
two enhancement factors applied, including 
great property damage and abuse of a position 
of private trust, and the trial court relied heav- 
ily upon the circumstances of the offense, par- 
ticularly defendant’s conduct in failing to take 
responsibility for the horses’ welfare and to 
seek help once the situation deteriorated, after 
having gained the owner’s trust. State v. 
Broyles, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 234 (Tenn. Crim. App. May 27, 2021). 

Trial court did not err in imposing a sentence 
of ten years and six months for Class B felony 
attempted aggravated child endangerment of a 
child eight years of age or less because the court 
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imposed a within-range sentence in a manner 
consistent with the purposes and principles of 
the Tennessee Sentencing Act. The court con- 
sidered the ingestion of heroin by defendant’s 
infant son, the fact that defendant testified 
untruthfully at the sentencing hearing about 
defendant’s recent drug use, and considered the 
enhancement and mitigating factors. State v. 
Riley, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 240 (Tenn. Crim. App. May 28, 2021). 

Trial court did not abuse its discretion by 
setting defendant’s sentence at five years for 
aggravated assault involving strangulation of 
defendant’s former paramour as the court con- 
sidered the purposes and principles of sentenc- 
ing, determined that enhancement factors ex- 
isted for defendant’s history of criminal 
convictions and being on probation at the time 
of the offenses involved, determined that no 
mitigating factors applied given defendant’s 
poor social history and character, and consid- 
ered defendant’s rating as a high risk for vio- 
lence. State v. Doss, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 285 (Tenn. Crim. App. June 
28, 2021). 

In a case in which defendant was convicted of 
three counts of vehicular assault, defendant’s 
request for split confinement was denied be- 
cause defendant’s criminal history began in 
July 1994 and continued through May 2016, 
approximately one year before the present of- 
fenses; his criminal conduct escalated from 
violating the motor vehicle habitual offender 
law and DUI laws, to causing a multi-vehicle 
crash, which inflicted serious bodily injury 
upon three victims; and defendant had received 
the benefit of probation previously, which he 


violated, and he continued to violate the laws. 


governing driving and the consumption of alco- 
hol, which resulted in significant physical, emo- 
tional, and financial injuries to the victims in 
the current case. State v. Clouse, — S.W.3d —, 
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2021 Tenn. Crim. App. LEXIS 508 (Tenn. Crim. 
App. Oct. 28, 2021). 

Trial court did not abuse its discretion in 
determining that Defendant was a dangerous 
offender and that the effective sentence was 
appropriate for the offenses and to protect the 
public from Defendant’s future criminal con- 
duct as the record reflected that the trial court 
made the appropriate Wilkerson findings to 
support its determination that Defendant was 
a dangerous offender. State v. Watkins, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 571 
(Tenn. Crim. App. Dec. 16, 2021). ’ 


17.5 Denial of Full Probation Appropri- 
ate. 

Trial court did not abuse its discretion by 
denying appellant’s request for full probation 
or by ordering that he serve his effective six- 
year sentence in confinement because the trial 
court did not apply enhancement factor (14) 
based on the mere sharing of the household but 
found that the parents’ trust made them vul- 
nerable and that he took advantage by using 
alcohol and drugs, remaining unemployed, and 
attacking them in their own bed. State v. 
Brown, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 29 (Tenn. Crim. App. Jan. 25, 2022). 


19. Enhancement Factors. 

Defendant’s effective 48-year sentence, in- 
cluding maximum sentences for evading arrest, 
vehicular homicide, and reckless aggravated 
assault, was not excessive because defendant 
had a previous history of criminal convictions; 
before trial or sentencing, he failed to comply 
with the conditions of a sentence involving 
release into the community; he had no hesita- 
tion about committing a crime when the risk to 
human life was high; and he was on community 
corrections when he committed the felony of- 
fenses. State v. Coffey, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 301 (Tenn. Crim. App. July 
8, 2021). 


40-35-103. Sentencing considerations. 


NOTES TO DECISIONS 


ANALYSIS 
.u Consideration of Prior Criminal Convic- 
tions. 
2. Lack of Potential for Rehabilitation. 
6. Consecutive Sentences. 


11. Sentence Upheld on Appeal. 

13. Denial of Probation Affirmed. 

14. Denial of Probation Improper. 

15. Denial of Alternative Sentencing Af- 
firmed. 

16. Sentence Upheld. 

17. Split Incarceration. 


1. Consideration of Prior Criminal Con- 
victions. 

Defendant’s effective 48-year sentence, in- 
cluding maximum sentences for evading arrest, 
vehicular homicide, and reckless aggravated 
assault, was not excessive because defendant 
had a previous history of criminal convictions; 
before trial or sentencing, he failed to comply 
with the conditions of a sentence involving 
release into the community; he had no hesita- 
tion about committing a crime when the risk to 
human life was high; and he was on community 
corrections when he committed the felony of- 
fenses. State v. Coffey, —S.W.3d —, 2021 Tenn. 
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Crim. App. LEXIS 301 (Tenn. Crim. App. July 
8, 2021). 


2. Lack of Potential for Rehabilitation. 

Trial court did not abuse its discretion in 
determining that Defendant was a dangerous 
offender and that the effective sentence was 
appropriate for the offenses and to protect the 
public from Defendant’s future criminal con- 
duct as the record reflected that the trial court 
made the appropriate Wilkerson findings to 
support its determination that Defendant was 
a dangerous offender. State v. Watkins, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 571 
(Tenn. Crim. App. Dec. 16, 2021). 


6. Consecutive Sentences. 

Trial court did not abuse its discretion by 
sentencing defendant to consecutive sentences, 
an aggregate sentence of life plus 30 years, 
following defendant’s convictions for first de- 
gree murder and especially aggravated robbery 
because defendant had an extensive criminal 
history of facilitation of aggravated robbery and 
drug possession, was a dangerous offender, and 
shot the unarmed victim multiple times in 
broad daylight on a surveillance camera and 
was completely calm afterwards. State v. Ad- 
ams, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 192 (Tenn. Crim. App. Apr. 30, 2021). 

Court properly sentenced defendant to con- 
secutive sentences, totaling twenty-five years, 
because defendant procured a weapon and took 
it to the victim’s apartment, and he fired sev- 
eral rounds and struck three people when he 
met resistance to his robbery plan; the court 
noted defendant’s having taken a gun to school 
in the past, his “fixation with firearms,” his 
jailhouse discussion about procuring guns, and 
his possession of a “shank” in his jail cell. State 
v. Augustin, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 316 (Tenn. Crim. App. July 15, 
2021). 

Court properly ordered defendant to serve 
his sentences consecutively because defendant 
had an extensive record of criminal activity and 
was a dangerous offender whose behavior indi- 
cated little or no regard for human life; defen- 
dant’s criminal history included a total of 
twenty-two convictions, with only three being 
misdemeanor convictions. State v. Robinson, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 319 
(Tenn. Crim. App. July 15, 2021). 

Consecutive sentences were proper because 
defendant stabbed the seventy-two-year-old 
victim in the neck with a pocketknife, shot him 
in the arm, doused his body with lighter fluid, 
set him on fire, and locked the pawnshop doors 
behind her, presumably to delay firefighter re- 
sponse and/or to prevent the victim’s escape. 
State v. Kilgore, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 339 (Tenn. Crim. App. July 23, 
2021). 
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Consecutive sentences were proper because 
defendant raped his step-daughter, when she 
was seven years old and he sexually assaulted 
his daughter when she was six years old; one 
victim testified that she was frightened by the 
assaults and that she did not want to reveal 
them because she thought defendant would 
“hurt her more”. State v. Lee, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 358 (Tenn. Crim. 
App. July 29, 2021). 

Because the record supported the trial court’s 
determination that defendant was an offender 
whose record of criminal activity was extensive; 
the trial court did not err by imposing consecu- 
tive service on this basis alone; the record 
supported the determination based upon the 
presentence report and defendant’s testimony 
at the sentencing hearing. State v. Jordan, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 408 
(Tenn. Crim. App. Sept. 2, 2021). 

Because defendant’s history of criminal con- 
duct showed a pattern of escalating violence, 
the record supported the trial court’s determi- 
nations that consecutive service was reason- 
ably related to the severity of the offenses and 
was necessary to protect the public from defen- 
dant’s further criminal behavior; defendant 
was mere feet from the victim when he fired a 
handgun, and the shooting was prompted by a 
feud between defendant and his intended vic- 
tims. State v. Jordan, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 408 (Tenn. Crim. App. Sept. 
2, 2021). 

Trial court did not abuse its discretion in 
imposing consecutive sentencing, life plus 20 
years for felony murder, because it properly 
found that defendant was a dangerous offender 
and that he was on probation at the time of the 
offense. The record likewise reflected that the 
court was mindful of its obligation to impose a 
sentence no greater than what was deserved for 
the offenses and which was the least severe 
measure necessary to achieve the purposes for 
which the sentence was imposed. State v. Shel- 
ton, —S.W.3d —, 2021 Tenn. Crim. App. LEXIS 
494 (Tenn. Crim. App. Oct. 19, 2021). 


11. Sentence Upheld on Appeal. 

In a child custody proceeding, the mother’s 
sentence of 200 days in jail and fine of $28,650 
for criminal contempt were not excessive be- 
cause she showed no inclination to follow court 
orders and she showed no respect for the law; 
she continued to deprive the father of his par- 
enting time and continued to violate the par- 
enting plan with regard to negative treatment 
of the father. Choate v. Choate, — S.W.3d —, 
2021 Tenn. App. LEXIS 420 (Tenn. Ct. App. Oct. 
25, 2021). 

Trial court properly ordered a sentence of full 
confinement for defendant’s convictions of ag- 
gravated burglary, burglary, and multiple 
counts of theft of property; trial court consid- 
ered the sentencing guidelines, the presentence 
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report, and defendant’s prior failures to abide 
by sentences involving release into the commu- 
nity, and found that confinement was necessary 
to protect the community from him. State v. 
Ivey, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 232 (Tenn. Crim. App. May 26, 2021). 

Trial court did not err in imposing a sentence 
of ten years and six months for Class B felony 
attempted aggravated child endangerment of a 
child eight years of age or less because the court 
imposed a within-range sentence in a manner 
consistent with the purposes and principles of 
the Tennessee Sentencing Act. The court con- 
sidered the ingestion of heroin by defendant’s 
infant son, the fact that defendant testified 
untruthfully at the sentencing hearing about 
defendant’s recent drug use, and considered the 
enhancement and mitigating factors. State v. 
Riley, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 240 (Tenn. Crim. App. May 28, 2021). 

Trial court did not abuse its discretion by 
setting defendant’s sentence at five years for 
aggravated assault involving strangulation of 
defendant’s former paramour as the court con- 
sidered the purposes and principles of sentenc- 
ing, determined that enhancement factors ex- 
isted for defendant’s history of criminal 
convictions and being on probation at the time 
of the offenses involved, determined that no 
mitigating factors applied given defendant’s 
poor social history and character, and consid- 
ered defendant’s rating as a high risk for vio- 
lence. State v. Doss, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 285 (Tenn. Crim. App. June 
28, 2021). 


13. Denial of Probation Affirmed. 

Court properly denied defendant’s request 
for full probation because the court placed 
significant weight on defendant’s use of a fire- 
arm to commit the vandalism offenses, three of 
which involved the killing of two cows and one 
horse, and defendant’s being a leader in an 
offense involving two or more people. State v. 
North, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 359 (Tenn. Crim. App. July 30, 2021). 

Trial court erred by ordering defendant to 
serve his sentence in confinement because de- 
fendant took advantage of his position to lure 
the victim behind a curtain with a false promise 
that that was the location where she would 
meet the performer and defendant and the 
public would best be served by a sentence of 
confinement where defendant lied about the 
rape. State v. Johnson, — 8.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 576 (Tenn. Crim. App. Dec. 
17, 2021). 

Trial court did not abuse its discretion by 
ordering defendant to serve his sentence in 
confinement because it specifically considered 
his potential for rehabilitation or amenability 
to correction when denying probation and 
stated that he had an extremely long history of 
criminal conduct, that he had a history of drug, 
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drug dealing, and drug selling, and that he had 
violated probation at least three times. State v. 
McClinton, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 21 (Tenn. Crim. App. Jan. 20, 2022). 

Trial court did not abuse its discretion in 
denying defendant’s request for probation and 
ordering confinement under T.C.A. § 40-35- 
103(1) (2019) because the record reflected that 
his past interactions with the criminal justice 
system had not caused him to reform his con- 
duct. State v. Cole, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 33 (Tenn. Crim. App. Jan. 
27,2022). 


14. Denial of Probation Improper. 
Defendant’s sentence of eight years’ incar- 
ceration lost the presumption of reasonable- 
ness because the trial court did not consider the 
mandated risk assessment and statistical infor- 
mation but instead relied on defendant’s re- 
sponse regarding his prior record to determine 
that he had poor prospects for rehabilitation, 
and that although the victims were entitled toa 
significant amount of restitution, defendant 
should be incarcerated for eight years instead 
of being placed under supervised release and 
working toward paying that restitution. The 
court ordered that defendant’s sentence be 
modified to reflect one year in confinement and 
seven years on supervised probation. State v. 
Blaylock, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 237 (Tenn. Crim. App. May 27, 2021). 


15. Denial of Alternative Sentencing Af- 
firmed. 

Defendant’s sentencing range and criminal 
history excluded her as a favorable candidate 
for probation, and the trial court considered the 
purposes and principles of sentencing as well as 
the presentence report, which showed a moder- 
ate to high risk of defendant in several areas; 
weight of defendant’s repeated offenses sup- 
ported the finding that she has not been reha- 
bilitated by her prior probationary sentences, 
which included community corrections and 
misapplication of T.C.A. § 40-35-113(1) was not 
grounds for reversal. State v. Nance, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 185 (Tenn. 
Crim. App. Apr. 27, 2021). 

Trial court properly denied defendant’s re- 
quest for split confinement and ordered him to 
serve his sentence incarcerated pursuant to 
T.C.A. § 40-35-103(1) after defendant pleaded 
guilty to reckless homicide because the court 
clearly articulated reasons for denying an alter- 
native sentence that were in accordance with 
the purposes and principles of sentencing, the 
trial court explained that while the shooting 
might have been accidental, it would not have 
occurred had it not been for defendant’s actions 
in unlawfully possessing the weapon, and de- 
fendant’s lack of potential for rehabilitation 
alone supported denial of full probation. State 
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v. Wheeler, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 223 (Tenn. Crim. App. May 19, 2021). 

Trial court properly denied alternative sen- 
tencing and ordered defendant to pay a fine 
because the court considered his potential for 
rehabilitation and his amenability to correc- 
tion, measures less restrictive than confine- 
ment had been unsuccessful before, confine- 
ment was necessary to restrain defendant to 
protect his neighbors based on his obsession 
with property lines and his continued prohib- 
ited contact with his prior victims, there was no 
evidence that he was suffering from dementia 
or had any diagnosed medical condition which 
would mitigate his actions, and, while it he 
qualified as indigent, he presented no evidence 
of his inability to pay the fine, made no objec- 
tion to the imposition of the fine, and did not 
raise the issue in his motion for new trial. State 
v. Ferguson, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 258 (Tenn. Crim. App. June 10, 
2021). 

As a Range II offender, defendant was eli- 
gible for alternative sentencing, but he was not 
considered a favorable candidate, and the trial 
court did not abuse its discretion in ordering 
him to serve his sentence for possession of 
Marijuana with intent to deliver, possession of 
a firearm with intent to go armed, and other 
crimes in confinement; he committed new of- 
fenses while on probation in several prior cases, 
plus he continued to use marijuana daily and 
the trial court found he would not reasonably 
abide by probation terms. State v. Shelton, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 284 
(Tenn. Crim. App. June 25, 2021). 

Because trial court considered the evidence 
and purposes of sentencing prior to imposing 
confinement, the denial of an alternative sen- 
tence was affirmed; trial court made extensive 
findings of fact in determining that defendant 
was not a good candidate for an alternative 
sentence, given his four recent prior convic- 
tions, the cruel and sadistic nature of the in- 
stant offenses, and the fact that he had repeat- 
edly engaged in criminal behavior while on 
pretrial release for previous offenses. State v. 
Favors, — $.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 381 (Tenn. Crim. App. July 18, 2021). 

Record supported the trial court’s denial of 
alternative sentencing based upon the serious- 
ness of the offenses and in order to protect the 
public from defendant’s further criminal behav- 
ior because defendant fired a handgun multiple 
times around 3:00 p.m. in a public area; defen- 
dant was mere feet from the victim when he 
fired the handgun, showing no regard for her 
safety, and the victim was shot and suffered 
serious and permanent injuries. State v. Jor- 
dan, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 408 (Tenn. Crim. App. Sept. 2, 2021). 

Trial court did not err in denying alternative 
sentencing because it considered the appropri- 
ate principles in ordering defendant to serve 
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his entire sentence in confinement; defendant’s 
history of delinquent conduct, along with the 
charged offenses, reflected an escalating use of 
violence and deadly weapons, and defendant 
received the benefit of probation as a juvenile 
offender but violated the conditions of his re- 
lease and also failed to appear in connection 
with the delinquency petition. State v. Jordan, 
— §$.W.3d —, 2021 Tenn. Crim. App. LEXIS 408 
(Tenn. Crim. App. Sept. 2, 2021). 


16. Sentence Upheld. 

Because the trial court considered all rel- 
evant principles in imposing the sentence, and 
because the trial court’s giving little to no 
weight to defendant’s statement or the risk 
assessment of the presentence report did not 
support a finding that the trial court abused its 
discretion, the trial court’s decision to impose a 
20-year sentence for defendant’s convictions of 
second degree murder and reckless endanger- 
ment did not wholly depart from the Sentenc- 
ing Act. State v. Ferguson, — S8.W.3d —, 2021 
Tenn. Crim. App. LEXIS 177 (Tenn. Crim. App. 
Apr. 29, 2021). 

Trial court did not abuse its discretion in 
imposing split confinement in defendant’s ani- 
mal cruelty case; no mitigating factors applied, 
two enhancement factors applied, including 
great property damage and abuse of a position 
of private trust, and the trial court relied heav- 
ily upon the circumstances of the offense, par- 
ticularly defendant’s conduct in failing to take 
responsibility for the horses’ welfare and to 
seek help once the situation deteriorated, after 
having gained the owner’s trust. State v. 
Broyles, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 234 (Tenn. Crim. App. May 27, 2021). 

Trial court sentenced defendant to a within- 
range sentence for robbery and carjacking, 
found that three enhancement factors applied, 
and followed the proper sentencing procedure; 
no abuse of discretion was found. State v. Wade, 
—§$.W.3d —, 2021 Tenn. Crim. App. LEXIS 357 
(Tenn. Crim, App. July 29, 2021). 


17. Split Incarceration. 

In a case in which defendant was convicted of 
three counts of vehicular assault, defendant’s 
request for split confinement was denied be- 
cause defendant’s criminal history began in 
July 1994 and continued through May 2016, 
approximately one year before the present of- 
fenses; his criminal conduct escalated from 
violating the motor vehicle habitual offender 
law and DUI laws, to causing a multi-vehicle 
crash, which inflicted serious bodily injury 
upon three victims; and defendant had received 
the benefit of probation previously, which he 
violated, and he continued to violate the laws 
governing driving and the consumption of alco- 
hol, which resulted in significant physical, emo- 
tional, and financial injuries to the victims in 
the current case. State v. Clouse, — S.W.3d —, 


40-35-104 


2021 Tenn. Crim. App. LEXIS 508 (Tenn. Crim. 
App. Oct. 28, 2021). 


40-35-104. Sentencing alternatives. 
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NOTES TO DECISIONS 


ANALYSIS 


8. Sentence Proper. 
10. Restitution. 


8. Sentence Proper. 

Defendant was not eligible for probation or a 
sentence of split confinement followed by pro- 
bation when defendant pleaded guilty to Class 
B felony attempted aggravated child endanger- 
ment of a child eight years of age or less 
because defendant’s sentence was in excess of 
ten years, and nothing in the record indicated 
that defendant filed a petition or argued for a 
placement in a community-based alternative to 
incarceration. Furthermore, the court found 
that defendant gave untruthful testimony re- 
garding defendant’s then drug use. State v. 
Riley, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 240 (Tenn. Crim. App. May 28, 2021). 


10. Restitution. 

Trial court abused its discretion at a hearing 
for revocation of probation when the court, sua 
sponte, revisited defendant’s restitution and 
increased the amount of defendant’s payments 
because there was no evidence supporting the 
trial court’s finding to increase defendant’s res- 
titution as the court heard no evidence on the 
matter. The trial court, based on no facts in 
evidence, speculated that defendant actually 
earned more than defendant claimed that de- 
fendant earned on defendant’s tax return while 
working as a waitress and bartender. State v. 
Petty, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 181 (Tenn. Crim. App. Apr. 30, 2021). 

Trial court erred by ordering defendant to 
pay restitution because it failed to comply with 
the requirements of T.C.A. § 40-35-304, as it 
failed to consider on the record defendant’s 
ability to pay, it ordered the full amount of 
restitution to paid over the course of the effec- 
tive 16-year sentence, the judgment forms did 


40-35-106. Multiple offender. 


not reflect the restitution amount ordered for 
each particular offense, and it failed to delin- 
eate what portion of the monthly installments 
was to be allocated to each obligation. State v. 
Jenkins, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 347 (Tenn. Crim. App. July 22, 2021). 

Restitution order was improper because the 
record failed to reflect that the court considered 
defendant’s future ability to pay restitution; 
defendant was ordered to serve four years and 
sixty days of a six-year sentence in confine- 
ment, and the court did not determine whether 
defendant would have the ability to pay any 
restitution upon his release to probation after 
more than four years in confinement. State v. 
North, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 359 (Tenn. Crim. App. July 30, 2021). 

Trial court erred in ordering defendant to pay 
nearly $100,000 in restitution because it never 
made any findings that he had the ability to pay 
that amount or that he could be reasonably 
expected to pay that amount over the time 
period he was on probation; and it did not make 
appropriate findings regarding the victim’s pe- 
cuniary loss. State v. Saffles, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 414 (Tenn. Crim. App. 
Sept. 8, 2021). 

Because federal law did not prevent the trial 
court from considering Social Security benefits 
in determining whether to impose a restitution 
obligation on defendant, and the restitution 
order merely imposed defendant’s restitution 
obligation but did not target defendant’s Social 
Security benefits to enforce or collect the resti- 
tution obligation, the restitution order did not 
constitute the type of “other legal process” 
precluded by federal law. However, under fed- 
eral law, the trial court could not compel defen- 
dant to satisfy his restitution obligation out of: 
his Social Security benefits by revoking his 
probation and imprisoning him. State v. Saffles, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 414 
(Tenn. Crim. App. Sept. 8, 2021). 


NOTES TO DECISIONS 


_ ANALYSIS 


0.25. Construction. 
0.5. Applicability. 
2. Twenty-four Hour Merger Rule. 
6. Alternative Sentencing Denied. 


fis Prior Felony Convictions. 


0.25 Construction. 

Statute regarding probation specifically re- 
quires the trial court to sua sponte consider a 
probationary sentence for those eligible, and a 
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defendant is not required to file a petition and 
probation shall be automatically considered by 
the court; however, such a requirement is ab- 
sent from the statute governing community 
corrections, which instead directs that a defen- 
dant who meets all of the following minimum 
criteria shall be considered eligible for punish- 
ment in the community. State v. Nance, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 185 
(Tenn. Crim. App. Apr. 27, 2021). 


0.5 Applicability. 

Defendant did not cite to any statute requir- 
ing the court to automatically consider commu- 
nity corrections apart from probation in sen- 
tencing a defendant, and the issue of 
community corrections was never made by de- 
fendant; thus, the trial court did not abuse its 
discretion in not sua sponte conducting an 
analysis of defendant’s suitability for commu- 
nity corrections separately from its general 
denial of alternative sentencing. State v. 
Nance, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 185 (Tenn. Crim. App. Apr. 27, 2021). 


2. Twenty-four Hour Merger Rule. 

Trial court properly treated defendant’s prior 
juvenile adjudications for rape of a child, where 
there were two victims, as multiple offenses for 
the purposes of determining defendant’s of- 
fender classification because defendant’s two 
prior acts of rape of a child were against two 
separate victims. Although the juvenile mat- 
ters resulted in only two adjudications, the 
child rapes were repeated over an extended 
period of time and defendant’s acts caused 
bodily injury and therefore, should have been 
excepted from the 24-hour merger rule. State v. 
Gossett, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 226 (Tenn. Crim. App. May 20, 2021). 


40-35-107. Persistent offender. 
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6. Alternative Sentencing Denied. 

Defendant’s sentencing range and criminal 
history excluded her as a favorable candidate 
for probation, and the trial court considered the 
purposes and principles of sentencing as well as 
the presentence report, which showed a moder- 
ate to high risk of defendant in several areas; 
weight of defendant’s repeated offenses sup- 
ported the finding that she has not been reha- 
bilitated by her prior probationary sentences, 
which included community corrections and 
misapplication of T.C.A. § 40-35-113(1) was not 
grounds for reversal. State v. Nance, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 185 (Tenn. 
Crim. App. Apr. 27, 2021). 


7. Prior Felony Convictions. 

Trial court properly classified defendant as a 
Range II offender for his Class B felony convic- 
tion based upon prior convictions presented by 
the State in its notice of enhancement, and the 
trial court sentenced defendant to a within- 
range sentence of 15 years; the notice provided 
the prior felony convictions, the date the con- 
victions were rendered, and the sentencing 
imposed for the convictions as required by 
statute. State v. Perry, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 262 (Tenn. Crim. App. June 
11, 2021). 

Trial court did not abuse its discretion by 
sentencing the defendant as a Range II, mul- 
tiple offender because the 2000 foreign judg- 
ment of conviction and the documents submit- 
ted with the judgment reflected that defendant 
was represented by counsel. State v. Glasgow, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 590 
(Tenn. Crim. App. Dec. 29, 2021). 


NOTES TO DECISIONS 


5. Sentence Upheld on Appeal. 

Trial court properly treated defendant’s prior 
juvenile adjudications for rape of a child, where 
there were two victims, as multiple offenses for 
the purposes of determining defendant’s of- 
fender classification because defendant’s two 
prior acts of rape of a child were against two 
separate victims. Although the juvenile mat- 


40-35-108. Career offender. 


ters resulted in only two adjudications, the 
child rapes were repeated over an extended 
period of time and defendant’s acts caused 
bodily injury and therefore, should have been 
excepted from the 24-hour merger rule. State v. 
Gossett, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 226 (Tenn. Crim. App. May 20, 2021). 


NOTES TO DECISIONS 


5. Career Offender Finding Upheld. 

Trial court properly classified defendant as a 
career offender under for Class D and E felo- 
nies; defendant cited no authority to support 


his claim that five of his 10 prior felony convic- 
tions should be discounted because they were 
based on offenses that occurred over 20 years 
ago when he was only 19, and it was not unfair 


40-35-109 


for the trial court to classify him as a career 
offender due to the harshness of the resulting 
sentences. State v. Ivey, — S.W.3d —, 2021 
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Tenn. Crim. App. LEXIS 232 (Tenn. Crim. App. 
May 26, 2021). 


40-35-109. Especially mitigated offender. 


NOTES TO DECISIONS 


4. Refusal to Classify Not Error. 

Trial court did not abuse its discretion by 
denying defendant’s requests to be classified as 
an especially mitigated offender and to modify 
the conditions of her probation because nothing 
in the record suggested that the trial court 
abused its discretion and given that defendant 


did not actually attempt to comply with the 
trial court’s order, her claim that complying 
with the order would negatively impact her 
family strained the bounds of credulity. State v. 
Frye, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 221 (Tenn. Crim. App. May 17, 2021). 


40-35-111. Authorized terms of imprisonment and fines for felonies 


and misdemeanors. 


NOTES TO DECISIONS 


1. Proper Sentence. 

Trial court did not abuse its discretion in 
denying alternative sentencing because defen- 
dant received an eleven-year sentence for at- 
tempted second degree murder and was, there- 
fore, ineligible to receive. probation; 


40-35-112. Sentence ranges. 


furthermore, the record supports the trial 
court’s ordering defendant to serve that within- 
range sentence in confinement. State v. Jordan, 
— $.W.3d —, 2021 Tenn. Crim. App. LEXIS 408 
(Tenn. Crim. App. Sept. 2, 2021). 


NOTES TO DECISIONS 


ANALYSIS 
3. Sentence Proper. 
4. —Enhancement. 


3. Sentence Proper. 

Trial court properly dismissed petitioner’s 
motion to correct an illegal sentence because 
petitioner failed to state a colorable claim; 
petitioner’s sentence was not illegal because his 
bargained for sentence of twenty-five years for 
rape of a child was the minimum sentence 
possible and specifically authorized by the ap- 
plicable statutory scheme. State v. Curry, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 206 
(Tenn. Crim. App. May 7, 2021). 

Trial court did not err in imposing a sentence 
of ten years and six months for Class B felony 
attempted aggravated child endangerment of a 
child eight years of age or less because the court 
imposed a within-range sentence in a manner 
consistent with the purposes and principles of 
the Tennessee Sentencing Act. The court con- 
sidered the ingestion of heroin by defendant’s 
infant son, the fact that defendant testified 
untruthfully at the sentencing hearing about 
defendant’s recent drug use, and considered the 
enhancement and mitigating factors. State v. 


Riley, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 240 (Tenn. Crim. App. May 28, 2021). 

Entire panel agreed that any error in en- 
hancing defendant’s sentence was harmless; as 
a Range 1, standard offender convicted of a 
Class B felony, defendant was subject to a 
sentencing range between 8-12 years, and his 
9-year sentence fell within that range. State v. 
Perry, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 277 (Tenn. Crim. App. June 22, 2021). 

Trial court did not abuse its discretion by 
sentencing defendant to the maximum possible 
sentence for his convictions because it chose 
sentences within the appropriate range, as de- 
fendant was a Range II, multiple offender, and 
the record supported the trial court’s finding 
that defendant employed or possessed a firearm 
during the commission of a carjacking, as the 
victim reported defendant to have approached 
him with a gun while he and another individual 
robbed the victim. State v. Grandberry, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 298 
(Tenn. Crim. App. July 7, 2021). 


4, —Enhancement. 

Trial court properly sentenced defendant be- 
cause it considered the relevant principles and 
sentenced defendant to a within range sentence 
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of 15 years for aggravated assault and nearly a 
year for domestic assault. The trial court ap- 
plied three enhancement factors based on de- 
fendant’s criminal history, her failure to comply 
with the conditions of a sentence involving 
release into the community, and she was on 
pretrial release when she committed the in- 
stant offenses. State v. Rickman, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 253 (Tenn. Crim. 
App. June 3, 2021). 

Trial court properly classified defendant as a 
Range II offender for his Class B felony convic- 


40-35-113. Mitigating factors. 
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tion based upon prior convictions presented by 
the State in its notice of enhancement, and the 
trial court sentenced defendant to a within- 
range sentence of 15 years; the notice provided 
the prior felony convictions, the date the con- 
victions were rendered, and the sentencing 
imposed for the convictions as required by 
statute. State v. Perry, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 262 (Tenn. Crim. App. June 
11, 2021). 


NOTES TO DECISIONS 


ANALYSIS 


4. Mental or Physical Condition. 
12. Sentence Upheld. 


4, Mental or Physical Condition. 

Trial court’s determination that no mitiga- 
tion proof was contained within the record was 
erroneous because the record clearly estab- 
lished the existence of mitigation proof in the 
form of prolonged drug history and mental 
health issues, and therefore, the mitigation 
proof should have been considered by the trial 
court under either factor (8), that defendant 
was suffering from a mental condition that 
significantly reduced his culpability, or the 
“catch-all” factor (13), any other factor consis- 
tent with the purposes of sentencing. State v. 
Jackson, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 48 (Tenn. Crim. App. Feb. 8, 2022). 


12. Sentence Upheld. 

Defendant’s sentencing range and criminal 
history excluded her as a favorable candidate 
for probation, and the trial court considered the 
purposes and principles of sentencing as well as 
the presentence report, which showed a moder- 
ate to high risk of defendant in several areas; 
weight of defendant’s repeated offenses sup- 
ported the finding that she has not been reha- 
bilitated by her prior probationary sentences, 
which included community corrections and 
misapplication of T.C.A. § 40-35-113(1) was not 
grounds for reversal. State v. Nance, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 185 (Tenn. 
Crim. App. Apr. 27, 2021). 


Trial court did not abuse its discretion by 
setting defendant’s sentence at five years for 
aggravated assault involving strangulation of 
defendant’s former paramour as the court con- 
sidered the purposes and principles of sentenc- 
ing, determined that enhancement factors ex- 
isted for defendant’s history of criminal 
convictions and being on probation at the time 
of the offenses involved, determined that no 
mitigating factors applied given defendant’s 
poor social history and character, and consid- 
ered defendant’s rating as a high risk for vio- 
lence. State v. Doss, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 285 (Tenn. Crim. App. June 
28, 2021). 

Trial court did not err by imposing the maxi- 
mum sentence of 15 years for defendant’s ag- 
gravated assault convictions because defendant 
failed to demonstrate any abuse of discretion in 
the trial court’s application of enhancement 
and mitigating factors, including the trial court 
findings regarding defendant’s criminal history 
and defendant’s juvenile adjudications for vari- 
ous felonies. State v. Xayyasith, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 432 (Tenn. Crim. 
App. Sept. 20, 2021). 

In a case in which defendant was convicted of 
three counts each of attempted voluntary man- 
slaughter and of employing a firearm during 
the commission of a dangerous felony, the court 
of criminal appeals discerned no abuse of dis- 
cretion from the trial court’s conclusion that an 
18-year sentence was reasonably related to the 
severity of the defendant’s conduct. State v. 
Harbison, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 534 (Tenn. Crim. App. Nov. 16, 2021). 


40-35-114 


40-35-114. Enhancement factors. 
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NOTES TO DECISIONS 


ANALYSIS 


2. Previous Criminal History. 

6. Exceptional Cruelty. 

9 Use of Firearm, Explosive, or Deadly 
Weapon. 

10. Risk to Life. 

15. Position of Trust. 

21. Factor Improperly Considered. 

22. Propriety of Sentence. 

23. Sentence Upheld. 


2. Previous Criminal History. 

Trial court did not abuse its discretion by 
enhancing defendant’s sentence to eight years 
for his conviction of attempted introduction of 
contraband into a penal facility because the 
record showed that the trial court imposed a 
within-range sentence in full compliance with 
the purposes and principles of the sentencing 
act and therefore was entitled to a presumption 
of correctness. The record showed that two of 
defendant’s prior felonies were used to estab- 
lish his range and his remaining convictions 
were used to increase the length of his sen- 
tence. State v. McIntire, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 265 (Tenn. Crim. App. 
June 14, 2021). 

In addition to defendant’s reported domestic 
assault conviction, his multiple theft convic- 
tions alone supported the application of en- 
hancement factor one. State v. Murphy, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 283 
(Tenn. Crim. App. June 25, 2021). 

Defendant’s effective 48-year sentence, in- 
cluding maximum sentences for evading arrest, 
vehicular homicide, and reckless aggravated 
assault, was not excessive because defendant 
had a previous history of criminal convictions; 
before trial or sentencing, he failed to comply 
with the conditions of a sentence involving 
release into the community; he had no hesita- 
tion about committing a crime when the risk to 
human life was high; and he was on community 
corrections when he committed the felony of- 
fenses. State v. Coffey, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 301 (Tenn. Crim. App. July 
8, 2021). 


6. Exceptional Cruelty. 

Trial court did not err by applying sentence 
enhancement factor related to treating the vic- 
tims with exceptional cruelty under T.C.A. 
§ 40-35-114(5) because defendant’s behavior 
indicated little or no regard for human life, 
based upon the evidence that the defendant 
entered the victims’ home with a loaded gun, 
shot the victims, and watched them bleed to 
death while she and her son robbed the victims. 


State v. Hart, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 34 (Tenn. Crim. App. Jan. 28, 
2022). 


9. Use of Firearm, Explosive, or Deadly 
Weapon. 

Trial court did not abuse its discretion by 
sentencing defendant to the maximum possible 
sentence for his convictions because it chose 
sentences within the appropriate range, as de- 
fendant was a Range II, multiple offender, and 
the record supported the trial court’s finding 
that defendant employed or possessed a firearm 
during the commission of a carjacking, as the 
victim reported defendant to have approached 
him with a gun while he and another individual 
robbed the victim. State v. Grandberry, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 298 
(Tenn. Crim. App. July 7, 2021). 

Trial court did not abuse its discretion by 
sentencing defendant to 11 months and 29 
days, suspended to supervised probation after 
180 days in confinement because the prepon- 
derance of the evidence showed that defendant 
used his truck as a deadly weapon in the 
commission of the offense of misdemeanor reck- 
less endangerment. State v. Tidwell, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 324 (Tenn. 
Crim. App. July 19, 2021). 


10. Risk to Life. 

Trial court did not err by sentencing defen- 
dant to 11 years for her conviction of vehicular 
homicide by intoxication because the trial court 
noted its concern that she had not sought any 
counseling in the four years during which she 
had been released on bond, the trial court was 
permitted to consider defendant’s expunged ar- 
rest, and it properly applied enhancement fac- 
tors, including that she endangered numerous 
other people on the interstate. State v. Hinton, 
—§.W.3d —, 2021 Tenn. Crim. App. LEXIS 335 
(Tenn. Crim. App. July 21, 2021). 

In defendant’s vehicular homicide case, trial 
court erred in applying the sentencing en- 
hancement under T.C.A. § 40-35-114(10); while 
there was evidence that the accident occurred 
in a residential area, there was no proof that 
any resident was in the immediate area of the 
accident at the time it occurred. Absent some 
proof that there was an actual risk to someone 
other than the victim, this enhancement factor 
was inapplicable. State v. Dinguss, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 370 (Tenn. 
Crim. App. Aug. 5, 2021). 

Trial court erred in its application of en- 
hancement factor (10) because, as the State 
conceded, there was no proof that defendant’s 
conduct in committing the offense created a 
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high risk to the life of someone other than the 
victim. State v. McLaughlin, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 404 (Tenn. Crim. App. 
Aug. 31, 2021). 


15. Position of Trust. 

Existence of a position of trust was not an 
essential element of incest because the statute 
prohibited sexual penetrations among a wide 
relations, including parent and child; therefore, 
the trial court did not err by applying enhance- 
ment factor 14, that defendant abused a posi- 
tion of private trust in committing the offenses 
against the victim, his daughter, in connection 
with his rape and incest convictions. State v. 
Murphy, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 283 (Tenn. Crim. App. June 25, 2021). 

Trial court did not err by applying sentence 
enhancement factor related to abusing a pri- 
vate trust under T.C.A. § 40-35-114(14) be- 
cause defendant and codefendant were allowed 
inside the victims’ home at the time of the 
offenses because the codefendant held a trust 
with the victims, and that trust was extended 
to the defendant because of the nature of her 
parental relationship with codefendant, her 
son. State v. Hart, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 34 (Tenn. Crim. App. Jan. 
28, 2022). 


21. Factor Improperly Considered. 

Trial court’s application of enhancement fac- 
tor (3) was improper; despite the trial court’s 
misapplication of enhancement factor (3), how- 
ever, the sentences imposed were within the 
statutory range and consistent with the pur- 
poses and principles of sentencing, and there 
was no abuse of discretion. State v. Russell, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 523 
(Tenn. Crim. App. Nov. 9, 2021). 

Trial court abused its discretion when it 
found that defendant possessed a deadly 
weapon during the commission of the offense 
for a sentencing enhancement because the 
proof only established that he possessed the 
weapon some five plus hours prior to the com- 
mission of the offense, not during the commis- 
sion of the offenses charged or on which defen- 
dant was convicted. State v. Jackson, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 48 (Tenn. 
Crim. App. Feb. 8, 2022). 


22. Propriety of Sentence. 

Entire panel agreed that any error in en- 
hancing defendant’s sentence was harmless; as 
a Range 1, standard offender convicted of a 
Class B felony, defendant was subject to a 
sentencing range between 8-12 years, and his 
9-year sentence fell within that range. State v. 
Perry, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 277 (Tenn. Crim. App. June 22, 2021). 


23. Sentence Upheld. 
While the State acknowledged that the trial 
court misapplied enhancement factors in T.C.A. 
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§ 40-35-114 (1) and (6), defendant’s sentence 
was upheld because the trial court properly 
applied enhancement factor § 40-35-114(10), 
which justified the four-year sentence for ve- 
hicular assault based on the fact that defen- 
dant drove the wrong way on an interstate late 
at night with a blood alcohol content almost 
three times the legal limit, crashing head-on 
into another motorist. State v. Nkurunziza, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 180 
(Tenn. Crim. App. Apr. 30, 2021). 

Trial court did not abuse its discretion in 
imposing split confinement in defendant’s ani- 
mal cruelty case; no mitigating factors applied, 
two enhancement factors applied, including 
great property damage and abuse of a position 
of private trust, and the trial court relied heav- 
ily upon the circumstances of the offense, par- 
ticularly defendant’s conduct in failing to take 
responsibility for the horses’ welfare and to 
seek help once the situation deteriorated, after 
having gained the owner’s trust. State v. 
Broyles, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 234 (Tenn. Crim. App. May 27, 2021). 

Trial court did not err in imposing a sentence 
of ten years and six months for Class B felony 
attempted aggravated child endangerment of a 
child eight years of age or less because the court 
imposed a within-range sentence in a manner 
consistent with the purposes and principles of 
the Tennessee Sentencing Act. The court con- 
sidered the ingestion of heroin by defendant’s 
infant son, the fact that defendant testified 
untruthfully at the sentencing hearing about 
defendant’s recent drug use, and considered the 
enhancement and mitigating factors. State v. 
Riley, — S.W.38d —, 2021 Tenn. Crim. App. 
LEXIS 240 (Tenn. Crim. App. May 28, 2021). 

Trial court properly sentenced defendant be- 
cause it considered the relevant principles and 
sentenced defendant to a within range sentence 
of 15 years for aggravated assault and nearly a 
year for domestic assault. The trial court ap- 
plied three enhancement factors based on de- 
fendant’s criminal history, her failure to comply 
with the conditions of a sentence involving 
release into the community, and she was on 
pretrial release when she committed the in- 
stant offenses. State v. Rickman, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 253 (Tenn. Crim. 
App. June 3, 2021). 

Trial court did not abuse its discretion by 
sentencing defendant to an effective within- 
range sentence of 14 years for possession of 
marijuana with intent to deliver, possession of 
a firearm with intent to go armed, and other 
crimes; trial court considered all appropriate 
sentencing principles and properly applied two 
enhancement factors, given his criminal his- 
tory and his prior failure to comply with sen- 
tencing conditions. State v. Shelton, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 284 (Tenn. 
Crim. App. June 25, 2021). 
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Trial court did not abuse its discretion by 
setting defendant’s sentence at five years for 
aggravated assault involving strangulation of 
defendant’s former paramour as the court con- 
sidered the purposes and principles of sentenc- 
ing, determined that enhancement factors ex- 
isted for defendant's history of criminal 
convictions and being on probation at the time 
of the offenses involved, determined that no 
mitigating factors applied given defendant’s 
poor social history and character, and consid- 
ered defendant’s rating as a high risk for vio- 
lence. State v. Doss, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 285 (Tenn. Crim. App. June 
28, 2021). 

Trial court properly imposed an effective 
three-year sentence and ordered defendant to 
pay the fines imposed by the jury after if found 
defendant guilty of evading arrest, reckless 
endangerment, and driving with a suspended 
license because a rational juror could have 
concluded that defendant’s nine-year-old 
daughter (who was riding in the back seat of 
the vehicle) was at risk of death or serious 
bodily harm, based on defendant’s excessive 
speed in a well-trafficked residential neighbor- 
hood, and his crashing the vehicle into a cin- 
derblock barrier, confinement was necessary to 
protect society, and the fines were based on 
defendant’s extensive criminal history and in- 
ability to abide by the conditions of three prior 
probationary sentences. State v. Newsom, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 344 
(Tenn. Crim. App. July 26, 2021). 

Trial court sentenced defendant to a within- 
range sentence for robbery and carjacking, 
found that three enhancement factors applied, 
and followed the proper sentencing procedure; 
no abuse of discretion was found. State v. Wade, 
—§.W.3d —, 2021 Tenn. Crim. App. LEXIS 357 
(Tenn. Crim. App. July 29, 2021). 

Consecutive sentences were proper because 
defendant raped his step-daughter, when she 
was seven years old and he sexually assaulted 


40-35-115. Multiple convictions. 


TENNESSEE CODE 


224 


his daughter when she was six years old; one 
victim testified that she was frightened by the 
assaults and that she did not want to reveal 
them because she thought defendant would 
“hurt her more”. State v. Lee, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 358 (Tenn. Crim. 
App. July 29, 2021). 

In an action for aggravated burglary, being a 
felon in possession of a firearm, aggravated 
robbery, aggravated kidnapping, carjacking 
and aggravated assault, the trial court did not 
abuse its discretion in sentencing defendant to 
the maximum within-range sentence on each 
count after finding four enhancement factors 
and articulating the reasons for the sentences. 
State v. McNew, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 4389 (Tenn. Crim. App. Sept. 22, 
2021). 

Defendant used his access to the home to also 
access the victim and then rape her in her 
sleep; based on this evidence, defendant had 
not established that the trial court abused its 
discretion by enhancing his sentence within the 
applicable range and he was not entitled to 
relief. State v. Griggs, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 478 (Tenn. Crim. App. Oct. 
12, 2021). 

Even though the trial court erred by applying 
enhancement factor (1) because it relied on 
defendant’s juvenile convictions, it could have 
applied enhancement factor (16), and therefore 
enhancement of defendant’s sentence was im- 
proper. State v. Newman, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 493 (Tenn. Crim. App. 
Oct. 19, 2021). 

Trial court properly sentenced defendant 
where the trial court considered the relevant 
principles and sentenced defendant to a within 
range sentence and based on the evidence at 
trial and defendant’s criminal history provided 
in the presentence report, the sentence imposed 
on defendant was not excessive. State v. Hart- 
shaw, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 562 (Tenn. Crim. App. Dec. 10, 2021). 


NOTES TO DECISIONS 


ANALYSIS 


Dangerous Offender. 
Consecutive Sentences. 
—Proper. 

—Improper. 

2. Lack of Appropriate Findings. 


Ke oR oo bo 


2. Dangerous Offender. 

Trial court did not err by imposing consecu- 
tive sentences because it made the proper find- 
ings to support its conclusion that he was a 
dangerous offender, as the record showed that 
while he was on bond and subject to a no- 


contact order, he slammed the victim’s head in 
a door, lacerating her scalp all the way to the 
skull. Defendant also had an extensive criminal 
history., State v. McClain, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 399 (Tenn. Crim. App. 
Aug. 26, 2021). 

Sentencing defendants for second-degree 
murder consecutively to a separate life plus 14 
years sentence they were currently serving in 
another case was not an abuse of discretion as 
they were found to be dangerous offenders 
whose behavior showed little regard for human 
life; they had committed two execution-style 
murders in back to back days, and one victim 
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was a friend whom they shot in the back three 
times. State v. Williams, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 581 (Tenn. Crim. App. 
Dec. 22, 2021). 


3. Consecutive Sentences. 

Court did not err in summarily dismissing 
petitioner's habeas petition because T.C.A. 
§ 40-35-115 did not prohibit a court from order- 
ing a defendant convicted of multiple offenses 
to serve a full sentence for one conviction con- 
secutively to his full sentence for another con- 
viction concurrently with the remaining full 
sentences. Howell v. Perry, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 360 (Tenn. Crim. App. 
July 30, 2021). 


4, —Proper. 

Trial court did not err in ordering partial 
consecutive sentencing following defendant’s 
plea of guilty to multiple counts of theft of 
property, doctor shopping, and prescription 
drug fraud because the court found that defen- 
dant had a lengthy criminal history as evi- 
denced by the presentence investigation report, 
witness testimony, and defendant’s own state- 
ments. The court also noted defendant’s lack of 
candor and recounted defendant’s admissions 
to additional illegal drug use, uncharged thefts, 
and false reports to the police. State v. Bass, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 163 
(Tenn. Crim. App. Apr. 21, 2021). 

Circuit court properly found a_ property 
owner guilty of 18 counts of criminal contempt 
and consecutively sentenced him to 180 days in 
jail with all but four days suspended because 
the evidence was sufficient to support the cir- 
cuit court’s findings since the owner knew he 
was prohibited him from operating the prop- 
erty as a short-term rental property, he had 
sufficient notice, and the other issues raised by 
the owner were either waived or unavailing. 
Nashville v. Jones, — S.W.3d —, 2021 Tenn. 
App. LEXIS 171 (Tenn. Ct. App. Apr. 23, 2021). 

Trial court properly articulated its reasons 
for ordering consecutive sentences based on its 
finding that first defendant was a dangerous 
offender, as first defendant fired multiple shots 


at the victim and into her home in the middle of | 


the night, killing the victim and potentially 
putting her two young children, who were in- 
side the home, at risk of death. Moreover, only 
two hours before killing the victim, first defen- 
dant was involved in another shooting which 
had the potential to kill numerous other people. 
State v. Rivas, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 170 (Tenn. Crim. App. Apr. 27, 
2021). 

Trial court did not abuse its discretion by 
sentencing defendant to consecutive sentences, 
an aggregate sentence of life plus 30 years, 
following defendant’s convictions for first de- 
gree murder and especially aggravated robbery 
because defendant had an extensive criminal 
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history of facilitation of aggravated robbery and 
drug possession, was a dangerous offender, and 
shot the unarmed victim multiple times in 
broad daylight on a surveillance camera and 
was completely calm afterwards. State v. Ad- 
ams, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 192 (Tenn. Crim. App. Apr. 30, 2021). 

Consecutive sentences were proper because 
there was additional extensive criminal activ- 
ity that went uncharged in the indictment, 
defendant was convicted of two offenses involv- 
ing the sexual abuse of a minor, he was the 
minor’s stepfather, the abuse lasted for about 
two years, the sexual acts were varied, and 
there was lasting mental damage to the victim 
as a result of the abuse. State v. Bristol, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 179 
(Tenn. Crim. App. Apr. 29, 2021). 

Trial court did not abuse its discretion in 
imposing consecutive sentences, given that he 
was convicted of two statutory offenses involv- 
ing sexual abuse of a minor, he abused a posi- 
tion of private trust in that he was the victim’s 
stepfather, and the trial court implicitly pro- 
vided reasons establishing a ground for impos- 
ing consecutive sentencing. State v. Penning- 
ton, —S.W.3d —, 2021 Tenn. Crim. App. LEXIS 
238 (Tenn. Crim. App. May 27, 2021). 

Majority of the panel agreed with the State 
and did not believe the trial court abused its 
discretion in determining that defendant had a 
record of extensive criminal history, and thus 
the trial court’s consecutive sentencing deter- 
mination for his convictions of aggravated 
sexual exploitation of a minor stood. State v. 
Perry, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 277 (Tenn. Crim. App. June 22, 2021). 

Trial court did not abuse its discretion by 
ordering partial consecutive sentences in this 
case for possession of marijuana with intent to 
deliver, possession of a firearm with intent to go 
armed, and other crimes; defendant had four 
prior felony convictions and one misdemeanor 
conviction, plus he admitted he began using 
marijuana in 2001 and he continued to use it 
daily. State v. Shelton, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 284 (Tenn. Crim. App. June 
25, 2021). 

Consecutive sentencing was proper as the 
trial court found defendant’s criminal history 
was extensive, he was a drug dealer, he was a 
dangerous offender, and the effective 48-year 
sentence imposed was necessary to protect the 
public. State v. Coffey, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 301 (Tenn. Crim. App. July 
8, 2021). 

Trial court did not abuse its discretion’ by 
imposing defendant’s 25-year sentence con- 
secutively to a 10-year sentence he was serving 
because the record showed that he committed 
the instant rape while on probation for another 
rape. His criminal history spanned his entire 
adult life and past incarcerations and supervi- 
sion had failed to correct his behavior. State v. 
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Vance, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 310 (Tenn. Crim. App. July 12, 2021). 

Court properly sentenced defendant to con- 
secutive sentences, totaling twenty-five years, 
because defendant procured a weapon and took 
it to the victim’s apartment, and he fired sev- 
eral rounds and struck three people when he 
met resistance to his robbery plan; the court 
noted defendant’s having taken a gun to school 
in the past, his “fixation with firearms,” his 
jailhouse discussion about procuring guns, and 
his possession of a “shank” in his jail cell. State 
v. Augustin, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 316 (Tenn. Crim. App. July 15, 
2021). 

Court properly ordered defendant to serve 
his sentences consecutively because defendant 
had an extensive record of criminal activity and 
was a dangerous offender whose behavior indi- 
cated little or no regard for human life; defen- 
dant’s criminal history included a total of 
twenty-two convictions, with only three being 
misdemeanor convictions. State v. Robinson, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 319 
(Tenn. Crim. App. July 15, 2021). 

Trial court did not abuse its discretion by 
imposing consecutive sentences because his 
criminal history was extensive, he was serving 
his term of probation in another case when he 
committed the instant offenses, and his juve- 
nile record included adjudications for multiple 
offenses. State v. Jenkins, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 347 (Tenn. Crim. App. 
July 22, 2021). 

Consecutive sentences were proper because 
defendant stabbed the seventy-two-year-old 
victim in the neck with a pocketknife, shot him 
in the arm, doused his body with lighter fluid, 
set him on fire, and locked the pawnshop doors 
behind her, presumably to delay firefighter re- 
sponse and/or to prevent the victim’s escape. 
State v. Kilgore, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 339 (Tenn. Crim. App. July 23, 
2021). 

Consecutive sentences were proper because 
defendant raped his step-daughter, when she 
was seven years old and he sexually assaulted 
his daughter when she was six years old; one 
victim testified that she was frightened by the 
assaults and that she did not want to reveal 
them because she thought defendant would 
“hurt her more”. State v. Lee, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 358 (Tenn. Crim. 
App. July 29, 2021). 

Record supported the trial court’s imposition 
of partial consecutive service based upon defen- 
dant’s being an offender whose record of crimi- 
nal activity was extensive because, although 
defendant had only one previous conviction for 
misdemeanor trespass, defendant committed a 
series of criminal acts in the present case, 
which occurred on two distinct dates and at 
different locations and involved killing three 
animals and destruction of a fiber optic cable, 
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all with the use of a firearm. State v. North, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 359 
(Tenn. Crim. App. July 30, 2021). 

Trial court did not err by imposing partial 
consecutive sentencing because it found that 
defendant had a lack of potential for rehabili- 
tation, it noted the horrifying nature of the 
offenses, defendant was the victim’s father, the 
abuse occurred over a lengthy time period, and 
both the victim and her mother testified that 
the abuse had negatively impacted her. State v. 
Jameson, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 364 (Tenn. Crim. App. Aug. 3, 2021). 

Trial court did not err in ordering that defen- 
dant’s sentences for vehicular homicide by in- 
toxication, leaving the scene of an accident with 
death and reckless endangerment be served 
consecutively for an effective sentence of 16 
years because the trial court did not have to 
consider the Wilkerson factors prior to ordering 
consecutive sentences as the Wilkerson factors 
were only applicable to a dangerous offender; 
and the trial court ordered consecutive sentenc- 
ing on the basis that defendant was on proba- 
tion, not because he was a dangerous offender. 
State v. Portillo, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 383 (Tenn. Crim. App. Aug. 18, 
2021). 

Trial court did not err by imposing consecu- 
tive sentences because it found that he was a 
dangerous offender, given that he shot up two 
houses in one night with multiple people in 
each home, and he had an extensive record of 
criminal activity given his 30 felony convictions 
in the instant case. State v. Vaughn, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 401 (Tenn. 
Crim. App. Aug. 27, 2021). 

Because defendant’s history of criminal con- 
duct showed a pattern of escalating violence, 
the record supported the trial court’s determi- 
nations that consecutive service was reason- 
ably related to the severity of the offenses and 
was necessary to protect the public from defen- 
dant’s further criminal behavior; defendant 
was mere feet from the victim when he fired a 
handgun, and the shooting was prompted by a 
feud between defendant and his intended vic- 
tims. State v. Jordan, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 408 (Tenn. Crim. App. Sept. 
2, 2021). 

Because the record supported the trial court’s 
determination that defendant was an offender 
whose record of criminal activity was extensive; 
the trial court did not err by imposing consecu- 
tive service on this basis alone; the record 
supported the determination based upon the 
presentence report and defendant’s testimony 
at the sentencing hearing. State v. Jordan, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 408 
(Tenn. Crim. App. Sept. 2, 2021). 

Trial court did not abuse its discretion in 
aligning defendant’s sentences consecutively in 
two cases because the court provided reasons 
establishing by a preponderance of the evidence 
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that defendant was an offender whose record of 
criminal activity was extensive. The presen- 
tence report showed that defendant had a prior 
conviction for aggravated robbery, prior convic- 
tions for aggravated assault, convictions for 
misdemeanor contributing to the delinquency 
of a minor and driving while license suspended, 
and a history of marijuana and cocaine use. 
State v. Barnhill, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 475 (Tenn. Crim. App. Oct. 
11, 2021). 

Trial court did not abuse its discretion in 
imposing consecutive sentencing, life plus 20 
years for felony murder, because it properly 
found that defendant was a dangerous offender 
and that he was on probation at the time of the 
offense. The record likewise reflected that the 
court was mindful of its obligation to impose a 
sentence no greater than what was deserved for 
the offenses and which was the least severe 
measure necessary to achieve the purposes for 
which the sentence was imposed. State v. Shel- 
ton, — S.W.3d —, 2021 Tenn. Crim. App. LEXIS 
494 (Tenn. Crim. App. Oct. 19, 2021). 

Because the trial court properly ordered con- 
secutive sentencing under the statute, it was 
unnecessary to examine the propriety of order- 
ing consecutive sentencing based on the dan- 
gerous offender factor; the trial court was well 
within its discretion in applying the enhance- 
ment factors and consecutive sentencing factor. 
State v. Russell, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 523 (Tenn. Crim. App. Nov. 9, 
2021). 

Given defendant’s numerous prior convic- 
tions, the trial court did not abuse its discretion 
by finding that defendant had an extensive 
criminal history for consecutive sentences. In 
finding that defendant was a dangerous of- 
fender whose behavior indicates little or no 
regard for human life, the trial court stated 
that defendant had engaged in essentially a 
shootout in the streets, in a populated area, in 
a highly visited site, ultimately continuing into 
a residential neighborhood. State v. Brown, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 533 
(Tenn. Crim. App. Nov. 16, 2021). 

Trial court did not abuse its discretion in 
imposing consecutive sentences because the 
record supported the conclusion that defen- 
dant, who had eight prior felony convictions in 
addition to numerous misdemeanor convictions 
for drug offenses, alcohol offenses, driving of- 
fenses, and misdemeanor thefts, had an exten- 
sive record of criminal activity. State v. Wood- 
ard, — S.W.3d —, 2021 Tenn. Crim. App. LEXIS 
537 (Tenn. Crim. App. Nov. 23, 2021). 

Partial consecutive sentences were war- 
ranted for defendant, who pleaded guilty to 
aggravated sexual battery and rape of a child 
because defendant’s sexual activity went unde- 
tected for a long period of time and the victim’s 
statement established that she suffered mental 
damage from the abuse. State v. Johnson, — 
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S.W.3d —, 2021 Tenn. Crim. App. LEXIS 575 
(Tenn. Crim. App. Dec. 17, 2021). 

Court did not abuse its discretion in imposing 
consecutive sentences because record sup- 
ported the court’s finding that defendant was a 
professional criminal where record reflected 
that defendant reported no gainful employment 
in the past ten years, aside from undocumented 
plumbing labor, that he had engaged in mul- 
tiple drug transactions, and that he committed 
the present offenses while on probation for a 
Tennessee drug conviction. State v. Reeves, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 592 
(Tenn. Crim. App. Dec. 30, 2021). 

Trial court did not abuse its discretion in 
ordering defendant’s sentences for especially 
aggravated robbery be served consecutively af- 
ter finding he was dangerous offender whose 
behavior indicated little or no regard for human 
life and no hesitation about committing a crime 
in which the risk to human life was high. State 
v. Presley, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 38 (Tenn. Crim. App. Feb. 2, 2022). 

Record reflected that the trial court carefully 
and thoughtfully parsed the evidence at trial 
and the sentencing hearing to determine that 
the defendant’s conduct met the requirements 
of the statute; the record established that de- 
fendant used his position as the victim’s step- 
father to coerce the minor victim into engaging 
in a series of sexual acts progressing in vulgar- 
ity, over a period of years, resulting in serious 
emotional trauma to the victim and to her 
family. State v. Arnold, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 54 (Tenn. Crim. App. Feb. 9, 
2022). 

In defendant’s aggravated assault case, the 
court properly imposed consecutive sentences 
because defendant was an offender whose re- 
cord of criminal activity was extensive, defen- 
dant committed the crimes while he was on 
parole, and defendant was a dangerous of- 
fender; after arguing, defendant retrieved a 
gun and waited for the victim outside where 
defendant fired numerous shots at the victim as 
the victim ran. State v. Cole, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 60 (Tenn. Crim. App. 
Feb. 11, 2022). 


5. —Improper. 

T.C.A. § 39-17-1324(e)(1) requires a convic- 
tion for possession of a firearm with the intent 
to go armed to be served consecutively to a 
sentence for a conviction of the underlying 
dangerous felony, but the statute does not re- 
quire the same for convictions for facilitation of 
possession of firearm convictions; trial court 
would not have imposed consecutive sentencing 
but for its mistaken belief that such sentencing 
was mandated by statute. State v. Horton, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 274 
(Tenn. Crim. App. June 22, 2021). 


12. Lack of Appropriate Findings. 
Trial court erred in imposing consecutive 
sentencing because, although the trial court 
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properly found defendant to be a dangerous 
offender, the trial court failed to find that an 
extended sentence was necessary to protect the 
public from further criminal conduct by defen- 
dant and that consecutive sentencing was rea- 
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sonably related to the severity of the offenses 
and, therefore, erred in imposing consecutive 
sentencing. State v. Barnhill, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 475 (Tenn. Crim. 
App. Oct. 11, 2021). 


40-35-120. Repeat violent offenders — Three strikes. 


NOTES TO DECISIONS 


7. Evidence. 

Trial court properly classified defendant as a 
repeat violent offender, which required manda- 
tory sentences of life without the possibility of 
parole; defendant had been convicted in 1994 of 
second degree murder and he was convicted in 


this case of aggravated kidnapping and rape, 
both of which were violent felonies under the 
statute. State v. Mitchell, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 555 (Tenn. Crim. App. 
Dec. 7, 2021). 


Part 2 PRocEDURE FOR IMPOSING SENTENCE 


40-35-202. Notice of intent to seek enhanced punishment — Statement 
of enhancement and mitigating factors. 


NOTES TO DECISIONS 


1. Notice Sufficient. 

Trial court properly classified defendant as a 
Range II offender for his Class B felony convic- 
tion based upon prior convictions presented by 
the State in its notice of enhancement, and the 
trial court sentenced defendant to a within- 
range sentence of 15 years; the notice provided 


the prior felony convictions, the date the con- 
victions were rendered, and the sentencing 
imposed for the convictions as required by 
statute. State v. Perry, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 262 (Tenn. Crim. App. June 
11, 2021). 


40-35-207. Presentence report — Contents — Validated risk and needs 


assessment defined. 


NOTES TO DECISIONS 


ANALYSIS 


ye Ability to Pay Fine. 
a Risk And Needs Assessment. 


2. Ability to Pay Fine. 

Trial court did not err by imposing the jury’s 
fine of $2,500 and court costs because defen- 
dant had access to her mother as a source of 
funding, defendant received monthly Social Se- 
curity disability benefits, and the fine was sup- 
ported by defendant’s extensive criminal his- 
tory and repeated inability to abide by the 
terms of her probation. State v. Rickman, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 253 
(Tenn. Crim. App. June 3, 2021). 


3. Risk And Needs Assessment. 
Defendant’s sentence of eight years’ incar- 
ceration lost the presumption of reasonable- 


ness because the trial court did not consider the 
mandated risk assessment and statistical infor- 
mation but instead relied on defendant’s re- 
sponse regarding his prior record to determine 
that he had poor prospects for rehabilitation, 
and that although the victims were entitled to a 
significant amount of restitution, defendant 
should be incarcerated for eight years instead 
of being placed under supervised release and 
working toward paying that restitution. The 
court ordered that defendant’s sentence be 
modified to reflect one year in confinement and 
seven years on supervised probation. State v. 
Blaylock, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 237 (Tenn. Crim. App. May 27, 2021). 
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40-35-209. Sentencing hearing — Transfer of report to department of 
correction or local jail or workhouse — Form of judg- 


ment of conviction. 


NOTES TO DECISIONS 


7. Judgment Form. 

Information required by the statute was in- 
cluded in the corrected judgment form entered 
by the trial court, except that defendant’s year 
of birth was listed as five years after he com- 
mitted the crimes underlying this case. An 


incorrect date of birth was a clerical error 
which defendant could move to correct but did 
not amount to a violation of the statute such as 
to require relief. State v. Wallace, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 56 (Tenn. Crim. 
App. Feb. 11, 2022). 


40-35-210. Imposition of sentence — Evidence to be considered — 
Presumptive sentence — Sentence explanation. 


NOTES TO DECISIONS 


ANALYSIS 
T: Prior Criminal Record. 
9. Enhancement Factors. 


15. Presumption of Correctness. 
16. Sentence Held Proper. 

17. Resentencing Proper. 

18. Alternative Sentencing. 

19. Sentence Upheld. 


7. Prior Criminal Record. 

Defendant’s effective 48-year sentence, in- 
cluding maximum sentences for evading arrest, 
vehicular homicide, and reckless aggravated 
assault, was not excessive because defendant 
had a previous history of criminal convictions; 
before trial or sentencing, he failed to comply 
with the conditions of a sentence involving 
release into the community; he had no hesita- 
tion about committing a crime when the risk to 
human life was high; and he was on community 
corrections when he committed the felony of- 
fenses. State v. Coffey, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 301 (Tenn. Crim. App. July 
8, 2021). 

In a case in which defendant was convicted of 
three counts of vehicular assault, defendant’s 
request for split confinement was denied be- 
cause defendant’s criminal history began in 
July 1994 and continued through May 2016, 
approximately one year before the present of- 
fenses; his criminal conduct escalated from 
violating the motor vehicle habitual offender 
law and DUI laws, to causing a multi-vehicle 
crash, which inflicted serious bodily injury 
upon three victims; and defendant had received 
the benefit of probation previously, which he 
violated, and he continued to violate the laws 
governing driving and the consumption of alco- 
hol, which resulted in significant physical, emo- 
tional, and financial injuries to the victims in 
the current case. State v. Clouse, — S.W.3d —, 


2021 Tenn. Crim. App. LEXIS 508 (Tenn. Crim. 
App. Oct. 28, 2021). 

Given defendant’s numerous prior convic- 
tions, the trial court did not abuse its discretion 
by finding that defendant had an extensive 
criminal history for consecutive sentences. In 
finding that defendant was a dangerous of- . 
fender whose behavior indicates little or no 
regard for human life, the trial court stated 
that defendant had engaged in essentially a 
shootout in the streets, in a populated area, in 
a highly visited site, ultimately continuing into 
a residential neighborhood. State v. Brown, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 533 
(Tenn. Crim. App. Nov. 16, 2021). 


9. Enhancement Factors. 

Trial court did not abuse its discretion in 
determining that Defendant was a dangerous 
offender and that the effective sentence was 
appropriate for the offenses and to protect the 
public from Defendant’s future criminal con- 
duct as the record reflected that the trial court 
made the appropriate Wilkerson findings to 
support its determination that Defendant was 
a dangerous offender. State v. Watkins, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 571 
(Tenn. Crim. App. Dec. 16, 2021). 


15. Presumption of Correctness. 

Because the trial court considered the rel- 
evant sentencing principles and imposed 
within-range sentences, the trial court’s deci- 
sion is entitled to a presumption of correctness. 
State v. Russell, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 523 (Tenn. Crim. App. Nov. 9, 
2021). 


16. Sentence Held Proper. 

Twenty-four year sentence for second degree 
murder was not an abuse of discretion, as the 
trial court properly and thoroughly weighed the 
applicable enhancement and mitigating factors 
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and considered the statutory factors required 
under this section. Though defendant disputed 
the weight the trial court gave to the applicable 
enhancement and mitigating factors and as- 
serted the sentence was excessive, nothing in 
the record indicated the trial court abused its 
discretion in sentencing defendant. State v. 
Johnson, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 172 (Tenn. Crim. App. Apr. 27, 2021). 

Defendant’s sentencing range and criminal 
history excluded her as a favorable candidate 
for probation, and the trial court considered the 
purposes and principles of sentencing as well as 
the presentence report, which showed a moder- 
ate to high risk of defendant in several areas; 
weight of defendant’s repeated offenses sup- 
ported the finding that she has not been reha- 
bilitated by her prior probationary sentences, 
which included community corrections and 
misapplication of T.C.A. § 40-35-113(1) was not 
grounds for reversal. State v. Nance, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 185 (Tenn. 
Crim. App. Apr. 27, 2021). 

Trial court did not abuse its discretion in 
imposing split confinement in defendant’s ani- 
mal cruelty case; no mitigating factors applied, 
two enhancement factors applied, including 
great property damage and abuse of a position 
of private trust, and the trial court relied heav- 
ily upon the circumstances of the offense, par- 
ticularly defendant’s conduct in failing to take 
responsibility for the horses’ welfare and to 
seek help once the situation deteriorated, after 
having gained the owner’s trust. State v. 
Broyles, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 234 (Tenn. Crim. App. May 27, 2021). 

Trial court did not err in imposing a sentence 
of ten years and six months for Class B felony 
attempted aggravated child endangerment of a 
child eight years of age or less because the court 
imposed a within-range sentence in a manner 
consistent with the purposes and principles of 
the Tennessee Sentencing Act. The court con- 
sidered the ingestion of heroin by defendant’s 
infant son, the fact that defendant testified 
untruthfully at the sentencing hearing about 
defendant’s recent drug use, and considered the 
enhancement and mitigating factors. State v. 
Riley, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 240 (Tenn. Crim. App. May 28, 2021). 

Trial court did not abuse its discretion by 
enhancing defendant’s sentence to eight years 
for his conviction of attempted introduction of 
contraband into a penal facility because the 
record showed that the trial court imposed a 
within-range sentence in full compliance with 
the purposes and principles of the sentencing 
act and therefore was entitled to a presumption 
of correctness. The record showed that two of 
defendant’s prior felonies were used to estab- 
lish his range and his remaining convictions 
were used to increase the length of his sen- 
tence. State v. McIntire, — S.W3d —, 2021 
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Tenn. Crim. App. LEXIS 265 (Tenn. Crim. App. 
June 14, 2021). 

Trial court did not abuse its discretion by 
setting defendant’s sentence at five years for 
aggravated assault involving strangulation of 
defendant’s former paramour as the court con- 
sidered the purposes and principles of sentenc- 
ing, determined that enhancement factors ex- 
isted for defendant’s history of criminal 
convictions and being on probation at the time 
of the offenses involved, determined that no 
mitigating factors applied given defendant’s 
poor social history and character, and consid- 
ered defendant’s rating as a high risk for vio- 
lence. State v. Doss, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 285 (Tenn. Crim. App. June 
28, 2021). 

Court properly sentenced defendant to con- 
secutive sentences, totaling twenty-five years, 
because defendant procured a weapon and took 
it to the victim’s apartment, and he fired sev- 
eral rounds and struck three people when he 
met resistance to his robbery plan; the court 
noted defendant’s having taken a gun to school 
in the past, his “fixation with firearms,” his 
jailhouse discussion about procuring guns, and 
his possession of a “shank” in his jail cell. State 
v. Augustin, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 316 (Tenn. Crim. App. July 15, 
2021). 

Trial court sentenced defendant to a within- 
range sentence for robbery and carjacking, 
found that three enhancement factors applied, 
and followed the proper sentencing procedure; 
no abuse of discretion was found. State v. Wade, 
— §8.W.3d —, 2021 Tenn. Crim. App. LEXIS 357 
(Tenn. Crim. App. July 29, 2021). 

Consecutive sentences were proper because 
defendant raped his step-daughter, when she 
was seven years old and he sexually assaulted 
his daughter when she was six years old; one 
victim testified that she was frightened by the 
assaults and that she did not want to reveal 
them because she thought defendant would 
“hurt her more”. State v. Lee, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 358 (Tenn. Crim. 
App. July 29, 2021). 

Sentence was warranted for defendant, who 
pleaded guilty to aggravated sexual battery 
and rape of a child, even though there was no 
record evidence that the offenses caused or 
threatened serious bodily injury, because the 
trial court properly considered the nature and 
the characteristic of the criminal conduct and 
the resulting sentence was in compliance with 
applicable law. State v. Johnson, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 575 (Tenn. Crim. 
App. Dec. 17, 2021). 

Trial court did not abuse its discretion by 
denying appellant’s request for full probation 
or by ordering that he serve his effective six- 
year sentence in confinement because the trial 
court did not apply enhancement factor (14) 
based on the mere sharing of the household but 
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found that the parents’ trust made them vul- 
nerable and that he took advantage by using 
alcohol and drugs, remaining unemployed, and 
attacking them in their own bed. State v. 
Brown, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 29 (Tenn. Crim. App. Jan. 25, 2022). 


17. Resentencing Proper. 

Defendant’s sentence of eight years’ incar- 
ceration lost the presumption of reasonable- 
ness because the trial court did not consider the 
mandated risk assessment and statistical infor- 
mation but instead relied on defendant’s re- 
sponse regarding his prior record to determine 
that he had poor prospects for rehabilitation, 
and that although the victims were entitled to a 
significant amount of restitution, defendant 
should be incarcerated for eight years instead 
of being placed under supervised release and 
working toward paying that restitution. The 
court ordered that defendant’s sentence be 
modified to reflect one year in confinement and 
seven years on supervised probation. State v. 
Blaylock, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 237 (Tenn. Crim. App. May 27, 2021). 


18. Alternative Sentencing. 

Because trial court considered the evidence 
and purposes of sentencing prior to imposing 
confinement, the denial of an alternative sen- 
tence was affirmed; trial court made extensive 
findings of fact in determining that defendant 
was not a good candidate for an alternative 
sentence, given his four recent prior convic- 
tions, the cruel and sadistic nature of the in- 
stant offenses, and the fact that he had repeat- 
edly engaged in criminal behavior while on 
pretrial release for previous offenses. State v. 
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Favors, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 381 (Tenn. Crim. App. July 18, 2021). 

Record supported the trial court’s denial of 
alternative sentencing based upon the serious- 
ness of the offenses and in order to protect the 
public from defendant’s further criminal behav- 
ior because defendant fired a handgun multiple 
times around 3:00 p.m. in a public area; defen- 
dant was mere feet from the victim when he 
fired the handgun, showing no regard for her 
safety, and the victim was shot and suffered 
serious and permanent injuries. State v. Jor- 
dan, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 408 (Tenn. Crim. App. Sept. 2, 2021). 

Trial court did not err in denying alternative 
sentencing because it considered the appropri- 
ate principles in ordering defendant to serve 
his entire sentence in confinement; defendant’s 
history of delinquent conduct, along with the 
charged offenses, reflected an escalating use of 
violence and deadly weapons, and defendant 
received the benefit of probation as a juvenile 
offender but violated the conditions of his re- 
lease and also failed to appear in connection 
with the delinquency petition. State v. Jordan, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 408 
(Tenn. Crim. App. Sept. 2, 2021). 


19. Sentence Upheld. 

In a case in which defendant was convicted of 
three counts each of attempted voluntary man- 
slaughter and of employing a firearm during 
the commission of a dangerous felony, the court 
of criminal appeals discerned no abuse of dis- 
cretion from the trial court’s conclusion that an 
18-year sentence was reasonably related to the 
severity of the defendant’s conduct. State v. 
Harbison, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 534 (Tenn. Crim. App. Nov. 16, 2021). 


Part 3 SENTENCES 


40-35-301. Fixing of fine by court or jury. 


NOTES TO DECISIONS 


1. Fine Set by Jury. 

Trial court properly imposed an effective 
three-year sentence and ordered defendant to 
pay the fines imposed by the jury after if found 
defendant guilty of evading arrest, reckless 
endangerment, and driving with a suspended 
license because a rational juror could have 
concluded that defendant’s nine-year-old 
daughter (who was riding in the back seat of 
the vehicle) was at risk of death or serious 


bodily harm, based on defendant’s excessive 
speed in a well-trafficked residential neighbor- 
hood, and his crashing the vehicle into a cin- 
derblock barrier, confinement was necessary to 
protect society, and the fines were based on 
defendant’s extensive criminal history and in- 
ability to abide by the conditions of three prior 
probationary sentences. State v. Newsom, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 344 
(Tenn. Crim. App. July 26, 2021). 


40-35-302 


TENNESSEE CODE 


232 


40-35-302. Misdemeanor sentencing — Rehabilitative program credits 
— Probation — Supervision of defendants on probation. 


NOTES TO DECISIONS 


9. Sentence Proper. 

Trial court did not abuse its discretion in 
imposing split confinement in defendant’s ani- 
mal cruelty case; no mitigating factors applied, 
two enhancement factors applied, including 
great property damage and abuse of a position 
of private trust, and the trial court relied heav- 
ily upon the circumstances of the offense, par- 
ticularly defendant’s conduct in failing to take 
responsibility for the horses’ welfare and to 
seek help once the situation deteriorated, after 
having gained the owner’s trust. State v. 


Broyles, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 234 (Tenn. Crim. App. May 27, 2021). 
Trial court did not abuse its discretion by 
sentencing defendant to 11 months and 29 
days, suspended to supervised probation after 
180 days in confinement because the prepon- 
derance of the evidence showed that defendant 
used his truck as a deadly weapon in the 
commission of the offense of misdemeanor reck- 
less endangerment. State v. Tidwell, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 324 (Tenn. - 
Crim. App. July 19, 2021). 


40-35-303. Probation — Eligibility — Terms. 


NOTES TO DECISIONS 


ANALYSIS 


2. Judicial Authority. 

6. Conditions of Probation. 

8. Split Confinement. 

10. Defendant Not Eligible for Probation. 

12. Denial of Probation Proper. 

13. Denial of Probation Improper. 

15. Denial of Alternative Sentencing Appro- 
priate. 


2. Judicial Authority. 

Statute regarding probation specifically re- 
quires the trial court to sua sponte consider a 
probationary sentence for those eligible, and a 
defendant is not required to file a petition and 
probation shall be automatically considered by 
the court; however, such a requirement is ab- 
sent from the statute governing community 
corrections, which instead directs that a defen- 
dant who meets all of the following minimum 
criteria shall be considered eligible for punish- 
ment in the community. State v. Nance, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 185 
(Tenn. Crim. App. Apr. 27, 2021). 


6. Conditions of Probation. 

Two hundred-forty-hours of community ser- 
vice imposed as a condition of defendant’s pro- 
bation was not erroneously imposed by the trial 
court post-judgment because the trial court 
ordered probation and specifically told defen- 
dant that a probation officer would go over the 
terms with her, and the probation order signed 
by defendant included a reference to commu- 
nity service. State v. Frye, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 221 (Tenn. Crim. App. 
May 17, 2021). 


8. Split Confinement. 

In a case in which defendant was convicted of 
three counts of vehicular assault, defendant’s 
request for split confinement was denied be- 
cause defendant’s criminal history began in 
July 1994 and continued through May 2016, 
approximately one year before the present of- 
fenses; his criminal conduct escalated from 
violating the motor vehicle habitual offender 
law and DUI laws, to causing a multi-vehicle 
crash, which inflicted serious bodily injury 
upon three victims; and defendant had received 
the benefit of probation previously, which he 
violated, and he continued to violate the laws 
governing driving and the consumption of alco- 
hol, which resulted in significant physical, emo- 
tional, and financial injuries to the victims in 
the current case. State v. Clouse, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 508 (Tenn. Crim. 
App. Oct. 28, 2021). 


10. Defendant Not Eligible for Probation. 

Defendant’s sentencing range and criminal 
history excluded her as a favorable candidate 
for probation, and the trial court considered the 
purposes and principles of sentencing as well as 
the presentence report, which showed a moder- 
ate to high risk of defendant in several areas; 
weight of defendant’s repeated offenses sup- 
ported the finding that she has not been reha- 
bilitated by her prior probationary sentences, 
which included community corrections and 
misapplication of T.C.A. § 40-35-113(1) was not 
grounds for reversal. State v. Nance, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 185 (Tenn. 
Crim. App. Apr. 27, 2021). 

Trial court did not err by ordering defendant 
to serve her effective sentencing in confinement 
because she received a 15-year sentence for 
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aggravated assault and therefore was not eli- 
gible for probation or community corrections. 
State v. Rickman, — S.W3d —, 2021 Tenn. 
Crim. App. LEXIS 253 (Tenn. Crim. App. June 
3, 2021). 

Trial court did not err in denying alternative 
sentencing because defendant received an 
eleven-year sentence for attempted second de- 
gree murder and was, therefore, ineligible to 
receive probation; furthermore, the record sup- 
ports the trial court’s ordering defendant to 
serve that within-range sentence in confine- 
ment. State v. Jordan, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 408 (Tenn. Crim. App. Sept. 
2, 2021). . 

Where defendant plead guilty to vehicular 
homicide by intoxication, the trial court did not 
err in concluding that defendant was ineligible 
for probation because the clearly worded intent 
of the legislature was to remove vehicular ho- 
micide by intoxication as an offense for which 
probation is available. State v. McKinney, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 15 
(Tenn. Crim. App. Jan. 13, 2022). 


12. Denial of Probation Proper. 

In a case in which defendant pleaded guilty 
to two counts of sale of 0.5 grams or less of 
methamphetamine, the trial court did not 
abuse its discretion in denying probation. De- 
fendant had a history of committing similar 
drug offenses and had previously been granted 
probation, which he violated on several occa- 
sions. State v. Page, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 413 (Tenn. Crim. App. Sept. 
7, 2021). 

Trial court did not abuse its discretion by 
denying appellant’s request for full probation 
or by ordering that he serve his effective six- 
year sentence in confinement because the trial 
court did not apply enhancement factor (14) 
based on the mere sharing of the household but 
found that the parents’ trust made them vul- 
nerable and that he took advantage by using 
alcohol and drugs, remaining unemployed, and 
attacking them in their own bed. State v. 
Brown, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 29 (Tenn. Crim. App. Jan. 25, 2022). 

Trial court did not abuse its discretion by 
denying his request for probation and ordering 
him to serve his six-year sentence in confine- 
ment because, as a Range II, multiple offender, 
defendant was not a favorable candidate for an 
alternative sentence and the trial court was 
heavily influenced by defendant’s extensive 
previous criminal history and his previous fail- 
ures complying with the terms of probation. 
State v. Gilmore, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 50 (Tenn. Crim. App. Feb. 
10, 2022). 


13. Denial of Probation Improper. 
Defendant’s sentence of eight years’ incar- 
ceration lost the presumption of reasonable- 
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ness because the trial court did not consider the 
mandated risk assessment and statistical infor- 
mation but instead relied on defendant’s re- 
sponse regarding his prior record to determine 
that he had poor prospects for rehabilitation, 
and that although the victims were entitled toa 
significant amount of restitution, defendant 
should be incarcerated for eight years instead 
of being placed under supervised release and 
working toward paying that restitution. The 
court ordered that defendant’s sentence be 
modified to reflect one year in confinement and 
seven years on supervised probation. State v. 
Blaylock, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 237 (Tenn. Crim. App. May 27, 2021). 


15. Denial of Alternative Sentencing Ap- 
propriate. 

Defendant was not eligible for probation or a 
sentence of split confinement followed by pro- 
bation when defendant pleaded guilty to Class 
B felony attempted aggravated child endanger- 
ment of a child eight years of age or less 
because defendant’s sentence was in excess of 
ten years, and nothing in the record indicated 
that defendant filed a petition or argued for a 
placement in a community-based alternative to 
incarceration. Furthermore, the court found 
that defendant gave untruthful testimony re- 
garding defendant’s then drug use. State v. 
Riley, — S.W3d —, 2021 Tenn. Crim. App. 
LEXIS 240 (Tenn. Crim. App. May 28, 2021). 

Trial court did not err in imposing a sentence 
of full confinement because of defendant’s long 
history of criminal conduct and he had previous 
probation revocations. Defendant had 11 prior 
convictions, including three felonies, and a 
number of violations of probation. State v. 
McIntire, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 265 (Tenn. Crim. App. June 14, 2021). 

Because trial court considered the evidence 
and purposes of sentencing prior to imposing 
confinement, the denial of an alternative sen- 
tence was affirmed; trial court made extensive 
findings of fact in determining that defendant 
was not a good candidate for an alternative 
sentence, given his four recent prior convic- 
tions, the cruel and sadistic nature of the in- 
stant offenses, and the fact that he had repeat- 
edly engaged in criminal behavior while on 
pretrial release for previous offenses. State v. 
Favors, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 381 (Tenn. Crim. App. July 18, 2021). 

Trial court did not err in denying alternative 
sentencing because it considered the appropri- 
ate principles in ordering defendant to serve 
his entire sentence in confinement; defendant’s 
history of delinquent conduct, along with the 
charged offenses, reflected an escalating use of 
violence and deadly weapons, and defendant 
received the benefit of probation as a juvenile 
offender but violated the conditions of his re- 
lease and also failed to appear in connection 
with the delinquency petition. State v. Jordan, 
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—§.W.3d —, 2021 Tenn. Crim. App. LEXIS 408 
(Tenn. Crim. App. Sept. 2, 2021). 
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40-35-304. Restitution as condition for probation — Petition to modify 
— Civil judgment for nonpayment — Procedure. 


NOTES TO DECISIONS 


ANALYSIS 


Ability to Pay. 

Restitution Order Improper. 
Restitution Order Proper. 

1. Social Security Benefits. 


“2s 


7. Ability to Pay. 

Trial court erred in ordering defendant to pay 
nearly $100,000 in restitution because it never 
made any findings that he had the ability to pay 
that amount or that he could be reasonably 
expected to pay that amount over the time 
period he was on probation; and it did not make 
appropriate findings regarding the victim’s pe- 
cuniary loss. State v. Saffles, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 414 (Tenn. Crim. App. 
Sept. 8, 2021). 


8. Restitution Order Improper. 

Trial court abused its discretion at a hearing 
for revocation of probation when the court, sua 
sponte, revisited defendant’s restitution and 
increased the amount of defendant’s payments 
because there was no evidence supporting the 
trial court’s finding to increase defendant’s res- 
titution as the court heard no evidence on the 
matter. The trial court, based on no facts in 
evidence, speculated that defendant actually 
earned more than defendant claimed that de- 
fendant.earned on defendant’s tax return while 
working as a waitress and bartender. State v. 
Petty, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 181 (Tenn. Crim. App. Apr. 30, 2021). 

Trial court erred by ordering defendant to 
pay restitution because it failed to comply with 
the requirements of this section, as it failed to 
consider on the record defendant’s ability to 
pay, it ordered the full amount of restitution to 
paid over the course of the effective 16-year 
sentence, the judgment forms did not reflect the 
restitution amount ordered for each particular 
offense, and it failed to delineate what portion 
of the monthly installments was to be allocated 
to each obligation. State v. Jenkins, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 347 (Tenn. 
Crim. App. July 22, 2021). 


9. Restitution Order Proper. 

Trial court considered the appropriate fines 
for defendant’s animal cruelty offenses and did 
not abuse its discretion in setting restitution at 
$6,000; defendant has prior work experience in 
a number of industries in addition to the em- 
ployment as a farrier in which he was engaged 
at the time of sentencing and no evidence 
showed that he lacked the future ability to pay 
the fines and restitution imposed. State v. 
Broyles, — $.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 234 (Tenn. Crim. App. May 27, 2021). 


11. Social Security Benefits. 

Because federal law did not prevent the trial 
court from considering Social Security benefits 
in determining whether to impose a restitution 
obligation on defendant, and the restitution 
order merely imposed defendant’s restitution 
obligation but did not target defendant’s Social 
Security benefits to enforce or collect the resti- 
tution obligation, the restitution order did not 
constitute the type of “other legal process” 
precluded by federal law. However, under fed- 
eral law, the trial court could not compel defen- 
dant to satisfy his restitution obligation out of 
his Social Security benefits by revoking his 
probation and imprisoning him. State v. Saffles, 
—§8.W.3d —, 2021 Tenn. Crim. App. LEXIS 414 
(Tenn. Crim. App. Sept. 8, 2021). 

Judgment of conviction did not constitute a 
final order because the judgment expressly 
stated that the trial court intended to resolve 
additional issues involving restitution and, 
thus, the “special conditions” box of the proba- 
tion revocation order and the judgments to- 
gether did not constitute a final judgment from 
which defendant could appeal. Because the 
repayment schedule was not included in the 
subsequent restitution order or amended judg- 
ments, thereby signaling a lack of finality in the 
judgments, the appellate court could not exer- 
cise jurisdiction. State v. Gevedon, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 543 (Tenn. Crim. 
App. Nov. 29, 2021). 
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40-35-308. Modification, removal or release from conditions of proba- 
tion — Extension of period of probation supervision. 


NOTES TO DECISIONS 


ANALYSIS 
4. Revocation Proper. 
6. Reinstatement of Sentence. 


4, Revocation Proper. 

Trial court did not abuse its discretion by 
revoking defendant’s probation and extending 
defendant’s probation for one year because de- 
fendant conceded that defendant violated the 
terms of defendant’s probation by failing a drug 
screen. After this finding, the trial court was 
within its discretion to order defendant to serve 
90 days in confinement and to extend defen- 
dant’s probationary period by one year. State v. 
Petty, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 181 (Tenn. Crim. App. Apr. 30, 2021). 

Trial court did not by err by revoking defen- 
dant’s probation and ordering her to serve the 
remainder of her sentence in confinement 
based upon her continued drug use, which 
included three failed drug screens in less than 
one year. State v. Freeman, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 288 (Tenn. Crim. App. 
June 30, 2021). 

Trial court’s order of revocation was proper 
because once the trial court determined that 
defendant had violated the terms of his proba- 
tion, it was authorized to order him to confine- 
ment for the remainder of his sentence. State v. 
Baker, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 438 (Tenn. Crim. App. Sept. 22, 2021). 

Trial court’s revocation of defendant’s proba- 
tion and ordering defendant to serve defen- 
dant’s sentences in confinement was appropri- 
ate because the court found that defendant 
violated the terms of defendant’s probation 
when defendant committed the offense of driv- 
ing under the influence while on probation as 
defendant was prohibited from disobeying the 
law, using intoxicants in excess, and engaging 
in assault, abusive, or threatening or intimidat- 
ing behavior. State v. Terry, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 495 (Tenn. Crim. App. 
Oct. 22, 2021). 

Despite defendant’s assertions that he lacked 
the intent to commit assault, he failed to pres- 
ent evidence at the revocation hearing that 
either his intoxication or unspecified mental 
health issues deprived him of the mental capac- 
ity to intentionally or knowingly place his 
mother in fear when he yelled at her and told 
her that he was going to “eat her”; defendant 
did not present evidence that he lacked an 
awareness about his actions, and the mother’s 
testimony sufficiently supported the court’s 
conclusion that defendant violated his proba- 


tion by a preponderance of the evidence. State 
v. Sarkozy, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 556 (Tenn. Crim. App. Dec. 8, 2021). 

Record supported the trial court’s finding 
that defendant violated the terms of his proba- 
tion by being in possession of a firearm, because 
a witness testified that he observed both defen- 
dant and his cousin in possession of guns dur- 
ing an argument. The trial court acted within 
its discretionary authority to revoke defen- 
dant’s probation and order him to serve his 
sentence in confinement; an accused who has 
already been granted probation is not entitled 
to a second grant of probation or alternative 
sentencing. State v. Howard, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 569 (Tenn. Crim. App. 
Dec. 15, 2021). 

Trial court did not abuse its discretion in 
revoking defendant’s community corrections 
sentence or in ordering him to serve the re- 
mainder of his sentence in confinement because 
the trial court considered that defendant had 
received prior reprieves from violations of the 
terms of community corrections. The court saw 
little prospect of defendant’s long-term success 
in view of his repeated failures to comply with 
the terms of his community corrections sen- 
tence. State v. Warren, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 31 (Tenn. Crim. App. Jan. 
2aee022), 


6. Reinstatement of Sentence. 

Trial court properly ordered commencement 
of judgment as originally entered because there 
was substantial evidence to support a proba- 
tion violation; defendant’s previous violations 
of probation were not disputed or challenged, 
and given her repeated failure to abide by the 
terms of probation, her claim for split confine- 
ment or extension of the sentence lacked merit. 
State v. Alogili, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 332 (Tenn. Crim. App. July 20, 
2021). 

Trial court did not abuse its discretion by 
revoking defendant’s probation and ordering 
defendant to serve defendant’s sentence in con- 
finement because the court had previously 
given defendant the opportunity to continue 
with probation following defendant’s first revo- 
cation, but defendant continued to violate the 
terms of defendant’s probation, and the court’s 
decision to sentence defendant to confinement 
after finding that defendant had violated defen- 
dant’s probation was within the court’s statu- 
tory authority. State v. Legon, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 390 (Tenn. Crim. 
App. Aug. 238, 2021). 


40-35-310 


Trial court’s revocation of defendant’s proba- 
tion and ordering defendant to serve defen- 
dant’s sentences in confinement was appropri- 
ate because the court found that defendant 
violated the terms of defendant’s probation 
when defendant committed the offense of driv- 
ing under the influence while on probation as 
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defendant was prohibited from disobeying the 
law, using intoxicants in excess, and engaging 
in assault, abusive, or threatening or intimidat- 
ing behavior. State v. Terry, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 495 (Tenn. Crim. App. 
Oct. 22, 2021). 


40-35-310. Revocation of suspension of sentence — Resentence to 
community-based alternative to incarceration. 


NOTES TO DECISIONS 


ANALYSIS 


Constitutionality of Proceeding. 
Reinstatement of Sentence. 
Incarceration After Revocation. 
Revocation Proper. 

3. Confinement. 


oe ie Se 


1. Constitutionality of Proceeding. 

Although the trial court erred when it re- 
voked defendant’s probation and ordered defen- 
dant to serve defendant’s sentence in confine- 
ment by relying on a ground for revocation not 
noticed in the warrant, such an error was 
harmless because the court also relied on 
grounds noticed to defendant and supported by 
substantial evidence. State v. Stewart, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 184 
(Tenn. Crim. App. Apr. 27, 2021). 


3. Reinstatement of Sentence. 

Trial court properly ordered commencement 
of judgment as originally entered because there 
was substantial evidence to support a proba- 
tion violation; defendant’s previous violations 
of probation were not disputed or challenged, 
and given her repeated failure to abide by the 
terms of probation, her claim for split confine- 
ment or extension of the sentence lacked merit. 
State v. Aloqili, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 332 (Tenn. Crim. App. July 20, 
2021). 


4. Incarceration After Revocation. 

Trial court did not abuse its discretion by 
denying defendant any form of split confine- 
ment after revoking his probation because de- 
fendant acknowledged that he violated the 
terms of his probation by failing to report, and 
that acknowledgment supported the trial 
court’s revocation of probation; and the law was 
well-settled that the trial court did not abuse 
its discretion by choosing incarceration from 
among the options available after finding that 
defendant had violated the terms of his proba- 
tion. State v. Anderson, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 196 (Tenn. Crim. App. 
May 4, 2021). 

Trial court did not abuse its discretion by 
ordering that defendant serve the balance of 


his effective sentence in confinement after re- 
voking his probation because defendant ac- 
knowledged that he violated probation by fail- 
ing to report to his probation officer. State v. 
Blankenship, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 197 (Tenn. Crim. App. Mar. 6, 
2021). 

Trial court did not abuse its discretion by 
revoking defendant’s probation and ordering 
defendant to serve defendant’s sentence in con- 
finement because the court had previously 
given defendant the opportunity to continue 
with probation following defendant’s first revo- 
cation, but defendant continued to violate the 
terms of defendant’s probation, and the court’s 
decision to sentence defendant to confinement 
after finding that defendant had violated defen- 
dant’s probation was within the court’s statu- 
tory authority. State v. Legon, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 390 (Tenn. Crim. 
App. Aug. 23, 2021). 

Trial court’s revocation of defendant’s proba- 
tion and ordering defendant to serve defen- 
dant’s sentences in confinement was appropri- 
ate because the court found that defendant 
violated the terms of defendant’s probation 
when defendant committed the offense of driv- 
ing under the influence while on probation as 
defendant was prohibited from disobeying the 
law, using intoxicants in excess, and engaging 
in assault, abusive, or threatening or intimidat- 
ing behavior. State v. Terry, — S.W.3d —, 2021 


Tenn. Crim. App. LEXIS 495 (Tenn. Crim. App. 


Oct. 22, 2021). 


8. Revocation Proper. 

Trial court did not abuse its discretion by 
revoking defendant’s probation and extending 
defendant’s probation for one year because de- 
fendant conceded that defendant violated the 
terms of defendant’s probation by failing a drug 
screen. After this finding, the trial court was 
within its discretion to order defendant to serve 
90 days in confinement and to extend defen- 
dant’s probationary period by one year. State v. 
Petty, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 181 (Tenn. Crim. App. Apr. 30, 2021). 

Trial court did not abuse its discretion in 
revoking defendant’s probation and and in or- 
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dering defendant to serve defendant’s sentence 
in confinement because substantial evidence 
supported the court’s conclusion that defendant 
violated defendant’s probation as a police offi- 
cer testified that when the officer responded to 
a call regarding a male beating a female in the 
street the officer observed defendant covered in 
blood and concluded that the blood on defen- 
dant was the victim’s blood from her injury. 
State v. Stewart, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 184 (Tenn. Crim. App. Apr. 
27, 2021). 

State established by preponderance of the 
evidence that defendant violated the terms of 
his probation by committing the offense of 
simple possession of a controlled substance, 
where a baggie containing a small blue pill with 
“Xanax” written across it fell out of defendant’s 
pocket, and a sheriffs officer confirmed that the 
pill was Xanax using a website. State v. Bose- 
man-Humes, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 207 (Tenn. Crim. App. May 10, 
2021). 

Where defendant admitted that he started 
eating methamphetamine within four months 
of his release and he proceeded to engage in 
erratic and violent behavior, the trial court did 
not abuse its discretion by revoking his proba- 
tion, concluding that defendant’s drug issues 
would best be treated in a correctional facility 
rather than in the community, and ordering 
defendant to serve the balance of his previously 
imposed 10-year sentence in confinement. State 
v. Burkett, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 263 (Tenn. Crim. App. June 14, 2021). 

Defendant acknowledgement that he vio- 
lated the terms of his probation supported the 
trial court’s revocation of probation. Upon find- 
ing that defendant violated the terms of his 
probation, the trial court acted within its dis- 
cretion by ordering the defendant to execute his 
original sentence. State v. Massey, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 300 (Tenn. Crim. 
App. July 8, 2021). 

Trial court did not abuse its discretion by 
fully revoking defendant’s probation and rein- 
stating defendant’s effective sentence in the 
Tennessee Department of Correction for his 
guilty-pleaded convictions for sale of metham- 
phetamine because the court determined that 
defendant’s multiple violations of the terms of 
defendant’s release, including falsify a drug 
screen, called for the service of defendant’s 
sentence in a correctional facility rather than in 
the community. State v. Alexander, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 371 (Tenn. 
Crim. App. Aug. 6, 2021). 

Trial court did not abuse its discretion by 
revoking defendant’s probation and ordering 
that he serve the balance of his six-year sen- 
tence in confinement because defendant vio- 
lated the terms of his probation; the trial court 
found that defendant contacted the victim and 
that defendant did not live at the address he 
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reported to his probation officer. State v. Arnold, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 407 
(Tenn. Crim. App. Sept. 2, 2021). 

Trial court’s order of revocation was proper 
because once the trial court determined that 
defendant had violated the terms of his proba- 
tion, it was authorized to order him to confine- 
ment for the remainder of his sentence. State v. 
Baker, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 438 (Tenn. Crim. App. Sept. 22, 2021). 

Trial court’s revocation of defendant’s proba- 
tion and ordering defendant to serve defen- 
dant’s sentences in confinement was appropri- 
ate because the court found that defendant 
violated the terms of defendant’s probation 
when defendant committed the offense of driv- 
ing under the influence while on probation as 
defendant was prohibited from disobeying the 
law, using intoxicants in excess, and engaging 
in assault, abusive, or threatening or intimidat- 
ing behavior. State v. Terry, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 495 (Tenn. Crim. App. 
Oct. 22, 2021). 

Trial court did not abuse its discretion in 
revoking defendant’s probation that was im- 
posed upon his plea of guilty to aggravated 
criminal trespass and theft, because the com- 
plainant’s testimony proved that he violated 
the terms of his probation by committing an 
aggravated assault. At the probation revocation 
hearing, the complainant acknowledged that in 
her prior testimony she detailed defendant’s 
assault upon her, including putting his hands 
on her neck and pinning her between the wall 
and the couch. State v. Chandler, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 520 (Tenn. Crim. 
App. Nov. 4, 2021). 

Despite defendant’s assertions that he lacked 
the intent to commit assault, he failed to pres- 
ent evidence at the revocation hearing that 
either his intoxication or unspecified mental 
health issues deprived him of the mental capac- 
ity to intentionally or knowingly place his 
mother in fear when he yelled at her and told 
her that he was going to “eat her”; defendant 
did not present evidence that he lacked an 
awareness about his actions, and the mother’s 
testimony sufficiently supported the court’s 
conclusion that defendant violated his proba- 
tion by a preponderance of the evidence. State 
v. Sarkozy, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 556 (Tenn. Crim. App. Dec. 8, 2021). 

Record supported the trial court’s finding 
that defendant violated the terms of his proba- 
tion by being in possession of a firearm, because 
a witness testified that he observed both defen- 
dant and his cousin in possession of guns dur- 
ing an argument. The trial court acted within 
its discretionary authority to revoke defen- 
dant’s probation and order him to serve his 
sentence in confinement; an accused who has 
already been granted probation is not entitled 
to a second grant of probation or alternative 
sentencing. State v. Howard, — S.W.3d —, 2021 
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Tenn. Crim. App. LEXIS 569 (Tenn. Crim. App. 
Dec. 15, 2021). 

Trial court did not abuse its discretion in 
revoking defendant’s probation, as the court 
had previously given him the opportunity to 
continue on probation following his first two 
revocations, but he admittedly violated the 
terms of his probation by failing to report and 
by absconding to New York. State v. Crawford, 
— §.W.3d —, 2022 Tenn. Crim. App. LEXIS 5 
(Tenn. Crim. App. Jan. 11, 2022). 

Trial court did not abuse its discretion in 
revoking defendant’s community corrections 
sentence or in ordering him to serve the re- 
mainder of his sentence in confinement because 
the trial court considered that defendant had 
received prior reprieves from violations of the 
terms of community corrections. The court saw 
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little prospect of defendant’s long-term success 
in view of his repeated failures to comply with 
the terms of his community corrections sen- 
tence. State v. Warren, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 31 (Tenn. Crim. App. Jan. 
213 2022). 


13. Confinement. 

Trial court did not abuse its discretion by 
ordering defendant’s sentence to be served in 
confinement because he stipulated to the alle- 
gations in the four affidavits supporting the 
violation of his probation and therefore it was 
within the trial court’s authority to confine- 
ment consistent with defendant’s original 14- 
year sentence. State v. Wines, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 333 (Tenn. Crim. 
App. July 20, 2021). 


40-35-311. Procedure to revoke suspension of sentence or probation — 
- Technical violations — Use of validated risk and needs 


assessment. 


NOTES TO DECISIONS 


ANALYSIS 


4. Conduct of Proceedings. 

6. Discretion of Court. 

9: Revocation Proper. 

10. —Proof of Violation. 

12. Reinstatement of Sentence. 

15. Denial of Alternative Sentence Proper. 


4. Conduct of Proceedings. 

Although the trial court erred when it re- 
voked defendant’s probation and ordered defen- 
dant to serve defendant’s sentence in confine- 
ment by relying on a ground for revocation not 
noticed in the warrant, such an error was 
harmless because the court also relied on 
grounds noticed to defendant and supported by 
substantial evidence. State v. Stewart, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 184 
(Tenn. Crim. App. Apr. 27, 2021). 


6. Discretion of Court. 

Trial court did not abuse its discretion by 
revoking defendant’s probation and extending 
defendant’s probation for one year because de- 
fendant conceded that defendant violated the 
terms of defendant’s probation by failing a drug 
screen. After this finding, the trial court was 
within its discretion to order defendant to serve 
90 days in confinement and to extend defen- 
dant’s probationary period by one year. State v. 
Petty, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 181 (Tenn. Crim. App. Apr. 30, 2021). 


9. Revocation Proper. 
State established by preponderance of the 
evidence that defendant violated the terms of 


his probation by committing the offense of 
simple possession of a controlled substance, 
where a baggie containing a small blue pill with 
“Xanax” written across it fell out of defendant’s 
pocket, and a sheriffs officer confirmed that the 
pill was Xanax using a website. State v. Bose- 
man-Humes, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 207 (Tenn. Crim. App. May 10, 
2021). 

Where defendant admitted that he started 
eating methamphetamine within four months 
of his release and he proceeded to engage in 
erratic and violent behavior, the trial court did 
not abuse its discretion by revoking his proba- 
tion, concluding that defendant’s drug issues 
would best be treated in a correctional facility 
rather than in the community, and ordering 
defendant to serve the balance of his previously 
imposed 10-year sentence in confinement. State 
v. Burkett, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 263 (Tenn. Crim. App. June 14, 2021). 

Court did not abuse its discretion by choosing 
incarceration from among the alternatives 
available following the revocation of defen- 
dant’s probation because the State established 
by a preponderance of the evidence that defen- 
dant engaged in the robbery and was holding a 
shotgun pointed directly at the clerk. State v. 
Young, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 303 (Tenn. Crim. App. July 9, 2021). 

Trial court did not err by revoking defen- 
dant’s probation and ordering the original sen- 
tence to be served in confinement because the 
evidence presented at the hearing fully sup- 
ported the trial court’s conclusion that defen- 
dant had violated the terms of his probation, 
and the trial court did not abuse its discretion 
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by choosing incarceration from among the al- 
ternatives available following the revocation of 
his probation. State v. Richardson, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 363 (Tenn. 
Crim. App. Aug. 3, 2021). 

Trial court did not abuse its discretion by 
fully revoking defendant’s probation and rein- 
stating defendant’s effective sentence in the 
Tennessee Department of Correction for his 
guilty-pleaded convictions for sale of metham- 
phetamine because the court determined that 
defendant’s multiple violations of the terms of 
defendant’s release, including falsify a drug 
screen, called for the service of defendant’s 
sentence in a correctional facility rather than in 
the community. State v. Alexander, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 371 (Tenn. 
Crim. App. Aug. 6, 2021). 

Trial court did not abuse its discretion by 
revoking defendant’s probation and ordering 
that he serve the balance of his six-year sen- 
tence in confinement because defendant vio- 
lated the terms of his probation; the trial court 
found that defendant contacted the victim and 
that defendant did not live at the address he 
reported to his probation officer. State v. Arnold, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 407 
(Tenn. Crim. App. Sept. 2, 2021). 

Evidence supported the trial court’s finding 
that the defendant violated the terms of his 
supervision, as defendant’s probation supervi- 
sor testified that defendant was in contact with 
a child in his residence after the supervisor 
warned him that he could not reside in the 
home if children were present. Although the 
supervisor did not know the age of the child, the 
trial court did not err by concluding that the 
child, who was in a stroller, was under the age 
of 18. State v. Bond, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 430 (Tenn. Crim. App. Sept. 
16, 2021). 

Trial court’s order of revocation was proper 
because once the trial court determined that 
defendant had violated the terms of his proba- 
tion, it was authorized to order him to confine- 
ment for the remainder of his sentence. State v. 
- Baker, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 488 (Tenn. Crim. App. Sept. 22, 2021). 

Trial court’s revocation of defendant’s proba- 
tion and ordering defendant to serve defen- 
dant’s sentences in confinement was appropri- 
ate because the court found that defendant 
violated the terms of defendant’s probation 
when defendant committed the offense of driv- 
ing under the influence while on probation as 
defendant was prohibited from disobeying the 
law, using intoxicants in excess, and engaging 
in assault, abusive, or threatening or intimidat- 
ing behavior. State v. Terry, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 495 (Tenn. Crim. App. 
Oct. 22, 2021). 

Despite defendant’s assertions that he lacked 
the intent to commit assault, he failed to pres- 
ent evidence at the revocation hearing that 
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either his intoxication or unspecified mental 
health issues deprived him of the mental capac- 
ity to intentionally or knowingly place his 
mother in fear when he yelled at her and told 
her that he was going to “eat her”; defendant 
did not present evidence that he lacked an 
awareness about his actions, and the mother’s 
testimony sufficiently supported the court’s 
conclusion that defendant violated his proba- 
tion by a preponderance of the evidence. State 
v. Sarkozy, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 556 (Tenn. Crim. App. Dec. 8, 2021). 

Trial court did not abuse its discretion in 
revoking defendant’s probation, as the court 
had previously given him the opportunity to 
continue on probation following his first two 
revocations, but he admittedly violated the 
terms of his probation by failing to report and 
by absconding to New York. State v. Crawford, 
— 8.W.3d —, 2022 Tenn. Crim. App. LEXIS 5 
(Tenn. Crim. App. Jan. 11, 2022). 

Trial court did not abuse its discretion in 
revoking defendant's community corrections 
sentence or in ordering him to serve the re- 
mainder of his sentence in confinement because 
the trial court considered that defendant had 
received prior reprieves from violations of the 
terms of community corrections. The court saw 
little prospect of defendant’s long-term success 
in view of his repeated failures to comply with 
the terms of his community corrections sen- 
tence. State v. Warren, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 31 (Tenn. Crim. App. Jan. 
2TN2022): 


10. —Proof of Violation. 

Trial court did not abuse its discretion in 
revoking defendant’s probation and and in or- 
dering defendant to serve defendant’s sentence 
in confinement because substantial evidence 
supported the court’s conclusion that defendant 
violated defendant’s probation as a police offi- 
cer testified that when the officer responded to 
a call regarding a male beating a female in the 
street the officer observed defendant covered in 
blood and concluded that the blood on defen- 
dant was the victim’s blood from her injury. 
State v. Stewart, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 184 (Tenn. Crim. App. Apr. 
27, 2021). 

Trial court did not abuse its. discretion by 
ordering that defendant serve the balance of 
his effective sentence in confinement after re- 
voking his probation because defendant ac- 
knowledged that he violated probation by fail- 
ing to report to his probation officer. State v. 
Blankenship, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 197 (Tenn. Crim. App. Mar. 6, 
2021). 

Trial court did not abuse its discretion by 
revoking defendant’s probation under T.C.A. 
§ 40-35-311(e)(1)(A) (2020) and ordering him to 
serve the balance of his sentence in confine- 
ment because defendant admitted that he vio- 


40-35-311 


lated the conditions of his probation, which was 
imposed after he was convicted of two sex 
offenses against minor children, by having con- 
tact, including overnight visits, with a minor 
child, his daughter, to whom his parental rights 
had been terminated. State v. Evans, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 328 (Tenn. 
Crim. App. July 20, 2021). 

Because surveillance videos showed that de- 
fendant engaged in threatening or intimidating 
conduct in violation of her probation conditions, 
revocation of probation was affirmed; State was 
not required to establish charged offense, but to 
prove by a preponderance of evidence that 
defendant violated the law based upon acts 
alleged in the warrant. Fact that she was not 
indicted had no impact given the videos, and 
‘her motion to take judicial notice of the no bill 
indictment was pretermitted by denial of her 
Tenn. R. App. P. 14 motion. State v. Aloqili, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 332 
(Tenn. Crim. App. July 20, 2021). 

Trial court properly revoked defendant’s pro- 
bation and ordered the remainder of his sen- 
tence to be served in confinement because sub- 
stantial evidence was presented to support a 
finding that defendant violated his probation 
by never reporting to his probation officer fol- 
lowing his release from jail. State v. Helser, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 338 
(Tenn. Crim. App. July 22, 2021). 

Trial court did not abuse its discretion in 
revoking defendant’s probation that was im- 
posed upon his plea of guilty to aggravated 
criminal trespass and theft, because the com- 
plainant’s testimony proved that he violated 
the terms of his probation by committing an 
aggravated assault. At the probation revocation 
hearing, the complainant acknowledged that in 
her prior testimony she detailed defendant’s 
assault upon her, including putting his hands 
on her neck and pinning her between the wall 
and the couch. State v. Chandler, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 520 (Tenn. Crim. 
App. Nov. 4, 2021). 

Record supported the trial court’s finding 
that defendant violated the terms of his proba- 
tion by being in possession of a firearm, because 
a witness testified that he observed both defen- 
dant and his cousin in possession of guns dur- 
ing an argument. The trial court acted within 
its discretionary authority to revoke defen- 
dant’s probation and order him to serve his 
sentence in confinement; an accused who has 
already been granted probation is not entitled 
to a second grant of probation or alternative 
sentencing. State v. Howard, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 569 (Tenn. Crim. App. 
Dec. 15, 2021). 

Trial court did not abuse its discretion in 
revoking defendant’s probation for violations 
and ordering him to serve his sentence because 
the video recordings show that defendant iden- 
tified himself to the arresting officer, that the 
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officer found a syringe in defendant’s pocket, 
and that a handgun and drug paraphernalia 
were recovered from the passenger compart- 
ment of his truck, in which he had been the sole 
occupant. As additional evidence of defendant’s 
identity, the trial court was able to observe 
defendant’s appearance in the recordings and 
at the hearing. State v. Bowen, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 11 (Tenn. Crim. 
App. Jan. 13, 2022). 


12. Reinstatement of Sentence. 

Trial court did not abuse its discretion by 
denying defendant any form of split confine- 
ment after revoking his probation because de- 
fendant acknowledged that he violated the 
terms of his probation by failing to report, and 
that acknowledgment supported the trial 
court’s revocation of probation; and the law was 
well-settled that the trial court did not abuse 
its discretion by choosing incarceration from 
among the options available after finding that 
defendant had violated the terms of his proba- 
tion. State v. Anderson, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 196 (Tenn. Crim. App. 
May 4, 2021). 

In a probation revocation action, the trial 
court did not abuse its discretion when it or- 
dered defendant to serve the remainder of his 
probated sentence in confinement after he vio- 
lated probation because defendant violated the 
terms of his probation by assaulting his son 
with a chainsaw based on a mistaken belief 
that he owned his son’s property and defendant 
continued to stalk the victim and watch them 
when they were outside on their property. State 
v. Ferguson, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 248 (Tenn. Crim. App. May 28, 
2021). 

Trial court did not abuse its discretion by 
revoking defendant’s probation and ordering 
defendant to serve defendant’s sentence in con- 
finement because the court had previously 
given defendant the opportunity to continue 
with probation following defendant’s first revo- 
cation, but defendant continued to violate the 
terms of defendant’s probation, and the court’s 
decision to sentence defendant to confinement 
after finding that defendant had violated defen- 
dant’s probation was within the court’s statu- 
tory authority. State v. Legon, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 390 (Tenn. Crim. 
App. Aug. 23, 2021). 

Trial court’s revocation of defendant’s proba- 
tion and ordering defendant to serve defen- 
dant’s sentences in confinement was appropri- 
ate because the court found that defendant 
violated the terms of defendant’s probation 
when defendant committed the offense of driv- 
ing under the influence while on probation as 
defendant was prohibited from disobeying the 
law, using intoxicants in excess, and engaging 
in assault, abusive, or threatening or intimidat- 
ing behavior. State v. Terry, —S.W.3d —, 2021 
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Tenn. Crim. App. LEXIS 495 (Tenn. Crim. App. 
Oct. 22, 2021). 

Trial court’s order of revocation was proper 
because once defendant had violated his proba- 
tion, the court was authorized to order him to 
confinement for the remainder of his sentence; 
the court considered split confinement as an 
alternative to prison but rejected it based on 
defendant’s criminal history and previous pro- 
bation violations, stating that the only option 
that made sense under the circumstances was 
to call his sentence into execution. State v. 
Sarkozy, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 556 (Tenn. Crim. App. Dec. 8, 2021). 


ADVANCE CODE SERVICE 


40-35-313 


15. Denial of Alternative Sentence 
Proper. 

Trial court did not err in fully revoking de- 
fendant’s probationary sentence instead of or- 
dering an alternative sentence following a pro- 
bation violation because defendant admitted to 
the violation, the commission of further crimi- 
nal offenses, including a violent domestic as- 
sault by strangulation fourth months after be- 
ing released from confinement. State  v. 
Williams, — S.W.3d —, 2021 Tenn. Crim. App. 


LEXIS 524 (Tenn. Crim. App. Nov. 9, 2021). 


40-35-313. Probation — Conditions — Discharge and dismissal — 
Expunction from official records — Fee. 


NOTES TO DECISIONS 


ANALYSIS 


5. Discretion of Trial Court. 
15. Judicial Diversion Properly Denied. 


5. Discretion of Trial Court. 

Trial court erred in denying judicial diversion 
because the court failed to consider and explain 
how the factors weighed in favor of or against 
diversion and considered and placed undue 
weight on irrelevant factors, namely whether 
defendant admitted guilt and whether the vic- 
tim opposed diversion; the proof was that de- 
fendant acknowledged that he committed the 
offense and that it was wrong, but the trial 
court denied defendant the opportunity to in- 
troduce a video of the offense. State v. Mehdi, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 205 
(Tenn. Crim. App. May 7, 2021). 


15. Judicial Diversion Properly Denied. 

Trial court did not err in denying defendant 
judicial diversion after defendant placed a hid- 
den camera in a bathroom because defendant’s 
conduct was calculated, spanned a period of 
weeks, and caused emotional damage to the 
victims; defendant’s conduct after the offense 
weighed negatively on defendant’s amenability 
to correction, including defendant continuing to 
watch pornographic videos and making an in- 
consistent statement about what occurred with 
respect to the minor victim; and judicial diver- 
sion would not have served the ends of justice. 
State v. Walsh, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 209 (Tenn. Crim. App. May 10, 
2021). 

Trial court did not err in denying defendant’s 
request for judicial diversion in his animal 
cruelty case; trial court noted the emaciated 
state of the horses, including the fact that the 
deceased horse was so weak before its death 
that it was unable to stand and that one sur- 


viving horse was in almost as poor condition, 
and the trial court found that the need for both 
specific deterrence of defendant, as well as 


‘general deterrence of the public, weighed 


against the grant of diversion. State v. Broyles, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 234 
(Tenn. Crim. App. May 27, 2021). 

Trial court did not abuse its discretion by 
denying defendant’s request for judicial diver- 
sion for his conviction of reckless aggravated 
assault because it properly considered and 
weighed the Parker and Electroplating factors 
on the record. The record showed that defen- 
dant became intoxicated and assaulted the vic- 
tim so severely that he suffered a skull fracture 
and brain hemorrhage and had to be prescribed 
anti-seizure medication, and defendant contin- 
ued to assault the victim even after he was 
rendered unconscious. State v. Courter, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 309 
(Tenn. Crim. App. July 12, 2021). 

Circuit court properly denied defendant’s re- 
quest for judicial diversion because, while de- 
fendant met the statutory requirements to be 
considered for judicial diversion, the trial court 
considered and weighed each of the factors and 
found that diversion would serve neither the 
interest of the public nor defendant. State v. 
Owen, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 525 (Tenn. Crim. App. Nov. 10, 2021). 

In a statutory rape case, the trial court did 
not abuse its discretion in denying diversion 
because defendant was a ministry intern when 
he began a sexual relationship with the victim, 
engaged in an ongoing sexual and otherwise 
inappropriate relationship with the victim over 
a period of several months, and was untruthful 
with his employer when the employer inquired 
and continued to communicated with the vic- 
tim. State v. Widrick, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 529 (Tenn. Crim. App. Nov. 
15, 2021). 


40-35-321 


Trial court did not abuse its discretion by 
denying appellant’s request for judicial diver- 
sion because appellant tried to shoot and kill 
his parents with his father’s gun but the gun 
did not fire and, undeterred, he obtained a 
wooden axe handle and beat his father with it 


TENNESSEE CODE 


242 


while his mother, who suffered from dementia, 
fled for her life. Both parents suffered injuries. 
State v. Brown, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 29 (Tenn. Crim. App. Jan. 25, 
2022). 


40-35-321. Collection of biological specimens for DNA analysis — 
Persons convicted of certain offenses — Condition of 
release from imprisonment. 


NOTES TO DECISIONS 


1. Collection and Maintenance of DNA 
Samples. 

Defendant failed to show that the trial court 
committed plain error in admitting the DNA 
evidence after determining that it would have 
been inevitably discovered because, pursuant 


to the statute, defendant’s DNA was collected 
after his arrest for the commission of a violent 
felony. State v. Porter, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 504 (Tenn. Crim. App. Oct. 
26, 2021). 


Part 4 APPEAL OF SENTENCE 


40-35-401. Appeal of sentence by defendant — Time for filing — 
Grounds — Determination — Standard. 


NOTES TO DECISIONS 


ANALYSIS 


5. Review. 
8. —Sentence Upheld on Appeal. 
18. Reversal or Resentencing. 


5. Review. 


8. —Sentence Upheld on Appeal. 
Defendant’s effective 48-year sentence, in- 
cluding maximum sentences for evading arrest, 
vehicular homicide, and reckless aggravated 
assault, was not excessive because defendant 
had a previous history of criminal convictions; 
before trial or sentencing, he failed to comply 
with the conditions of a sentence involving 
release into the community; he had no hesita- 
tion about committing a crime when the risk to 
human life was high; and he was on community 


corrections when he committed the felony of- 
fenses. State v. Coffey, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 301 (Tenn. Crim. App. July 
8, 2021). 


13. Reversal or Resentencing. 

Trial court abused its discretion at a hearing 
for revocation of probation when the court, sua 
sponte, revisited defendant’s restitution and 
increased the amount of defendant’s payments 
because there was no evidence supporting the 
trial court’s finding to increase defendant’s res- 
titution as the court heard no evidence on the 
matter. The trial court, based on no facts in 
evidence, speculated that defendant actually 
earned more than defendant claimed that de- 
fendant earned on defendant’s tax return while 
working as a waitress and bartender. State v. 
Petty, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 181 (Tenn. Crim. App. Apr. 30, 2021). 


40-35-402. Appeal of sentence by state — Standard. 


NOTES TO DECISIONS 


5. Appeal Allowed. 

Court previously determined that the statute 
provides a right of appeal to the State when the 
State sought to challenge the trial court’s ap- 
plication of the savings statute to the revised 


motor vehicle habitual offender offense; thus, 
the court had jurisdiction in this case. State v. 
Person, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 280 (Tenn. Crim. App. June 23, 2021). 


243 


ADVANCE CODE SERVICE 


40-36-106 


Part 5 RELEASE AND PAROLE 


40-35-501. Release eligibility status — Calculations. 


NOTES TO DECISIONS 


ANALYSIS 


8. Guilty Pleas. 
11. Sentence Proper. 


8. Guilty Pleas. 

Petitioner failed to show that his guilty plea 
was not knowing and voluntary due to trial 
counsel’s failure to properly advise him about 
the “serious bodily injury” sentencing enhance- 
ment, and therefore he was properly denied 
postconviction relief on the claim, because the 
enhancement was discussed at the guilty plea 
hearing and the record supported the finding 
that petitioner understood that he was plead- 
ing guilty to an unindicted sentencing enhance- 
ment. Thomas v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 334 (Tenn. Crim. App. 
July 21, 2021). 


11. Sentence Proper. 
Trial court properly dismissed petitioner’s 
motion to correct an illegal sentence because 


petitioner failed to state a colorable claim; 
petitioner’s sentence was not illegal because his 
bargained for sentence of twenty-five years for 
rape of a child was the minimum sentence 
possible and specifically authorized by the ap- 
plicable statutory scheme. State v. Curry, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 206 
(Tenn. Crim. App. May 7, 2021). 

Petitioner’s effective sentence of life impris- 
onment was not illegal under T.C.A. § 40-35- 
501(h) or (i) because he committed first-degree 
felony murder and especially aggravated rob- 
bery on April 10, 2001 and therefore he could be 
released after service of at least 51 years years 
if he earned the maximum allowable sentence 
reduction credits. State v. Perry, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 428 (Tenn. Crim. 
App. Sept. 15, 2021). 


40-35-503. Authority to determine release status of felon — Grounds 
for denying release status — Hearings — Improvement 
of skills — Presumptions — Written statement LOF reason 


for denial of parole. 


NOTES TO DECISIONS 


4. Parole Properly Denied. 

Tennessee Parole Board found that there was 
a substantial risk defendant would not conform 
to the conditions of his release and that his 
release would depreciate the seriousness of the 
crimes for which he was convicted; defendant 


admitted guilt in the offenses to which he pled 
guilty and tried multiple times to have his wife 
killed. Wortman v. State, — S.W.3d —, 2021 
Tenn. App. LEXIS 441 (Tenn. Ct. App. Nov. 8, 
2021). 


CHAPTER 36 
COMMUNITY CORRECTIONS 


Part 1 GENERAL PROVISIONS 


40-36-106. Eligible offenders. 


NOTES TO DECISIONS 


12. Revocation of Sentence. 

Trial court did not abuse its discretion in 
revoking the community corrections sentence of 
defendant and in ordering defendant to serve 


the remainder of the sentence in confinement 
because defendant violated the conditions of 
the sentence as defendant missed several man- 
datory meetings, failed to be at home when 


40-38-103 


checked upon, and moved without the permis- 
sion of defendant’s case officer to another 
county for two years without notifying the case 
officer that defendant was moving and failed to 
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contact the case officer after moving. State v. 
Burchfield, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 260 (Tenn. Crim. App. June 11, 2021). 


CHAPTER 38 
VICTIMS’ RIGHTS 


Part 1 Victims’ Bit oF Ricuts 


40-38-103. Rights of crime victims — Generally. 


NOTES TO DECISIONS 


2. Victim Photographs. 

The life photograph of the victim, showing 
the victim in a suit smiling at the camera, was 
properly admitted into evidence, as it was rel- 
evant, probative, and does not cause unfair 
prejudice, as there was no indication that the 


primary purpose of the photograph was to elicit 
emotions of bias, sympathy, hatred, contempt, 
retribution, or horror. State v. Smith, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 454 (Tenn. 
Crim. App. Sept. 29, 2021). 


TITLE 41 


CORRECTIONAL INSTITUTIONS AND INMATES 
CHAPTER 2 
COUNTY WORKHOUSES 


41-2-143. Conditions for furlough — Procedure. 


Law Reviews. Jails, Sheriffs, and Carceral 
Policymaking, 74 Vand. L. Rev. 861 (May 2021). 


CHAPTER 21 
INMATES 


Part 8 Lawsuits BY INMATES 


41-21-807. Accounting of inmate funds required as part of civil action 
— Payment of fees — Frivolous or malicious claims. 


NOTES TO DECISIONS 


1. Application. 

Court properly dismissed petitioner inmate’s 
petition because petitioner was required to sub- 
mit an affidavit of indigency in order to proceed, 
he failed to meet that requirement, and peti- 


tioner failed to file sufficient copies of the peti- 
tion and summons for each respondent with the 
court clerk. Burford v. Tenn. Dep’t of Corr., — 
S.W.3d —, 2021 Tenn. App. LEXIS 272 (Tenn. 
Ct. App. July 9, 2021). 
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47-1-201 


CHAPTER 22 
WORK PROGRAMS 


Part 4 TRICOR Inmate Lapor Act or 1994 


41-22-415. Contractual agreements to provide for work training pro- 


grams. 


Attorney General Opinions. Effective 
June 22, 2020, the TRICOR Inmate Labor Act 
of 1994 was amended to provide that “TRICOR 
may enter into contractual agreements with 
counties and cities to provide work training 
programs .. . for prisoners incarcerated in 


county and city jails.” The phrase “work train- 
ing programs” in T.C.A. § 41-22-415 includes 
“work release programs.” A work release pro- 
gram is simply one kind of work training pro- 
gram. OAG 21-03, 2021 Tenn. AG LEXIS 3 
(3/15/2021). 


TITLE 44 


ANIMALS AND ANIMAL HUSBANDRY 
CHAPTER 8 
FENCES AND CONFINEMENT 


Part 4 RuNNING AT LARGE 


44-8-401. Livestock not to run at large — Punishment. 


NOTES TO DECISIONS 


4. Negligence. 

In an action involving a collision between an 
automobile and a bull that escaped its enclo- 
sure and entered the road, trial court properly 
granted summary judgment in favor of defen- 
dant, who maintained a leasehold interest in 
the property from which the bull escaped; de- 


fendant presented proof that he maintained no 
cattle on the property and was unaware of any 
issues with the fencing or with cattle having 
escaped the enclosure prior to the accident, and 
plaintiffs offered no countervailing proof. Bran- 
son v. Rucker, — S.W.3d —, 2021 Tenn. App. 
LEXIS 241 (Tenn. Ct. App. June 23, 2021). 


TITLE 47 


COMMERCIAL INSTRUMENTS AND TRANSACTIONS 
CHAPTER 1 
UNIFORM COMMERCIAL CODE — GENERAL PROVISIONS 


Part 2 GENERAL DEFINITIONS AND PRINCIPLES OF INTERPRETATION 


47-1-201. General definitions. 


NOTES TO DECISIONS 


4. Good Faith. 

Remand was necessary for the trial court to 
make additional findings and conclusions of 
law regarding a collecting bank’s status as a 


holder in due course because it stopped its 
analysis with the question of whether the bank 
was a holder; none of the facts precluded find- 
ing the bank acted in good faith in taking a 


47-2-719 


drawer’s check because the drawer acknowl- 
edged her intent was to pay the bank’s cus- 
tomer, who properly indorsed the check, and if 
the bank was a holder in due course, she was 
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liable. Harpeth Fin. Servs. LLC v. Pinson, — 
S.W.3d —, 2021 Tenn. App. LEXIS 211 (Tenn. 
Ct. App. May 27, 2021). 


CHAPTER 2 
SALES 


Part 7 REMEDIES 


47-2-719. Contractual modification or limitation of remedy. 


NOTES TO DECISIONS 


1. Limitation of Remedy. 

Trial court properly granted a manufacturer 
summary judgment on a purchaser’s warranty 
claims because the manufacturer fulfilled its 
obligations under the warranties by repairing 
or replacing parts when the purchaser pre- 
sented trucks for repairs covered by the war- 


ranties and returning the trucks to operable 
condition; the purchaser accepted the repaired 
trucks and returned them to the road, and the 
purchaser then resold or continued using the 
repaired trucks. Milan Supply Chain Sols., Inc. 
v. Navistar, Inc., — S.W.3d —, 2021 Tenn. 
LEXIS 243 (Tenn. Aug. 2, 2021). 


CHAPTER 3 
NEGOTIABLE INSTRUMENTS 


Part 1 GENERAL PROVISIONS AND DEFINITIONS 


47-3-110. Identification of person to whom instrument is payable. 


NOTES TO DECISIONS 


1. Endorsement by Maker. 

Remand was necessary for the trial court to 
make additional findings and conclusions of 
law regarding a collecting bank’s status as a 
holder in due course because it stopped its 
analysis with the question of whether the bank 
was a holder; none of the facts precluded find- 
ing the bank acted in good faith in taking a 


47-3-118. Statute of limitations. 


drawer’s check because the drawer acknowl- 
edged her intent was to pay the bank’s cus- 
tomer, who properly indorsed the check, and if 
the bank was a holder in due course, she was 
liable. Harpeth Fin. Servs. LLC v. Pinson, — 
S.W.3d —, 2021 Tenn. App. LEXIS 211 (Tenn. 
Ct. App. May 27, 2021). 


NOTES TO DECISIONS 


2. Tolling the Statutes. 

Plaintiff's conversion claim was not barred by 
the statute of limitations because defendant 
never informed plaintiff of either the surrender 
of the annuity or of a check issued to plaintiff 
containing funds from the annuity under which 


she was a titled owner; additionally, defendant 
signed plaintiffs name to the check and depos- 
ited it in his bank account. Pomeroy v. McGin- 
nis, — S.W.3d —, 2021 Tenn. App. LEXIS 282 
(Tenn. Ct. App. July 16, 2021). 
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47-3-308 


Part 2 NEGOTIATION, TRANSFER AND ENDORSEMENT 


47-3-204. Endorsement. 


NOTES TO DECISIONS 


1. Endorsement by Payee. 

Remand was necessary for the trial court to 
make additional findings and conclusions of 
law regarding a collecting bank’s status as a 
holder in due course because it stopped its 
analysis with the question of whether the bank 
was a holder; none of the facts precluded find- 
ing the bank acted in good faith in taking a 


drawer’s check because the drawer acknowl- 
edged her intent was to pay the bank’s cus- 
tomer, who properly indorsed the check, and if 
the bank was a holder in due course, she was 
liable. Harpeth Fin. Servs. LLC v. Pinson, — 
S.W.3d —, 2021 Tenn. App. LEXIS 211 (Tenn. 
Ct. App. May 27, 2021). 


Part 3 ENFORCEMENT OF INSTRUMENTS 


47-3-302. Holder in due course. 


NOTES TO DECISIONS 


ANALYSIS 


Notice of Claim. 
—Banking Transactions. 


ae te 


Notice of Claim. 


3 
4, —Banking Transactions. 

Remand was necessary for the trial court to 
make additional findings and conclusions of 
law regarding a collecting bank’s status as a 


holder in due course because it stopped its 
analysis with the question of whether the bank 
was a holder; none of the facts precluded find- 
ing the bank acted in good faith in taking a 
drawer’s check because the drawer acknowl- 
edged her intent was to pay the bank’s cus- 
tomer, who properly indorsed the check, and if 
the bank was a holder in due course, she was 
liable. Harpeth Fin. Servs. LLC v. Pinson, — 
S.W.3d —, 2021 Tenn. App. LEXIS 211 (Tenn. 
Ct. App. May 27, 2021). 


47-3-305. Defenses and claims in recoupment. 


NOTES TO DECISIONS 


3. Validity. 

Remand was necessary for the trial court to 
make additional findings and conclusions of 
law regarding a collecting bank’s status as a 
holder in due course because it stopped its 
analysis with the question of whether the bank 
was a holder; none of the facts precluded find- 
ing the bank acted in good faith in taking a 


drawer’s check because the drawer acknowl- 
edged her intent was to pay the bank’s cus- 
tomer, who properly indorsed the check, and if 
the bank was a holder in due course, she was 
liable. Harpeth Fin. Servs. LLC v. Pinson, — 
S.W.3d —, 2021 Tenn. App. LEXIS 211 (Tenn. 
Ct. App. May 27, 2021). 


47-3-308. Proof of signatures and status as holder in due course. 


NOTES TO DECISIONS 


3. Authenticity. 

Drawer did not specifically deny either the 
authenticity of the signature of a collecting 
bank’s customer or his authority to indorse the 
check; so the authenticity of, and authority to 


make, the customer’s signature were deemed 
admitted. Harpeth Fin. Servs. LLC v. Pinson, 
— $.W.3d —, 2021 Tenn. App. LEXIS 211 
(Tenn. Ct. App. May 27, 2021). 


47-3-414 
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Part 4 LIABILITY OF PARTIES 


47-3-414. Obligation of drawer. 


NOTES TO DECISIONS 


1. Holder In Due Course. 

Remand was necessary for the trial court to 
make additional findings and conclusions of 
law regarding a collecting bank’s status as a 
holder in due course because it stopped its 
analysis with the question of whether the bank 
was a holder; none of the facts precluded find- 
ing the bank acted in good faith in taking a 


drawer’s check because the drawer acknowl- 
edged her intent was to pay the bank’s cus- 
tomer, who properly indorsed the check, and if 
the bank was a holder in due course, she was 
liable. Harpeth Fin. Servs. LLC v. Pinson, — 
S.W.3d —, 2021 Tenn. App. LEXIS 211 (Tenn. 
Ct. App. May 27, 2021). 


CHAPTER 4 
BANK DEPOSITS AND COLLECTIONS 


Part 4 RELATIONSHIP BETWEEN Payor BANK AND ITS CUSTOMER 


47-4-403. Customer’s right to stop payment — Burden of proof of loss. 


NOTES TO DECISIONS 


1. When Payment May Be Stopped. 

It was proper to dismiss a collecting bank’s 
claim that a drawer fraudulently stopped pay- 
ment on her check after validating it because 
the drawer had the right to stop payment. 
Harpeth Fin. Servs. LLC v. Pinson, — S.W.3d 
—, 2021 Tenn. App. LEXIS 211 (Tenn. Ct. App. 
May 27, 2021). 

Because a collecting bank failed to establish 
that a drawer fraudulently stopped payment on 


a check or allowed the check to be dishonored 
due to insufficient funds, the bank could not 
recover under the bad check statute; stopping 
payment on the check only after the bank’s 
customer, who indorsed the check, failed to 
fulfill his obligations was not fraudulent. Har- 
peth Fin. Servs. LLC v. Pinson, — S.W.3d —, 
2021 Tenn. App. LEXIS 211 (Tenn. Ct. App. 
May 27, 2021). 


CHAPTER 9 
SECURED TRANSACTIONS 


Part 3 PERFECTION AND PRIORITY 


2. PERFECTION 


47-9-311. Perfection of security interests in property subject to cer- 
tain statutes, regulations, and treaties. 


NOTES TO DECISIONS 


5. Transfer of Inventory. 
Bank properly pleaded that under Tennessee 


law, it retained a first-priority security interest 
in trailers initially held as inventory by a 
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Chapter 11 debtor based on allegations that the 
debtor transferred the collateral out of the 
ordinary course. No court had held under simi- 
lar circumstances that the transfer of the col- 
lateral would strip the bank’s inventory lien 


ADVANCE CODE SERVICE 


47-9-507 


because the collateral was no longer held as 
inventory by the debtor. Trailer Leasing, Inc. v. 
Fellhoelter, — B.R. —, 2021 Bankr. LEXIS 
1370 (Bankr. E.D. Tenn. May 19, 2021). 


47-9-315. Secured party’s rights on disposition of collateral and in 


proceeds. 


NOTES TO DECISIONS 


2. Unauthorized Disposition of Collat- 
eral. 

Bank properly pleaded that under Tennessee 
law, it retained a first-priority security interest 
in trailers initially held as inventory by a 
Chapter 11 debtor based on allegations that the 
debtor transferred the collateral out of the 


ordinary course. No court had held under simi- 
lar circumstances that the transfer of the col- 
lateral would strip the bank’s inventory lien 
because the collateral was no longer held as 
inventory by the debtor. Trailer Leasing, Inc. v. 
Fellhoelter, — B.R. —, 2021 Bankr. LEXIS 
1370 (Bankr. E.D. Tenn. May 19, 2021). 


3. PRIORITY 


47-9-320. Buyer of goods. 


NOTES TO DECISIONS 


3. Unauthorized Disposition of Collat- 
eral. 

Bank properly pleaded that under Tennessee 
law, it retained a first-priority security interest 
in trailers initially held as inventory by a 
Chapter 11 debtor based on allegations that the 
debtor transferred the collateral out of the 


ordinary course. No court had held under simi- 
lar circumstances that the transfer of the col- 
lateral would strip the bank’s inventory lien 
because the collateral was no longer held as 
inventory by the debtor. Trailer Leasing, Inc. v. 
Fellhoelter, — B.R. —, 2021 Bankr. LEXIS 
1370 (Bankr. E.D. Tenn. May 19, 2021). 


Part 5 FILInc 


1. Fitinc OFrricE; CONTENTS AND EFFECTIVENESS OF FINANCING STATEMENT 


47-9-507. Effect of certain events of effectiveness of financing state- 


ment. 


NOTES TO DECISIONS 


1. Transfer of Collateral. 

Bank properly pleaded that under Tennessee 
law, it retained a first-priority security interest 
in trailers initially held as inventory by a 
Chapter 11 debtor based on allegations that the 
debtor transferred the collateral out of the 
ordinary course. No court had held under simi- 


lar circumstances that the transfer of the col- 
lateral would strip the bank’s inventory lien 
because the collateral was no longer held as 
inventory by the debtor. Trailer Leasing, Inc. v. 
Fellhoelter, — B.R. —, 2021 Bankr. LEXIS 
1370 (Bankr. E.D. Tenn. May 19, 2021). 


47-14-122 
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CHAPTER 14 
INTEREST RATES GENERALLY 


47-14-122. Interest on judgments — Computation. 


NOTES TO DECISIONS 


ANALYSIS 
7.5. Interest Allowed. 
8. Illustrative Cases. 


9. Date from Which Computed. 


7.5 Interest Allowed. 

Because the trial court did not err in its 
award of damages to the home sellers, as the 
difference between the subsequent sale price 
and the original contract price, it also properly 
awarded mandatory statutory post-judgment 
interest to the sellers. Hartigan v. Brush, — 
S.W.3d —, 2021 Tenn. App. LEXIS 427 (Tenn. 
Ct. App. Oct. 27, 2021). 


8. Illustrative Cases. 
Because a trial court entered an order direct- 
ing a wife to pay alimony in solido award in 


monthly installments for a period of fifteen 
years, the husband was entitled to post-judg- 
ment interest accruing at the time each 
monthly payment was due. Furthermore, be- 
cause the trial court failed to designate a spe- 
cific day of the month for the wife to pay each 
monthly installment, the wife was required to 
make payments on the alimony in solido award 
by the last day of each month until the judg- 
ment was satisfied in full. Cela v. Cela, — 
S.W.3d —, 2021 Tenn. App. LEXIS 304 (Tenn. 
Ct. App. July 30, 2021). 


9. Date from Which Computed. 
Prevailing party was entitled to post-judg- 
ment interest computed from the day on which 
the court entered a judgment in its favor. Young 
v. H & H Testing, LLC, — 8.W.3d —, 2021 Tenn. 
App. LEXIS 189 (Tenn. Ct. App. May 14, 2021). 


CHAPTER 18 
CONSUMER PROTECTION 


Part 1 CoNnsuMER Protection Act oF 1977 


47-18-103. Part definitions. 


NOTES TO DECISIONS 

ANALYSIS 11. Goods. 
Court of appeals correctly concluded that 
8. Persons. trucks were not “goods” for purposes of a pur- 
11. Goods. chaser’s Tennessee Consumer Protection Act 


8. Persons. 

Purchaser was a person within the Tennessee 
Consumer Protection Act, as it was a corporate 
entity; however, the purchaser was not an indi- 
vidual or natural person. Milan Supply Chain 
Sols., Inc. v. Navistar, Inc., — S.W.3d —, 2021 
Tenn. LEXIS 243 (Tenn. Aug. 2, 2021). 


claim, which was based on a provision that 
made it unlawful to represent goods were of a 
particular standard, quality, or grade or of a 
particular style or model if they were of an- 
other, because the purchaser acquired the 
trucks for commercial purposes. Milan Supply 
Chain Sols., Inc. v. Navistar, Inc., — S.W.3d —, 
2021 Tenn. LEXIS 2438 (Tenn. Aug. 2, 2021). 
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47-18-104. Unfair or deceptive acts prohibited. [Effective until July 
1, 2022. See the version effective on July 1, 2022.] 


NOTES TO DECISIONS 


3. Fraudulent Misrepresentations. 
Because no liability could attach to the owner 
of a corporation that was engaged as a contrac- 
tor on the basis of the Tennessee Contractors 
Licensing Act or the Tennessee Consumer Pro- 
tection Act, the trial court properly granted the 
owner summary judgment on those claims; the 
LLC set forth no proof demonstrating that the 
owner misrepresented the status of the corpo- 
ration’s contractor’s license after it expired or 
at any other time. Clarksville Towers, LLC v. 
Straussberger, — S.W.3d —, 2021 Tenn. App. 
LEXIS 186 (Tenn. Ct. App. May 11, 2021). 


Court of appeals correctly concluded that 
trucks were not “goods” for purposes of a pur- 
chaser’s Tennessee Consumer Protection Act 
claim, which was based on a provision that 
made it unlawful to represent goods were of a 
particular standard, quality, or grade or of a 
particular style or model if they were of an- 
other, because the purchaser acquired the 
trucks for commercial purposes. Milan Supply 
Chain Sols., Inc. v. Navistar, Inc., — S.W.3d —, 
2021 Tenn. LEXIS 243 (Tenn. Aug. 2, 2021). 


47-18-104. Unfair or deceptive acts prohibited. [Effective on July 1, 
2022. See the version effective until July 1, 2022.] 


NOTES TO DECISIONS 


3. Fraudulent Misrepresentations. 
Because no liability could attach to the owner 
of a corporation that was engaged as a contrac- 
tor on the basis of the Tennessee Contractors 
Licensing Act or the Tennessee Consumer Pro- 
tection Act, the trial court properly granted the 
owner summary judgment on those claims; the 
LLC set forth no proof demonstrating that the 
owner misrepresented the status of the corpo- 
ration’s contractor’s license after it expired or 
at any other time. Clarksville Towers, LLC v. 
Straussberger, — S.W.3d —, 2021 Tenn. App. 
LEXIS 186 (Tenn. Ct. App. May 11, 2021). 


Court of appeals correctly concluded that 
trucks were not “goods” for purposes of a pur- 
chaser’s Tennessee Consumer Protection Act 


_ claim, which was based on a provision that 


made it unlawful to represent goods were of a 
particular standard, quality, or grade or of a 
particular style or model if they were of an- 
other, because the purchaser acquired the 
trucks for commercial purposes. Milan Supply 
Chain Sols., Inc. v. Navistar, Inc., — S.W.3d —, 
2021 Tenn. LEXIS 243 (Tenn. Aug. 2, 2021). 


47-18-106. Investigations — Requests for information — Penalties for 


noncompliance. 


NOTES TO DECISIONS 


1. Applicability. 

Tennessee Attorney General (AG) was autho- 
rized to issue a request for information (RFT) 
under T.C.A. § 47-18-106(a) because either the 
information provided to the AG by the Office of 
the Virginia Attorney General or the consumer 
complaints alone evidenced a sufficient basis 


for the AG to have reason to believe that a 
company was engaging in or had engaged in 
unfair or deceptive acts or practices. In re 
Investigation of Wall & Assocs., Inc., — S.W.3d 
—, 2021 Tenn. App. LEXIS 449 (Tenn. Ct. App. 
Nov. 12, 2021). 


47-18-109 
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47-18-109. Private right of action — Damages — Notice to attorney 


general. 


NOTES TO DECISIONS 


ANALYSIS 


0.5. Applicability. 
3. Deceptive Acts. 
18. Attorney’s Fees. 


0.5. Applicability. 

Plaintiff was entitled to summary judgment 
on adversary complaints seeking a determina- 
tion of non-dischargeability pursuant to 11 
U.S.C.S. §§ 523(a)(2)(A) and (a)(6) because un- 
disputed facts relied upon in state court judg- 
ments finding violations of the Tennessee Con- 
sumer Protection Act showed that the debtors 
used deceptive advertisements to induce con- 
sumers to pay money for a product that the 
debtors knew had side effects and was not 
absolutely safe. Tennessee v. Hale (In re Hale), 
— B.R. —, 2021 Bankr. LEXIS 1798 (Bankr. 
M.D. Tenn. July 7, 2021). 


3. Deceptive Acts. 
Because no liability could attach to the owner 
of a corporation that was engaged as a contrac- 


tor on the basis of the Tennessee Contractors 
Licensing Act or the Tennessee Consumer Pro- 
tection Act, the trial court properly granted the 
owner summary judgment on those claims; the 
LLC set forth no proof demonstrating that the 
owner misrepresented the status of the corpo- 
ration’s contractor’s license after it expired or 
at any other time. Clarksville Towers, LLC v. 
Straussberger, — S.W.3d —, 2021 Tenn. App. 
LEXIS 186 (Tenn. Ct. App. May 11, 2021). 


18. Attorney’s Fees. 

When a purchaser failed to put on any factual 
proof at trial supporting its Tennessee Con- 
sumer Protection Act claim against a dealer- 
ship, the trial court did not abuse its discretion 
by finding that the purchaser’s claim against 
the dealership was so utterly lacking in an 
adequate factual predicate as to make the filing 
of such a claim highly unlikely to succeed. 
Milan Supply Chain Sols., Inc. v. Navistar, Inc., 
— §.W.3d —, 2021 Tenn. LEXIS 243 (Tenn. 
Aug. 2, 2021). 


47-18-113. Waiver of rights — Restrictions on jurisdiction or venue 


prohibited. 


NOTES TO DECISIONS 


2. Forum Selection Clause. 

Grant of motion to transfer venue to United 
States District Court for District of Maryland 
was appropriate because transfer was in accor- 
dance with forum-selection clause in parties’ 
reseller agreement which district court found 
was enforceable and because district court 


found that public-interest factors did not over- 
come presumption in favor of forum-selection 
clause and that transfer was permitted by 
Tennessee statute. BlueDane, LLC v. Bandura 
Cyber, Inc., — F. Supp. 2d —, 2021 U.S. Dist. 
LEXIS 127322 (M.D. Tenn. July 7, 2021). 


Part 54 FoORECLOSURE-RELATED RESCUE SERVICES 


47-18-5401. Part definitions. 


NOTES TO DECISIONS 


ANALYSIS 


A Applicability. 
ad Violation. 


1. Applicability. 

Foreclosure-Related Rescue Services Act ap- 
plied because defendants performed services 
related to both stopping a foreclosure and cur- 
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ing a default. Defendants also acted as foreclo- 
sure-rescue consultants because the property 
they acquired was in foreclosure, and the price 
they offered for the property was roughly equal 
to the amount of the outstanding liens and they 
received valuable consideration by obtaining a 
deed to the home and rental income under the 
Lease Purchase Agreement. Bradford v. Terry, 
— S.W.3d —, 2021 Tenn. App. LEXIS 502 
(Tenn. Ct. App. Dec. 27, 2021). 


2. Violation. 
Defendants violated the Foreclosure-Related 
Rescue Services Act because they did not ex- 


ADVANCE CODE SERVICE 
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ecute a written agreement for foreclosure-re- 
lated rescue services with the former homeown- 
ers and the agreements executed by the parties 
did not contain the provisions required by the 
Act. Because of the violation, rescission of the 
transaction was proper. Bradford v. Terry, — 
S.W.3d —, 2021 Tenn. App. LEXIS 502 (Tenn. 
Ct. App. Dec. 27, 2021). 


47-18-5402. Marketing of foreclosure-related rescue services — Agree- 
ments and cancellation rights. 


NOTES TO DECISIONS 


ANALYSIS 


1. Applicability. 
2. Violation. 


1. Applicability. 

Foreclosure-Related Rescue Services Act ap- 
plied because defendants performed services 
related to both stopping a foreclosure and cur- 
ing a default. Defendants also acted as foreclo- 
sure-rescue consultants because the property 
they acquired was in foreclosure, and the price 
they offered for the property was roughly equal 
to the amount of the outstanding liens and they 
received valuable consideration by obtaining a 


deed to the home and rental income under the 
Lease Purchase Agreement. Bradford v. Terry, 
— S$.W.3d —, 2021 Tenn. App. LEXIS 502 
(Tenn. Ct. App. Dec. 27, 2021). 


2. Violation. 

Defendants violated the Foreclosure-Related 
Rescue Services Act because they did not ex- 
ecute a written agreement for foreclosure-re- 
lated rescue services with the former homeown- 
ers and the agreements executed by the parties 
did not contain the provisions required by the 
Act. Because of the violation, rescission of the 
transaction was proper. Bradford v. Terry, — 
S.W.3d —, 2021 Tenn. App. LEXIS 502 (Tenn. 
Ct. App. Dec. 27, 2021). 


CHAPTER 29 
COLLECTION OF BAD CHECKS 


47-29-101. Liability for dishonored check — Damages. 


NOTES TO DECISIONS 


1. Fraudulent Intent. 

Because a collecting bank failed to establish 
that a drawer fraudulently stopped payment on 
a check or allowed the check to be dishonored 


due to insufficient funds, the bank could not 
recover under the bad check statute; stopping 
payment on the check only after the bank’s 
customer, who indorsed the check, failed to 


48-57-209 


fulfill his obligations was not fraudulent. Har- 
peth Fin. Servs. LLC v. Pinson, — S.W.3d —, 


TENNESSEE CODE 


254 


2021 Tenn. App. LEXIS 211 (Tenn. Ct. App. 
May 27, 2021). 


TITLE 48 
SECURITIES, CORPORATIONS AND ASSOCIATIONS 


NONPROFIT CORPORATIONS 
CHAPTER 57 
MEETINGS AND VOTING 


Part 2 VotTING 


48-57-209. Inspectors. 


NOTES TO DECISIONS 


1. Production of Records. 

Trial court’s decision to compel the produc- 
tion of election records, including ballots, of a 
nonprofit corporation was appropriate because 
the nonprofit corporation was required to keep 
records of all actions voted for by the members 
of the nonprofit corporation, including ballots, 
and the members were entitled to inspect those 


records. Furthermore, the trial court’s protec- 
tive order prohibiting disclosure of how mem- 
bers cast their votes, except as necessary for 
litigation, protected the members’ limited pri- 
vacy right. Rarity Bay Partners v. Rarity Bay 
Cmty. Ass’n, — S.W.3d —, 2021 Tenn. App. 
LEXIS 338 (Tenn. Ct. App. Aug. 23, 2021). 


LIMITED LIABILITY COMPANIES 
CHAPTER 228 
RECORDS AND REPORTS 


Part 1 REQUIRED RECORDS AND INFORMATION 


48-228-102. Inspection of records by members. 


NOTES TO DECISIONS 


1. In General. 

In holding that a member of a limited liabil- 
ity company (LLC) was entitled to inspect the 
records of the LLC, the trial court relied on a 
statute that was part of the Tennessee Limited 
Liability Company Act, T.C.A. § 48-201-101 et 
seq., which applied to domestic LLCs, formed 
before January 1, 2006, that had not elected to 


be governed by the Tennessee Revised Limited 
Liability Company Act, T.C.A. § 48-249-101 et 
seq. Because the LLC was formed in 2016, the 
Tennessee Limited Liability Company Act was 
inapplicable to the request. Heatherly v. Off the 
Wagon Tours, LLC, — S.W.3d —, 2021 Tenn. 
App. LEXIS 337 (Tenn. Ct. App. Aug. 23, 2021). 
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CHAPTER 249 
TENNESSEE REVISED LIMITED LIABILITY COMPANY ACT 


Part 1 GENERAL PROVISIONS 


48-249-102. Chapter definitions. 


NOTES TO DECISIONS 


ANALYSIS 


2. Member. 
3. Conflicts With Federal Bankruptcy Code. 


2. Member. 

Evidence supported a trial court’s finding 
that a requestor of records for a limited liability 
company (LLC) was a member of the LLC at 
formation because both the requestor and the 
manger-member acted like the requestor was a 
member, the manager-member authorized the 
filing of articles of organization for the LLC and 
signed a version of the operating agreement 
that both identified the requestor as a member, 
and the manager-member held out the re- 


questor as a business partner to others and 
tried to buy the requestor’s membership inter- 
est. Heatherly v. Off the Wagon Tours, LLC, — 
S.W.3d —, 2021 Tenn. App. LEXIS 337 (Tenn. 
Ct. App. Aug. 23, 2021). 


3. Conflicts With Federal Bankruptcy 
Code. 

Bankruptcy Court for the Western District of 
Tennessee held T.C.A. § 48-249-503(b)(1), 
which provides for the termination of the mem- 
bership interest upon the filing of a bankruptcy 
petition, not for dissociation of the member, 
clearly violated the Bankruptcy Code, 11 
U.S.C.S. § 541(c)(1)(A). In re Thomas, — B.R. 
—, 2020 Bankr. LEXIS 1364 (Bankr. W.D. 
Tenn. May 7, 2020). 


Part 3 FINANCE 


48-249-308. Right to information. 


NOTES TO DECISIONS 


1. In General. 

Because the Tennessee Limited Liability 
Company Act, T.C.A. § 48-201-101 et seq., was 
applied in error, an inspection order and the 
award of attorney’s fees and costs were vacated. 
On remand, the court was to consider whether 
the requestor’s membership interest was termi- 
nated, to what extent the requestor was en- 


titled to access records under the Tennessee 
Revised Limited Liability Company Act: (Re- 
vised Act), T.C.A. § 48-249-101 et seq., and 
whether an award of attorney’s fees and costs 
was appropriate under the Revised Act. Heath- 
erly v. Off the Wagon Tours, LLC, — S.W.3d —, 
2021 Tenn. App. LEXIS 337 (Tenn. Ct. App. 
Aug. 23, 2021). 


Part 5 ApMISSION OF MEMBERS — MEMBERSHIP INTERESTS — TRANSFEREES AND 
CREDITORS OF MEMBERS 


48-249-503. Termination of membership interest. 


NOTES TO DECISIONS 


1. Violative of Bankruptcy Code. 
Bankruptcy Court for the Western District of 
Tennessee held T.C.A. § 48-249-503(b)(1), 
which provides for the termination of the mem- 
bership interest upon the filing of a bankruptcy 


petition, not for dissociation of the member, 
clearly violated the Bankruptcy Code, 11 
U.S.C.S. § 541(c)(1)(A). In re Thomas, — B.R. 
—, 2020 Bankr. LEXIS 1364 (Bankr. W.D. 
Tenn. May 7, 2020). 


48-249-505 
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48-249-505. Effect of termination of membership interest. 


NOTES TO DECISIONS 


1. Conflicts With Federal Bankruptcy 
Code. 

Bankruptcy Court for the Western District of 
Tennessee held T.C.A. § 48-249-503(b)(1), 
which provides for the termination of the mem- 
bership interest upon the filing of a bankruptcy 


petition, not for dissociation of the member, 
clearly violated the Bankruptcy Code, 11 
U.S.C.S. § 541(c)(1)(A). In re Thomas, — B.R. 
—, 2020 Bankr. LEXIS 1364 (Bankr. W.D. 
Tenn. May 7, 2020). 


48-249-507. Transfer of financial rights. 


NOTES TO DECISIONS 


1. Conflicts With Federal Bankruptcy 
Code. 

Bankruptcy Court for the Western District of 
Tennessee held T.C.A. § 48-249-503(b)(1), 
which provides for the termination of the mem- 
bership interest upon the filing of a bankruptcy 


petition, not for dissociation of the member, 
clearly violated the Bankruptcy Code, 11 
U.S.C.S. § 541(c)(1)(A). In re Thomas, — B.R. 
—, 2020 Bankr. LEXIS 1364 (Bankr. W.D. 
Tenn. May 7, 2020). 


TITLE 49 


EDUCATION 
CHAPTER 5 
PERSONNEL 


Part 5 TEACHERS’ TENURE 


49-5-501. Part definitions. 


NOTES TO DECISIONS 


12. Conduct Unbecoming a Teacher. 
Chancery court did not err in finding that the 
evidence supported both of the grounds for 
dismissal of the tenured teacher because he 
received pre-termination notice of the charges 
and evidence against him and the Board of 
Education complied with the procedural frame- 
work in the Tenure Act. The court found that 


the teacher’s repeated threats to and about a 
co-worker constituted unprofessional conduct 
and that his decision to engage in unprofes- 
sional conduct despite the Director’s order was 
insubordinate. Hubbard v. Claiborne Cty. Bd. of 
Educ., — S.W.3d —, 2021 Tenn. App. LEXIS 
413 (Tenn. Ct. App. Oct. 13, 2021). 


49-5-512. Dismissal or suspension — Hearing — Appeal. 


NOTES TO DECISIONS 


2. Teachers With Tenure. 

Chancery court did not err in finding that the 
evidence supported both of the grounds for 
dismissal of the tenured teacher because he 
received pre-termination notice of the charges 
and evidence against him and the Board of 
Education complied with the procedural frame- 
work in the Tenure Act. The court found that 


the teacher’s repeated threats to and about a 
co-worker constituted unprofessional conduct 
and that his decision to engage in unprofes- 
sional conduct despite the Director’s order was 
insubordinate. Hubbard v. Claiborne Cty. Bd. of 
Educ., — S.W.3d —, 2021 Tenn. App. LEXIS 
413 (Tenn. Ct. App. Oct. 13, 2021). 
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CHAPTER 6 
ELEMENTARY AND SECONDARY EDUCATION 


Part 45 HARASSMENT, INTIMIDATION, BULLYING AND CyBER-BULLYING. 


49-6-4503. Adoption of policy prohibiting harassment, intimidation, 
bullying or cyber-bullying by the school district. 


Law Reviews. Restorative Justice Liability: 
School Discipline Reform and the Right to Safe 
Schools, 51 U. Mem. L. Rev. 639 (Spring 2021). 


TITLE 50 


EMPLOYER AND EMPLOYEE 
CHAPTER 1__ 
EMPLOYMENT RELATIONSHIP AND PRACTICES 


Part 3 WorRKING CONDITIONS GENERALLY 


50-1-304. Discharge for refusal to participate in or remain silent about 
illegal activities, or for legal use of agricultural product 
— Damages — Frivolous lawsuits. 


NOTES TO DECISIONS 


ANALYSIS 


4. Sufficient Evidence. 
9, Protected Activity. 
14. Burden of Proof. 
15. Attorney Fees. 


4. Sufficient Evidence. 

Trial court properly found that the employ- 
ee’s refusal to share her password, which she 
reasonably believed was illegal, was the sole 
basis for her termination, as her boss gave her 
two options: either give him the password or 
she was fired; any other purported reason 
found no support in the record. King v. Del- 
fasco, LLC, — S.W.3d —, 2021 Tenn. App. 
LEXIS 372 (Tenn. Ct. App. Sept. 22, 2021). 


9. Protected Activity. 

As to a witness’s testimony that not protect- 
ing a Department of Defense password, as the 
employee was being asked to do, could lead to 
criminal liability, the user agreement said as 
much and spoke for itself, such that the wit- 
ness’s testimony was more superfluous than in 
any way dispositive; if the trial court erred in 
allowing this testimony in the employee’s case 
under the Tennessee Public Participation Act, 
such error was harmless as no prejudice was 


found. King v. Delfasco, LLC, — S.W.3d —, 
2021 Tenn. App. LEXIS 372 (Tenn. Ct. App. 
Sept. 22, 2021). 

Clear public policy, state and federal law, the 
user agreement, and advice given by the De- 
partment of Defense (DOD) Wide Area Work- 
flow administrator all supported the employee’s 
reasonable belief that sharing her government- 
issued password to a secure DOD system was 
illegal, and her boss, who demanded her pass- 


‘word, was demanding she do something she 


had reasonable cause to believe was illegal. 
King v. Delfasco, LLC, — S.W.3d —, 2021 Tenn. 
App. LEXIS 372 (Tenn. Ct. App. Sept. 22, 2021). 


14. Burden of Proof. 

Federal district court properly granted sum- 
mary judgment to an employer in an employ- 
ee’s action for retaliatory discharge under the 
Tennessee Public Protection Act, because the 
employer articulated non-retaliatory reasons 
for terminating the employee, no countervail- 
ing evidence was presented to suggest pretext 
since the employer considered the employee’s 
history of uncorroborated allegations when de- 
ciding whether to terminate and the employee 
did not attempt to explain how the employer 
failed to make a reasonably informed and con- 
sidered decision. Sourinho v. Rich Prods. Corp., 


50-6-102 


— F3d —, 2021 FED App. 460N, 2021 US. 
App. LEXIS 30735 (6th Cir. Oct. 12, 2021). 


15. Attorney Fees. 

As the employee successfully proved each 
element of her claim, attorney fees were prop- 
erly awarded to her pursuant to T.C.A. § 50-1- 
304(c)(2). King v. Delfasco, LLC, — S.W.3d —, 
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2021 Tenn. App. LEXIS 372 (Tenn. Ct. App. 
Sept. 22, 2021). 

As the employee prevailed on her claim, she 
was entitled to attorney fees incurred on ap- 
peal. King v. Delfasco, LLC, — S.W.3d —, 2021 
Tenn. App. LEXIS 372 (Tenn. Ct. App. Sept. 22, 
2021). 


CHAPTER 6 
WORKERS’ COMPENSATION LAW 


Part 1 GENERAL PROVISIONS 


50-6-102. Chapter definitions. 


NOTES TO DECISIONS 


_ ANALYSIS 


Causation. 

Failure to Show Compensable Accident. 
Jurisdiction. 

Statutory Presumptions. 

Rebuttable Presumption. 


eget re 


~ 


Causation. 

Trial court’s mistake regarding the timing of 
the employee’s prior automobile accident did 
not necessarily diminish the weight given to 
treating physician’s opinion testimony on cau- 
sation; when confronted with the employee’s 
medical records that indicated she had com- 
plained of shoulder pain about one month prior 
to her claimed work incident, and based on his 
own findings, the physician could say no more 
than it was difficult to say whether the claimed 
work incident contributed to the employee’s 
shoulder condition. Shelton v. Hobbs Enters., 
LLC, — S.W.3d —, 2021 Tenn. LEXIS 357 
(Tenn. Sept. 27, 2021). 

All preoperative suggestions stating the em- 
ployee suffered a rotator cuff tear were incor- 
rect and the physician’s intraoperative diagnos- 
tic arthroscopy and testimony definitively 
established the absence of either a full thick- 
ness or a partial rotator cuff tear; there was no 
medical evidence of a traumatic injury to the 
employee’s shoulder to support her claim of 
aggravation and causation. Shelton v. Hobbs 
Enters., LLC, — S.W.3d —, 2021 Tenn. LEXIS 
357 (Tenn. Sept. 27, 2021). 

Physician’s testimony was not subject to be- 
ing bolstered by the employee’s lay testimony in 
order to reach a level sufficient to establish 
causation; T.C.A. § 50-6-116 had _ been 
amended to provide that workers’ compensa- 
tion statutes were to be construed fairly and 
not in a manner favoring either the employee or 
employer. Shelton v. Hobbs Enters., LLC, — 


S.W.3d —, 2021 Tenn. LEXIS 357 (Tenn. Sept. 
27, 2021). 


3. Failure to Show Compensable Acci- 
dent. 

Court of Workers’ Compensation Claims 
properly granted summary judgment to an em- 
ployer in an employee’s action for benefits be- 
cause, while the parties agreed that the em- 
ployee was in the course and scope of his 
employment—he was struck by a dead tree that 
had fallen after using portable restroom—the 
injury did not arise out of his employment since 
the employer did not obtain the portable rest- 
room for its employees and did not instruct its 
employees to use the restroom, there was noth- 
ing overtly dangerous about the location of the 
portable restroom, and the general public at the 
same time and in the same place bore the same 
risk. Rosasco v. West Knoxville Painters, LLC, 
— 8.W.3d —, 2021 Tenn. LEXIS 441 (Tenn. 
Sept. 18, 2021). 


5. Jurisdiction. 

Court of Workers’ Compensation Claims did 
not have subject matter jurisdiction over the 
employee’s alleged mental injury claim because 
the last day worked rule was not the appropri- 
ate principle to apply to identify the date of 
injury in a mental injury claim. Because there 
was no physical injury alleged, to determine 
the date of the employee’s alleged mental in- 
jury, the supreme court had to look to the date 
of the identifiable work-related event or events 
resulting in a sudden or unusual stimulus, 
which occurred in or before 2011, well in ad- 
vance of the effective date of the 2013 Reform 
Act that created the Court of Workers’ Compen- 
sation Claims. Nickerson v. Knox Cty., — 
S.W.3d —, 2021 Tenn. LEXIS 124 (Tenn. June 
8, 2021). 
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6. Statutory Presumptions. 

Special workers’ compensation appeals panel 
rejected as meritless an employee’s challenge to 
the validity of the statutory presumptions set 
forth in T.C.A. §§ 50-6-102(14)(E) and 50-6- 
204(k)(7) in favor of the authorized treating 
physician. The presumptions are facially neu- 
tral, do not favor the employee or employer, and 
are consistent with T.C.A. § 50-6-116. Jumper 
v. Kellogg Co., — S.W.3d —, 2021 Tenn. LEXIS 
175 (Tenn. June 23, 2021). 
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50-6-116 


7. Rebuttable Presumption. 

Employee’s reliance on the statutory rebut- 
table presumption in favor of the treating phy- 
sician was misplaced because this was not a 
case of competing medical testimony; instead, 
this was a case in which the testimony of the 
treating physician is legally insufficient to es- 
tablish causation. Shelton v. Hobbs Enters., 
LLC, — S.W.3d —, 2021 Tenn. LEXIS 357 
(Tenn. Sept. 27, 2021). 


50-6-102. Chapter definitions. [Applicable to injuries occurring 


prior to July 1, 2014.] 


NOTES TO DECISIONS 


ANALYSIS 


1, Employer. 
3. | —Employment of Five Persons. 


1. Employer. 


3. —Employment of Five Persons. 

Court of Workers’ Compensation Claims 
properly granted summary judgment to an em- 
ployer in an employee’s action for benefits be- 
cause, while the parties agreed that the em- 
ployee was in the course and scope of his 


employment—he was struck by a dead tree that 
had fallen after using portable restroom—the 
injury did not arise out of his employment since 
the employer did not obtain the portable rest- 
room for its employees and did not instruct its 
employees to use the restroom, there was noth- 
ing overtly dangerous about the location of the 
portable restroom, and the general public at the 
same time and in the same place bore the same 
risk. Rosasco v. West Knoxville Painters, LLC, 
— §.W.3d —, 2021 Tenn. LEXIS 441 (Tenn. 
Sept. 18, 2021). 


50-6-108. Right to compensation exclusive. 


NOTES TO DECISIONS 


1. Exclusivity. 

Tennessee Workers’ Compensation Act pro- 
vided the exclusive remedy for a Tennessee 
workers’ compensation plaintiff, pursuant to 
the statute, and that provision excluded all 
other rights and remedies not provided for by 
the Act; this was the proper predicate for grant- 
ing the insurer’s motion for summary judgment 
and dismissing the worker’s claims. Biggs v. 
Liberty Mut. Ins. Co., — S.W.3d —, 2021 Tenn. 
App. LEXIS 461 (Tenn. Ct. App. Nov. 22, 2021). 


50-6-116. Construction of chapter. 


Tennessee Workers’ Compensation Act pro- 
vided the exclusive remedy for a Tennessee 
workers’ compensation plaintiff, pursuant to 
the statute, and that provision excluded all 
other rights and remedies not provided for by 
the Act; this was the proper predicate for grant- 
ing the insurer’s motion for summary judgment 
and dismissing the worker’s claims. Biggs v. 
Liberty Mut. Ins. Co., — S.W.3d —, 2021 Tenn. 
App. LEXIS 461 (Tenn. Ct. App. Nov. 22, 2021). 


NOTES TO DECISIONS 


ANALYSIS 


2. Statutory Presumptions. 
3. Construction. 


2. Statutory Presumptions. 
Special workers’ compensation appeals panel 
rejected as meritless an employee’s challenge to 


the validity of the statutory presumptions set 
forth in T.C.A. §§ 50-6-102(14)(E) and 50-6- 
204(k)(7) in favor of the authorized treating 
physician. The presumptions are facially neu- 
tral, do not favor the employee or employer, and 
are consistent with T.C.A. § 50-6-116. Jumper 
v. Kellogg Co., — S.W.3d —, 2021 Tenn. LEXIS 
175 (Tenn. June 23, 2021). 


50-6-204 


3. Construction. 

Physician’s testimony was not subject to be- 
ing bolstered by the employee’s lay testimony in 
order to reach a level sufficient to establish 
causation; T.C.A. § 50-6-116 had _ been 
amended to provide that workers’ compensa- 
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tion statutes were to be construed fairly and 
not in a manner favoring either the employee or 
employer. Shelton v. Hobbs Enters., LLC, — 
S.W.3d —, 2021 Tenn. LEXIS 357 (Tenn. Sept. 
yea ral Nyaa i 


Part 2 CLAIMS AND PayMENT OF COMPENSATION 


50-6-204. Medical treatment, attendance and hospitalization — Re- 
lease of medical records — Reports — Disputes — Reim- 
bursement or payment of expenses — Burial expenses — 
Physical examinations — Pain management — Impair- 


ment ratings. 


NOTES TO DECISIONS 


6. Statutory Presumptions. 

Special workers’ compensation appeals panel 
rejected as meritless an employee’s challenge to 
the validity of the statutory presumptions set 
forth in T.C.A. §§ 50-6-102(14)(E) and 50-6- 
204(k)(7) in favor of the authorized treating 


physician. The presumptions are facially neu- 
tral, do not favor the employee or employer, and 
are consistent with T.C.A. § 50-6-116. Jumper 
v. Kellogg Co., — S.W.3d —, 2021 Tenn. LEXIS 
175 (Tenn. June 23, 2021). 


50-6-237. Court of workers’ compensation claims. 


NOTES TO DECISIONS 


1. Jurisdiction. 

Court of Workers’ Compensation Claims did 
not have subject matter jurisdiction over the 
employee’s alleged mental injury claim because 
the last day worked rule was not the appropri- 
ate principle to apply to identify the date of 
injury in a mental injury claim. Because there 
was no physical injury alleged, to determine 
the date of the employee’s alleged mental in- 


jury, the supreme court had to look to the date 
of the identifiable work-related event or events 
resulting in a sudden or unusual stimulus, 
which occurred in or before 2011, well in ad- 
vance of the effective date of the 2013 Reform 
Act that created the Court of Workers’ Compen- 
sation Claims. Nickerson v. Knox Cty., — 
S.W.3d —, 2021 Tenn. LEXIS 124 (Tenn. June 
8, 2021). 


50-6-239. Request of hearing after issuance of dispute certification 
notice — Issuance of notice — Permission required to 
present issues not certified by mediator — Conduct of 
hearings — Hearings of disputes on expedited basis — 
Discovery disputes —Penalties for failure to comply 
with orders — Filing fees — Judicial review of orders. 


NOTES TO DECISIONS 


2. Evidence. 

Neurosurgeon’s opinion regarding the cause 
of the employee’s need for surgery was based on 
a hypothetical proposed by the employee’s 
counsel that was not fully supported by evi- 
dence at trial. Thus, the opinion was insuffi- 


cient to overcome the presumption of correct- 
ness given to the opinion of the authorized 
treating physician that the injury was not work 
related. Jumper v. Kellogg Co., — S.W.3d —, 
2021 Tenn. LEXIS 175 (Tenn. June 23, 2021). 
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55-9-603 


CHAPTER 7 
TENNESSEE EMPLOYMENT SECURITY LAW 


Part 2 DEFINITIONS 


50-7-207. “Employment” and related definitions. 


NOTES TO DECISIONS 


1. Employees. 

Agency’s decision that a tour bus leasing 
company mischaracterized its tour bus drivers 
as independent contractors rather than em- 
ployees, for the purposes of unemployment 
taxes was supported by substantial and mate- 
rial evidence; to show that a service done by a 
worker is not an included service, T.C.A. § 50- 
7-207(a)(B) requires the taxpayer to demon- 
strate that the service is performed outside of 


all the places of business of the enterprise for 
which the service is performed. The broad lan- 
guage of T.C.A. § 50-7-207(a)(B) does not ex- 
cluded ancillary services from consideration; 
thus, the work performed by the taxpayer’s 
workers at its premises was not so inconse- 
quential that it could be disregarded. All Access 
Coach Leasing, LLC v. McCord, — S.W.3d —, 
2021 Tenn. App. LEXIS 428 (Tenn. Ct. App. Oct. 
28, 2021). 


TITLE 55 


MOTOR AND OTHER VEHICLES 
| CHAPTER 8 
OPERATION OF VEHICLES — RULES OF THE ROAD 


Part 1 OPERATION OF VEHICLES — RULES OF THE Roap 


55-8-110. Traffic-control signals — Inoperative signals. 


NOTES TO DECISIONS 


4. Evidence. 

Defendant failed to prove that counsel ren- 
dered deficient performance in not challenging 
officer’s traffic stop based on defendant running 
a stoplight; defendant offered no support for his 
challenge, it was very close whether defen- 


dant’s tires were at or behind the stop line 
when the light turned red, and the officer 
testified that another car had to stop to avoid a 
collision. State v. Todd, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 419 (Tenn. Crim. App. Sept. 
8; 2021), 


CHAPTER 9 
EQUIPMENT — LIGHTING REGULATIONS 


Part 6 SAFety BELTS 


55-9-603. Use of safety belts in passenger vehicles — Violations — 
Penalties — Arrest — Applicability. 


NOTES TO DECISIONS 


1. Applicability. 
Trial court did not err by denying defendant’s 
motion to suppress evidence because the detec- 


tive had reasonable suspicion to conduct an 
investigatory stop of defendant’s vehicle as he 
was able to see inside the vehicle and see that 


55-10-205 


defendant was not wearing a seat belt. State v. 
Simpson, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 372 (Tenn. Crim. App. Aug. 9, 2021). 
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CHAPTER 10 
ACCIDENTS, CRIMES AND PENALTIES 


Part 2 CRIMES 


55-10-205. Reckless driving. 


NOTES TO DECISIONS 


ANALYSIS 


Criminal Liability. 
—Evidence. 


a ae 


4. Criminal Liability. 


6. —Evidence. 
Evidence was sufficient to support defen- 
dant’s reckless driving conviction, where there 


was evidence from which the jury could have 
inferred that defendant decided to drive after 
having consumed a half of a bottle of tequila, as 
well as evidence defendant drove in such a 
manner that he veered off the clear roadway 
and collided with a cable barrier dividing his 
lane from opposing traffic. State v. Barton, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 518 
(Tenn. Crim. App. Nov. 4, 2021). 


55-10-207. Traffic citation in lieu of arrest. 


Attorney General Opinions. The legisla- 
tive body of any county or municipality may 
adopt a resolution or ordinance to authorize a 
county or municipal court clerk to impose an 
electronic traffic citation fee of five dollars for 
each traffic citation that results in a conviction. 
If a local government passes such legislation, 
the five-year automatic-termination provision ( 


T.C.A. § 55-10-207(e)(4)) precludes a local leg- 
islative body from adopting another resolution 
or ordinance imposing such a fee after the 
initial five-year period for which the fee was 
imposed by the original resolution or ordinance 
has elapsed. OAG 21-02, 2021 Tenn. AG LEXIS 
2 (2/10/2021). 


Part 4 ALCOHOL AND Druc RELATED OFFENSES 


55-10-401. Driving under the influence prohibited — Alcohol concen- 
tration in blood or breath. 


NOTES TO DECISIONS 


ANALYSIS 


8. Indictment. 
9. Evidence. 
10. —Sufficient. 
15. Conviction. 


8. Indictment. 

When a single-count indictment charged de- 
fendant with committing a single offense of 
driving under the influence (DUI) by the alter- 
nate means of DUI by intoxication and DUI per 
se, because the indictment charged only one 
offense, the denial of defendant’s motion to 
dismiss the indictment was appropriate. State 


v. Wilburn, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 278 (Tenn. Crim. App. June 22, 2021). 


9. Evidence. 


10. —Sufficient. 

Evidence adduced at trial, considered in the 
light most favorable to the State, established 
that defendant, after consuming as many as 
seven beers, drove his pickup truck from a bar 
with a blood alcohol concentration of 0.147 
percent, running off the road, striking a utility 
pole, and coming to a stop at the bottom of a 
heavily-wooded, 30-foot ravine. This evidence 
sufficiently supported defendant’s conviction of 
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DUI. State v. Martin, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 256 (Tenn. Crim. App. June 
10, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction of driving under the influence 
in violation of T.C.A. 55-10-401 (2016) because 
he was in the vehicle’s driver’s seat, the detec- 
tive testified that he smelled alcohol, he saw an 
open container inside the vehicle, defendant 
admitted that he had taken a prescription 
medication, he had a fentanyl patch on his arm, 
and after administering field sobriety tests the 
detective concluded that defendant was im- 
paired. State v. Simpson, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 372 (Tenn. Crim. App. 
Aug. 9, 2021). 

In a prosecution of defendant for DUI and 
DUI per se, a rational trier of fact could have 
inferred that defendant was intoxicated prior to 
a collision with a cable barrier. A rational trier 
of fact could also have inferred that defendant’s 


55-10-416. Open container law. 
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55-10-601 


blood alcohol content was above 0.08 percent 
approximately one and one-half hours prior to 
the time his blood alcohol content was mea- 
sured to be 0.175 percent. State v. Barton, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 518 
(Tenn. Crim. App. Nov. 4, 2021). 


15. Conviction. 

Because defendant was charged with a single 
driving under the influence (DUI) offense, de- 
fendant was not entitled to juror unanimity as 
to the particular mode or modes of the offense 
which the jury found that defendant had com- 
mitted. The verdict form, which did not require 
separate findings as to DUI by intoxication and 
DUI per se, was sufficient to ensure unanimity 
as to defendant’s guilt of the offense of DUI. 
State v. Wilburn, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 278 (Tenn. Crim. App. June 
2252021). 


NOTES TO DECISIONS 


2. Evidence Sufficient. 

A rational jury could have found that defen- 
dant violated the open container law because a 
constable identified defendant as the driver 
and only occupant of the town car which the 
constable was pursuing immediately before the 


car was driven into a cornfield and abandoned. 
Furthermore, officers found two open, empty or 
partially empty beer bottles inside the car. 
State v. Kelly, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 330 (Tenn. Crim. App. July 20, 
2021). 


Part 6 REINSTATEMENT OF LICENSE BY Motor VEHICLE HABITUAL OFFENDER 


55-10-601. Petition for reinstatement of license by motor vehicle ha- 


bitual offender. 


NOTES TO DECISIONS 


ANALYSIS 


1H Construction. 
Zi Savings Statute. 


1. Construction. 

When legislature removed the offense of driv- 
ing as a motor vehicle habitual offender 
(MVHO) and the penalty and replaced it with a 
mechanism for MVHOs to petition for rein- 
statement of their driver’s licenses, the legisla- 
ture enacted a lesser penalty; defendant, who 
was convicted of MVHO and received a six-year 
sentence, was entitled to benefit from the lesser 
penalty under the criminal savings statute. 
State v. Carter, — S.W.3d —, 2021 Tenn. Crim. 


App. LEXIS 275 (Tenn. Crim. App. June 22, 
2021). 


2. Savings Statute. 

Trial court erred in sentencing defendant to 
four years and six months and in fining him for 
driving as a motor vehicle habitual offender 
because, while defendant committed the of- 
fense prior to the 2019 amendment to the Motor 
Vehicle Habitual Offenders Act, he pled guilty 
and was sentenced after the amendment, 
should receive the benefit of the lesser penalty 
set forth by the Legislature in the amendment 
by operation of the criminal savings statute. 
State v. Austin, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 448 (Tenn. Crim. App. Sept. 24, 
2021). 
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CHAPTER 50 
UNIFORM CLASSIFIED AND COMMERCIAL DRIVER LICENSE ACT 


Part 5 SUSPENSION AND REVOCATION 


55-50-504. Driving while license cancelled, suspended or revoked — 
Minors — Forfeiture — Notice. 


NOTES TO DECISIONS 


7. Evidence. 

Proof adduced at trial was insufficient to 
support defendant’s conviction of driving on a 
revoked or suspended license because the State 
of Tennessee produced no evidence that defen- 


dant’s driver’s license was suspended or re- 
voked at the time of defendant’s arrest. State v. 
Richardson, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 380 (Tenn. Crim. App. Aug. 17, 
2021). 


TITLE 56 
INSURANCE 


CHAPTER 7 
POLICIES AND POLICYHOLDERS 


Part 1 GENERAL PROVISIONS 


56-7-105. Additional liability upon insurers and bonding companies 
for bad-faith failure to pay promptly. 


NOTES TO DECISIONS 


ANALYSIS 


4. Applicability. 
14. Suits. 
17. —Issues. 


4. Applicability. 

In an action concerning underinsured motor- 
ist coverage, the trial court properly granted 
the insurer’s motion for summary judgment 
because T.C.A. § 56-7-105 was inapplicable to 
the automobile insurance policy at issue. Giles 
v. GEICO Gen. Ins. Co., — S.W.3d —, 2021 
Tenn. App. LEXIS 429 (Tenn. Ct. App. Oct. 28, 
2021). 


14. Suits. 
17. —Issues. 


Circuit court properly granted summary 
judgment to an insurer in the insured’s action 


for breach of the policy because, inter alia, the 
insured acknowledged that he breached the 
occupancy clause in the policy when he vacated 
the residence and allowed non-insureds to 
move in without the insurer’s written consent, 
and the policy specifically set forth that it 
became “automatically void” if no person in- 
sured by the policy occupied the residence and 
if any insured person allowed anyone else to 
occupy the residence without the insurer’s writ- 
ten consent. Clifton v. Tenn. Farmers Mut. Ins. 
Co., — S.W.3d —, 2021 Tenn. App. LEXIS 244 
(Tenn. Ct. App. June 23, 2021). 
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56-7-135 


56-7-111. Property or casualty insurance — General contractor as a 


payee. 


NOTES TO DECISIONS 


1. No Private Right of Action. 

In answering the first certified question from 
a federal court, the supreme court held that 
this statute did not provide the general contrac- 
tor with a private right of action against the 
insurance company for its failure to name the 
general contractor of an uncompleted construc- 
tion contract as a payee when issuing payment 
to the owner for the loss because there was no 
implied private right of action as, while the 


56-7-135. Rebuttable presumption. 


legislature aimed to avoid a hold up of payment 
to a general contractor, there was nothing, 
express or implied, in the statutory scheme or 
legislative history indicating that the legisla- 
ture envisioned contractors filing suit under 
this statute; and this statute was a regulatory 
statute enforced through governmental rem- 
edies. Affordable Constr. Servs. v. Auto-owners 
INS. Co., 621 S.W.3d 693, 2021 Tenn. LEXIS 72 
(Tenn. Apr. 26, 2021). 


NOTES TO DECISIONS 


ANALYSIS 


1. In General. 
2. + Application of Presumption. 


1. In General. 

Because the statute is burden-shifting, ap- 
pellant had to produce countervailing proof 
because the presumption alone was sufficient to 
meet appellee’s burden of production on the fact 
presumed. Vanquish Worldwide, LLC v. Senti- 
nel Ins. Co., — S.W.3d —, 2022 Tenn. App. 
LEXIS 20 (Tenn. Ct. App. Jan. 21, 2022). 

Statute adds a factor that, in some scenarios, 
is relevant to determine whether the insured 
reasonably relied upon a misrepresentation. 
Vanquish Worldwide, LLC v. Sentinel Ins. Co., 
— §.W.3d —, 2022 Tenn. App. LEXIS 20 (Tenn. 
Ct. App. Jan. 21, 2022). 


2. Application of Presumption. 

Statute rendered the question of the reason- 
ableness of the insured’s reliance a question of 
law; therefore, unless rebutted, the presump- 
tion that the insured’s representative read, 
understood, and accepted the contents of the 
insurance policy necessarily meant that the 
insured’s reliance on any later statements that 
conflicted with the terms of the policies was not 
reasonable. Vanquish Worldwide, LLC v. Senti- 
nel Ins. Co., — S.W.3d —, 2022 Tenn. App. 
LEXIS 20 (Tenn. Ct. App. Jan. 21, 2022). 

Unrebutted presumption of T.C.A. § 56-7- 
135(a) rendered the insured’s reliance on state- 


ments that conflicted with its insurance policies 
unreasonable, thus negating a necessary ele- 
ment of negligent misrepresentation, such that 
the claim was properly dismissed. Vanquish 
Worldwide, LLC v. Sentinel Ins. Co., — S.W.3d 
—, 2022 Tenn. App. LEXIS 20 (Tenn. Ct. App. 
Jan. 21, 2022). 

Even if the court assumed arguendo that the 
insured met its burden to established the duty, 
breach, and injury elements of negligence, the 
T.C.A. § 56-7-135(a) statutory presumption 
would negate the element of causation; pre- 
suming that the insured’s principal read, un- 
derstood, and accepted the contents of the in- 
surance policy, there was simply no causal link 
between the insurance agent’s later statements 
and an injury to the insured. Vanquish World- 
wide, LLC v. Sentinel Ins. Co., — S.W.3d —, 
2022 Tenn. App. LEXIS 20 (Tenn. Ct. App. Jan. 
21, 2022). 

It was undisputed that the insured paid all 
premiums on the policies; therefore, pursuant 
to T.C.A. § 56-7-135(b), the insured was pre- 
sumed to have accepted the coverage under the 
contract. Furthermore, the type of coverage the 
insured sought, for intentional breach of con- 
tract, was not obtainable in the insurance mar- 
ket and no court could impose a legal duty on 
the insurance agent for his alleged failure to 
obtain the unattainable. Vanquish Worldwide, 
LLC v. Sentinel Ins. Co., — S.W.3d —, 2022 
Tenn. App. LEXIS 20 (Tenn. Ct. App. Jan. 21, 
2022). 


56-7-1201 
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Part 12 UNINSURED Motor VEHICLE COVERAGE 


56-7-1201. Requirements and types of coverage — Presumptions — 
Limitations of liability. 


NOTES TO DECISIONS 


28. Rejection of Coverage. 

Insured, a company, properly rejected unin- 
sured motorist coverage for its motor vehicles 
in use in Tennessee because its previous writ- 
ten rejection remained in effect for the renewal 
policy. Thus, the 2011 business automobile 


policy did not provide uninsured motorist cov- 
erage for vehicles in use in Tennessee. Hughes 
v. Liberty Mut. Fire Ins. Co., —S.W.3d —, 2021 
Tenn. App. LEXIS 507 (Tenn. Ct. App. Dec. 30, 
2021). 


TITLE 58 


MILITARY AFFAIRS, EMERGENCIES AND CIVIL DEFENSE 
CHAPTER 1 
MILITARY FORCES 


Part 2 NATIONAL GUARD 


58-1-201. Organization of state headquarters — Army division — Air 


division. 


Attorney General Opinions. The Tennes- 
see State Guard, like the Tennessee National 
Guard, is a militia under the Constitution of 
Tennessee. While T.C.A. § 58-1-301 provides 
that the governor may call the militia into 
service at any time that “public safety” requires 
it, that law does not appear to comport with the 
Tennessee Constitution. Tennessee’s Constitu- 
tion only permits the governor to call the 
State’s militia into service under very limited 
circumstances. In short, only circumstances 
amounting to a rebellion or invasion permit the 
governor to cali out the militia, and even then, 
the legislature must declare, by law, that the 
public safety requires it. The Constitution of 
Tennessee prohibits a group of private citizens 
who are armed and trained for military service 


apart from the regular armed forces from orga- 
nizing into local or regional militias. Further- 
more, T.C.A. § 39-17-314 prohibits Tennessee 
residents from participating in paramilitary 
activities that are undertaken in furtherance of 
a “civil disorder.” Additionally, any number of 
provisions of Tennessee’s Criminal Code could 
apply depending on the circumstances in which 
paramilitary activities are undertaken. The 
Constitution of Tennessee prohibits private in- 
dividuals from organizing into local or regional 
militias; thus, a local government may not 
coordinate or partner with such a militia. More- 
over, local governments may not organize their 
own militias because they lack the authority to 
do so. OAG 21-05, 2021 Tenn. AG LEXIS 7 
(5/6/2021). 


CHAPTER 2 
DISASTERS, EMERGENCIES AND CIVIL DEFENSE 


Part 1 GENERAL EMERGENCY PROVISIONS 


58-2-107. Emergency management powers of the governor. 


Attorney General Opinions. As a general 
proposition, a governmental mandate that re- 


quires the general population to wear face 
coverings in public due to the health emergency 
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caused by COVID-19 would be constitutionally 
defensible. The constitutionality of any particu- 
lar governmental mandate, though, would de- 
pend on its specific terms and the underlying 
authority of the governmental entity issuing it. 
OAG 20-14, 2020 Tenn. AG LEXIS 36 (7/24/ 
2020). 

For more than a century, the United States 
Supreme Court has recognized that a commu- 
nity has the right to protect itself against an 
epidemic of disease which threatens the safety 
of its members. Moreover, during an epidemic, 
the traditional tiers of judicial scrutiny do not 
apply. In these narrow circumstances, courts 
are to overturn only those orders that (1) have 
no real or substantial relation to protecting 
public health or (2) are beyond all question, a 
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plain, palpable invasion of rights secured by 
the fundamental law. A governmental mandate 
that requires the general population to wear 
face coverings in public due to the health emer- 
gency caused by COVID-19 satisfies this two- 
prong Jacobson test. First, a governmental 
mandate to wear face coverings in public has a 
real or substantial relation to the COVID-19 
health crisis. Second, a governmental mandate 
to wear face coverings in public does not 
amount to a plain, palpable invasion of rights 
secured by the fundamental law. Even if tradi- 
tional constitutional scrutiny applied, the gov- 
ernmental mandate would not impermissibly 
infringe on a person’s constitutional right to 
liberty or freedom of speech. OAG 20-14, 2020 
Tenn. AG LEXIS 36 (7/24/2020). 


58-2-110. Emergency management powers of political subdivisions. 


Attorney General Opinions. The Tennes- 
see State Guard, like the Tennessee National 
Guard, is a militia under the Constitution of 
Tennessee. While T.C.A. § 58-1-301 provides 
that the governor may call the militia into 
service at any time that “public safety” requires 
it, that law does not appear to comport with the 
Tennessee Constitution. Tennessee’s Constitu- 
tion only permits the governor to call the 
State’s militia into service under very limited 
circumstances. In short, only circumstances 
amounting to a rebellion or invasion permit the 
governor to call out the militia, and even then, 
the legislature must declare, by law, that the 
public safety requires it. The Constitution of 
Tennessee prohibits a group of private citizens 
who are armed and trained for military service 


apart from the regular armed forces from orga- 
nizing into local or regional militias. Further- 
more, T.C.A. § 39-17-314 prohibits Tennessee 
residents from participating in paramilitary 
activities that are undertaken in furtherance of 
a “civil disorder.” Additionally, any number of 
provisions of Tennessee’s Criminal Code could 
apply depending on the circumstances in which 
paramilitary activities are undertaken. The 
Constitution of Tennessee prohibits private in- 
dividuals from organizing into local or regional 
militias; thus, a local government may not 
coordinate or partner with such a militia. More- 
over, local governments may not organize their 
own militias because they lack the authority to 
do so. OAG 21-05, 2021 Tenn. AG LEXIS 7 
(5/6/2021). 


CHAPTER 7 
STATE VETERANS’ HOMES 


58-7-101. Establishment — Purpose — Funding requirements. 


Attorney General Opinions. Under Ten- 
nessee state law, the Tennessee State Veterans’ 
Homes (TSVH) may not admit veterans who 
received a general discharge under honorable 
conditions. Under Tennessee law, TSVH shall 
“provide support and care for honorably dis- 
charged veterans who served in the United 
States armed forces.” An “honorable discharge” 
from the United States armed forces is separate 


and distinct from “a general discharge under 
honorable conditions.” Furthermore, Tennessee 
law is not preempted by federal law, which 
would allow such admissions at TSVH, because 
federal law contemplates that each State will 
establish eligibility and admission criteria for 
its state veterans’ homes. OAG 20-13, 2020 
Tenn. AG LEXIS 35 (6/12/2020). 
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TITLE 61 


PARTNERSHIPS 
CHAPTER 1 
REVISED UNIFORM PARTNERSHIP ACT 


Part 4 RELATIONS OF PARTNERS TO EACH OTHER AND TO PARTNERSHIP 


61-1-404. General standards of partner’s conduct. 


NOTES TO DECISIONS 


1. Duties. 

Judgment creditor’s claim seeking to have 
the state-court judgment declared nondis- 
chargeable under the defalcation prong of 11 
U.S.C.S. § 523(a) should have survived where 
the debtors and the judgment creditor had been 
general partners, T.C.A. § 61-1-404(b)(1) cre- 
ated an express trust on the partnership’s prof- 


its, thereby obligating each partner to act as a 
trustee for the other partners, and thus, the 
debtors were acting in a fiduciary capacity for 
purposes of 11 U.S.C.S. § 523(a)(4). Long v. 
Piercy (In re Piercy), — F.8d —, 2021 FED App. 
291P (6th Cir.), 2021 U.S. App. LEXIS 38495 
(6th Cir. Dec. 29, 2021). 


TITLE 62 
PROFESSIONS, BUSINESSES AND TRADES 


CHAPTER. 
32. Fire Protection AND ALARM SYSTEMS. 


Part 3 Alarm Contractors Licensing Act 
of 1991 


CHAPTER 6 
CONTRACTORS AND CONTRACTING 


Part 1 GENERAL PROVISIONS 


62-6-102. Chapter definitions. 


NOTES TO DECISIONS 


1. Unlicensed Contractors. 

Because no liability could attach to the owner 
of a corporation that was engaged as a contrac- 
tor on the basis of the Tennessee Contractors 
Licensing Act or the Tennessee Consumer Pro- 
tection Act, the trial court properly granted the 
owner summary judgment on those claims; the 


LLC set forth no proof demonstrating that the 
owner misrepresented the status of the corpo- 
ration’s contractor’s license after it expired or 
at any other time. Clarksville Towers, LLC v. 
Straussberger, — S.W.3d —, 2021 Tenn. App. 
LEXIS 186 (Tenn. Ct. App. May 11, 2021). 
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62-6-103. License requirement — Recovery of expenses by unlicensed 


contractor. 


NOTES TO DECISIONS 


1. Unlicensed Contractors. 

Corporation’s license expired before the proj- 
ect was completed; as such the corporation 
acted as an unlicensed contractor since it did 
not maintain a valid contractor’s license 


throughout the entire time period that it per- 
formed the contracting services. Clarksville 
Towers, LLC v. Straussberger, — S.W.3d —, 
2021 Tenn. App. LEXIS 186 (Tenn. Ct. App. 
May 11, 2021). 


CHAPTER 13 
TENNESSEE REAL ESTATE BROKER LICENSE ACT OF 1973 


Part 1 GENERAL PROVISIONS 


62-13-102. Chapter definitions. 


NOTES TO DECISIONS 


1. Broker. 

Trial court did not err by finding that defen- 
dant violated the Tennessee Real Estate Broker 
License Act of 1973, and therefore defendant 
was barred from asserting a claim for damages 
from plaintiffs, prospective home buyers, be- 
cause defendant acted as a broker by attempt- 
ing to sell the home to plaintiffs without obtain- 


ing a real estate broker’s license, defendant was 
not exempt from the broker license require- 
ment since he never owned the home, and 
defendant was not absolved from liability due 
to his use of disclaimers that indicated he was 
not a real estate broker. Soto v. Presidential 
Props., Lic, — S.W.3d —, 2021 Tenn. App. 
LEXIS 173 (Tenn. Ct. App. Apr. 27, 2021). 


62-13-103. Broker or affiliate identified by single act. 


NOTES TO DECISIONS 


1. Party Held to Be Broker. 

Trial court did not err by finding that defen- 
dant violated the Tennessee Real Estate Broker 
License Act of 1973, and therefore defendant 
was barred from asserting a claim for damages 
from plaintiffs, prospective home buyers, be- 
cause defendant acted as a broker by attempt- 
ing to sell the home to plaintiffs without obtain- 


ing a real estate broker’s license, defendant was 
not exempt from the broker license require- 
ment since he never owned the home, and 
defendant was not absolved from liability due 
to his use of disclaimers that indicated he was 
not a real estate broker. Soto v. Presidential 
Props., Lic, — S.W.3d —, 2021 Tenn. App. 
LEXIS 173 (Tenn. Ct. App. Apr. 27, 2021). 


62-13-105. Action by broker to collect compensation. 


NOTES TO DECISIONS 


2. Compensation. 

Trial court did not err by finding that defen- 
dant violated the Tennessee Real Estate Broker 
License Act of 1973, and therefore defendant 
was barred from asserting a claim for damages 
from plaintiffs, prospective home buyers, be- 
cause defendant acted as a broker by attempt- 
ing to sell the home to plaintiffs without obtain- 


ing a real estate broker’s license, defendant was 
not exempt from the broker license require- 
ment since he never owned the home, and 
defendant was not absolved from liability due 
to his use of disclaimers that indicated he was 
not a real estate broker. Soto v. Presidential 
Props., Llc, — S.W.3d —, 2021 Tenn. App. 
LEXIS 173 (Tenn. Ct. App. Apr. 27, 2021). 
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Part 3 QUALIFICATIONS AND LICENSING 


62-13-301. License requirement. 


NOTES TO DECISIONS 


3. License Required. 

Trial court did not err by finding that defen- 
dant violated the Tennessee Real Estate Broker 
License Act of 1973, and therefore defendant 
was barred from asserting a claim for damages 
from plaintiffs, prospective home buyers, be- 
cause defendant acted as a broker by attempt- 
ing to sell the home to plaintiffs without obtain- 


ing a real estate broker’s license, defendant was 
not exempt from the broker license require- 
ment since he never owned the home, and 
defendant was not absolved from liability due 
to his use of disclaimers that indicated he was 
not a real estate broker. Soto v. Presidential 
Props., Lic, — S.W.3d —, 2021 Tenn. App. 
LEXIS 173 (Tenn. Ct. App. Apr. 27, 2021). 


62-13-312. Discipline — Refusal, revocation or suspension of license — 
Downgrading of licenses — Automatic revocation. 


Attorney. General Opinions. Any person 
or entity may disburse a commission, or any 
valuable consideration, for the performance of 
the acts specified in the Tennessee Real Estate 
Broker License Act. Nothing prohibits a li- 
censed principal real estate broker from del- 
egating to a title company or other party the 
authority to disburse commissions. An agency 


relationship created by T.C.A. § 62-13-401, or 
by common contractual or agency law, allows a 
licensed principal real estate broker to contrac- 
tually delegate the broker’s duty to disburse a 
commission or other consideration for a real 
estate transaction. OAG 21-01, 2021 Tenn. AG 
LEXIS 1 (1/15/2021). 


Part 4 REPRESENTATION BY REAL ESTATE AGENTS 


62-13-401. Creation of agency relationship. 


Attorney General Opinions. Any person 
or entity may disburse a commission, or any 
valuable consideration, for the performance of 
the acts specified in the Tennessee Real Estate 
Broker License Act. Nothing prohibits a li- 
censed principal real estate broker from del- 
egating to a title company or other party the 
authority to disburse commissions. An agency 


relationship created by T.C.A. § 62-13-401, or 
by common contractual or agency law, allows a 
licensed principal real estate broker to contrac- 
tually delegate the broker’s duty to disburse a 
commission or other consideration for a real 
estate transaction. OAG 21-01, 2021 Tenn. AG 
LEXIS 1 (1/15/2021). 


CHAPTER 32 
FIRE PROTECTION AND ALARM SYSTEMS 


Part 3 Atarm Contractors Licensinc AcT OF 
1991 


SECTION. 
62-32-303. Part definitions. 


Part 3 ALARM Contractors LICENSING Act oF 1991 


62-32-303. Part definitions. 


As used in this part, unless the context otherwise requires: 
(1) “Alarm system” means any electrical device, signaling device, or 
combination of those devices used to signal or detect a burglary, fire, robbery, 
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or medical emergency; 

(2) “Alarm systems contractor” means any person, firm, association or 
corporation that sells or attempts to sell, installs, services or monitors alarm 
systems, signal devices, fire alarms, burglar alarms, television cameras or 
still cameras used to detect fire, burglary, breaking or entering, intrusion, 
shoplifting, pilferage or theft; 

(3) “Alarm verification” means an attempt by a monitoring company or its 
representative to contact a burglar alarm location or a burglar alarm user by 
telephone or other electronic means to determine whether a burglar alarm 
signal is valid in an attempt to avoid unnecessary police response before 
requesting law enforcement to be dispatched to the location. Alarm verifi- 
cation further means that at least a second call shall be made to a different 
number if the first attempt fails to reach an alarm user; 

(4) “Burglar alarm system” means an alarm or monitoring system that 
has the primary function of detecting or responding to emergencies other 
than fire; 

(5) “Business entity” means each location from which alarm systems are 
sold, installed or serviced; 

(6) “Certification” means the authority granted by the commissioner to do 
business as an alarm systems contractor; 

(7) “Commissioner” means the commissioner of commerce and insurance; 

(8) “Fire alarm system” means an alarm or monitoring system that is 
intended to respond to or detect fire, heat, smoke or other byproducts of 
combustion; 

(9)(A) “Good moral character” means an individual with high legal, moral 

and ethical values; 

(B)(Gi) The following shall be prima facie evidence that an individual does 
not have good moral character: 

(a) Conviction by any local, state, federal or military court of any 
crime involving the illegal use, possession, sale, manufacture, distri- 
bution or transportation of a controlled substance, controlled sub- 
stance analogue, drug or narcotic; 

(6b) Conviction of a crime involving felonious assault; 

(c) Conviction of a crime involving unlawful breaking or entering, 
burglary, larceny or arson; 

(d) Conviction as an habitual criminal; or 

(e) An addiction to alcohol or a narcotic drug; 

(ii) For purposes of subdivision (9)(B)(i), “conviction” means and 
includes the entry of a plea of guilty, plea of no contest or a verdict 
rendered in open court by a judge or jury; 

(10) “Installation” means the installation, maintenance, service and re- 
pair of alarm systems; 

(11) “Monitoring” means any off-site central monitoring station or loca- 
tion that receives electronic burglar alarm, closed circuit television or fire 
alarm signals from multiple locations and notifies or dispatches, or both, 
other persons to emergency burglaries, hold ups, thefts, vandalism, civil 
unrest, personal emergencies or fire alarm conditions; and 

(12) “Qualifying agent” means any individual licensed by the commis- 
sioner whose qualifications have been demonstrated to the commissioner for 
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overseeing and supervising alarm systems contractor Hos of any 
classification or combination of classifications. 


History. 

Acts 1991, ch. 400, § 3; 1993, ch. 429, § 6; 
1996, ch. 848, §§ 1, 2; 2007, ch. 160, § 1; 2012, 
ch. 848, § 63; 2021, ch. 294, §§ 20, 21, 32. 


Compiler’s Notes. This section is set out in 
the Advance Code Service to correct the text of 
subdivision (1) which was printed incorrectly in 
the 2021 cumulative supplement. 


TITLE 63 


PROFESSIONS OF THE HEALING ARTS 
CHAPTER 1 
DIVISION OF HEALTH RELATED BOARDS 


Part 1 GENERAL PROVISIONS 


63-1-120. Denial, withholding, suspending, limiting or restricting 
licensure, certification, permit, or authorization or oth- 
erwise disciplining holder of license, certificate, permit, 
or authorization — Disciplinary actions. 


NOTES TO DECISIONS 


3. Manner of Enforcement. 

In a case involving reciprocal revocation of a 
registered nurse license, the Tennessee Board 
of Nursing did not violate her right to proce- 
dural due process by imposing discipline based 
on the California Board’s finding that she per- 
formed a procedure against the patient’s will 
and without a doctor’s order; Tennessee law 
does not require an administrative agency to 
conduct an independent investigation of the 


underlying facts of a reporting state’s final 
order before imposing sanctions pursuant to 
T.C.A. § 63-1-120. After concluding that the 
Tennessee Department of Health had pre- 
sented sufficient evidence to authorize disci- 
plinary action against the registered nurse’s 
license, the Board had the authority to consider 
what sanction to impose. Poursaied v. Tenn. Bd. 
of Nursing, — S.W.3d —, 2021 Tenn. App. 
LEXIS 414 (Tenn. Ct. App. Oct. 14, 2021). 


TITLE 66 


PROPERTY 
CHAPTER 7 
LEASES 


66-7-102. Effect of injury to buildings. 


NOTES TO DECISIONS 


5. Breach of Lease. 

Lessee did not breach a commercial lease by 
failing to utilize fire insurance proceeds to 
restore the leased premises following the de- 
struction of the building on the premises by 
wildfires because the fire loss provision of the 
lease limited the lessee’s duty to making re- 
pairs to the leased premises only in the event 


that those repairs reasonably could have been 
made within ten working days, but there was 
no dispute that fire damage repairs could not 
have been reasonably completed within ten 
working days. Hall v. Park Grill, LLC, — 
S.W.3d —, 2021 Tenn. App. LEXIS 207 (Tenn. 
Ct. App. May 26, 2021). 
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CHAPTER 11 
MECHANICS’ AND MATERIALMEN’S LIENS 


Part 1 GENERAL PROVISIONS 


66-11-101. Chapter definitions. 


NOTES TO DECISIONS 


6. Contractor. 

Because the owner of a corporation that was 
engaged as a contractor was not acting as a 
prime or remote contractor pursuant to the 
definitions found in the Trust Fund Statute, the 
trial court properly granted him summary 
judgment; the construction contract was be- 
tween a limited liability company (LLC) and 


the corporation, and the record contained no 
proof that the owner was in privity of contract 
with the LCC or that he personally provided 
work, labor, materials, services, or equipment. 
Clarksville Towers, LLC v. Straussberger, — 
S.W.3d —, 2021 Tenn. App. LEXIS 186 (Tenn. 
Ct. App. May 11, 2021). 


66-11-138. Contractor’s misapplication of payments — Violation. 


NOTES TO DECISIONS 


10. Sufficient Evidence. 

Because the owner of a corporation that was 
engaged as a contractor was not acting as a 
prime or remote contractor pursuant to the 
definitions found in the Trust Fund Statute, the 
trial court properly granted him summary 
judgment; the construction contract was be- 
tween a limited liability company (LLC) and 


the corporation, and the record contained no 
proof that the owner was in privity of contract 
with the LCC or that he personally provided 
work, labor, materials, services, or equipment. 
Clarksville Towers, LLC v. Straussberger, — 
S.W.3d —, 2021 Tenn. App. LEXIS 186 (Tenn. 
Ct. App. May 11, 2021). 


CHAPTER 34 
PROMPT PAY ACT 


Part 1 GENERAL PROVISIONS 


66-34-104. Retention of portion of contract price in escrow — Applica- 
bility — Mandatory compliance. 


NOTES TO DECISIONS 


ANALYSIS 


9. Attorney’s Fees and Penalties. 
10. No Liability. 


9. Attorney’s Fees and Penalties. 
Statutory framework indicates the legisla- 
ture’s resolve to make it not worthwhile for 
contractors to abuse the lawful mechanism of 
withholding retainage to ensure completion of 
work; interpreting subsection (c) to assess the 
statutory penalty anew each day reflects the 
natural and ordinary meaning of the statutory 
language and aligns with the context and pur- 


pose of the Prompt Pay Act as a whole. Snake 
Steel, Inc. v. Holladay Constr. Grp., LLC, — 
S.W.3d —, 2021 Tenn. LEXIS 176 (Tenn. June 
30, 2021). 

$300 per day penalty is assessed each day 
retainage is not deposited in a statutorily- 
compliant escrow account; consequently, while 
a subcontractor’s claim for the statutory pen- 
alty is subject to the one-year statute of limita- 
tions, if the subcontractor can establish that a 
contractor was required to deposit the retain- 
age into an escrow account, the subcontractor is 
not precluded from recovering the penalty as- 
sessed each day during the period commencing 
365 days before the complaint was filed. Snake 
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Steel, Inc. v. Holladay Constr. Grp., LLC, — 
S.W.3d —, 2021 Tenn. LEXIS 176 (Tenn. June 
30, 2021). 

Provided a subcontractor could establish a 
contractor was required to deposit retainage 
funds into an escrow account, the statute of 


limitations did not preclude it from recovering — 


the penalty commencing 365 days before the 
filing of the complaint and for each day follow- 
ing the filing, up to the day the contractor 
tendered the retainage to the subcontractor; for 
years after the subcontractor completed its 
work, the contractor received the benefit of 
retainage that rightfully belonged to it. Snake 
Steel, Inc. v. Holladay Constr. Grp., LLC, — 
S.W.3d —, 2021 Tenn. LEXIS 176 (Tenn. June 
30, 2021). 
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10. No Liability. 

Trial court properly granted summary judg- 
ment in favor of the owner of a corporation that 
was engaged as a contractor on a limited liabil- 
ity company’s (LLC) claim under the Prompt 
Pay Act because the owner was not a prime or 
remote contractor; the LLC did not prove that 
there was any express or implied indication of a 
legislative intent to create or deny a private 
right of action benefitting an owner, and imply- 
ing such a right was inconsistent with the 
underlying purpose of the legislation. Clarks- 
ville Towers, LLC v. Straussberger, — S.W.3d 
—, 2021 Tenn. App. LEXIS 186 (Tenn. Ct. App. 
May 11, 2021). 


Part 3 PRIME CONTRACTOR/REMOTE CONTRACTOR PAYMENT 


66-34-304. Payments to be held in trust by prime contractor. 


NOTES TO DECISIONS 


ANALYSIS 


1 No Liability. 
yA Construction. 
3 In General. 


1. No Liability. 

Trial court properly granted summary judg- 
ment in favor of the owner of a corporation that 
was engaged as a contractor on a limited liabil- 
ity company’s (LLC) claim under the Prompt 
Pay Act because the owner was not a prime or 
remote contractor; the LLC did not prove that 
there was any express or implied indication of a 
legislative intent to create or deny a private 
right of action benefitting an owner, and imply- 
ing such a right was inconsistent with the 
underlying purpose of the legislation. Clarks- 
ville Towers, LLC v. Straussberger, — S.W.3d 
—, 2021 Tenn. App. LEXIS 186 (Tenn. Ct. App. 
May 11, 2021). 

Trial court properly granted summary judg- 
ment in favor of an owner of a corporation 
engaged as a contractor on a limited liability 
company’s (LLC) claim under the Prompt Pay 
Act because the owner was not a prime or 
remote contractor; the LLC’s reliance on the 
doctrine of equitable subrogation was unavail- 
ing because it had never been applied in the 
context of a claim under the Act, and assuming 
it did apply, the LLC failed to show the owner 
would be the party from whom repayment 
could be sought. Clarksville Towers, LLC v. 


Straussberger, — S.W.3d —, 2021 Tenn. App. 
LEXIS 186 (Tenn. Ct. App. May 11, 2021). 


2. Construction. 

Prompt Pay Act’s provisions do not impose 
personal liability on the owner of a company 
when that company is operating as a prime 
contractor; no private right of action benefitting 
an owner is implied within the Prompt Pay Act 
because an owner is not an intended benefi- 
ciary within the protection of the statute, as 
evinced by the statute’s sole focus on the timely 
payment of contractors and subcontractors, and 
implying such a right is inconsistent with the 
underlying purpose of the legislation. Clarks- 
ville Towers, LLC v. Straussberger, — S.W.3d 
—, 2021 Tenn. App. LEXIS 186 (Tenn. Ct. App. 
May 11, 2021). 


3. In General. 

Dismissal of adversary proceeding in which a 
debtor, that was general contractor, sought to 
pursue a claim for the return of money that the 
debtor paid to a subcontractor, as a voidable 
preference, was inappropriate because the 
debtor sufficiently pleaded in the amended 
complaint that the debtor issued a payment 
check to the subcontractor that was drawn from 
the only checking account which the debtor 
owned and used for project-related revenues 
and expenses and that the account contained 
commingled constructive trust and non-trust 
funds. Strauss Co. v. Jarrett Builders, Inc., — 
B.R. —, 2021 Bankr. LEXIS 2634 (Bankr. E.D. 
Tenn. Sept. 27, 2021). 
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Part 6 REMEDIES FOR DELINQUENT PAYMENT OR NONPAYMENT 


66-34-602. Nonpayment — Notice of intent to seek relief under chapter 
— Remedies — Attorney’s fees — Bond. 


NOTES TO DECISIONS 


ANALYSIS 


1. Attorney’s Fees. 
3. No Liability. 
4 Construction. 


1. Attorney’s Fees. 

Subcontractor was not entitled to recover the 
attorneys’ fees it incurred in the first and 
second appeals of the case because the subcon- 
tractor did not include in its statement of the 
issues presented for review, or elsewhere in its 
appellate briefs, a request to recover the attor- 
neys’ fees it incurred in the first or second 
appeal. E Sols. for Buildings, LLC v. Knestrick 
Contrs., Inc., — S.W.3d —, 2021 Tenn. App. 
LEXIS 363 (Tenn. Ct. App. Sept. 13, 2021). 

Subcontractor was not entitled to recover the 
attorneys’ fees which the subcontractor in- 
curred in the trial court defending a supplier’s 
claims against the subcontractor because the 
fees pertained to the subcontractor defending 
the claims asserted against the subcontractor 
by the supplier that were not related to the 
subcontractor’s claims against the contractor. E 
Sols. for Buildings, LLC v. Knestrick Contrs., 
Inc., — S.W.3d —, 2021 Tenn. App. LEXIS 363 
(Tenn. Ct. App. Sept. 13, 2021). 

Subcontractor was not entitled to an award of 
attorneys’ fees on appeal because the subcon- 
tractor did not prevailed on any of the issues on 
appeal. E Sols. for Buildings, LLC v. Knestrick 
Contrs., Inc., — S.W.3d —, 2021 Tenn. App. 
LEXIS 363 (Tenn. Ct. App. Sept. 13, 2021). 

Subcontractor was not entitled to recover 
copying costs, postage expenses, filing fees, 
state litigation tax, and court reporter fees 
because the subcontractor was not entitled by 
statute to recover additional out-of-pocket ex- 
penses as part of the subcontractor’s claim for 
attorneys’ fees. E Sols. for Buildings, LLC v. 
Knestrick Contrs., Inc., — S.W.3d —, 2021 
Tenn. App. LEXIS 363 (Tenn. Ct. App. Sept. 13, 
2021). 


3. No Liability. 

Trial court properly granted summary judg- 
ment in favor of an owner of a corporation 
engaged as a contractor on a limited liability 
company’s (LLC) claim under the Prompt Pay 
Act because the owner was not a prime or 
remote contractor; the LLC’s reliance on the 
doctrine of equitable subrogation was unavail- 
ing because it had never been applied in the 
context of a claim under the Act, and assuming 
it did apply, the LLC failed to show the owner 
would be the party from whom repayment 
could be sought. Clarksville Towers, LLC v. 
Straussberger, — S.W.3d —, 2021 Tenn. App. 
LEXIS 186 (Tenn. Ct. App. May 11, 2021). 

Trial court properly granted summary judg- 
ment in favor of the owner of a corporation that 
was engaged as a contractor on a limited liabil- 
ity company’s (LLC) claim under the Prompt 
Pay Act because the owner was not a prime or 
remote contractor; the LLC did not prove that 
there was any express or implied indication of a 
legislative intent to create or deny a private 
right of action benefitting an owner, and imply- 
ing such a right was inconsistent with the 
underlying purpose of the legislation. Clarks- 
ville Towers, LLC v. Straussberger, — S.W.3d 
—, 2021 Tenn. App. LEXIS 186 (Tenn. Ct. App. 
May 11, 2021). 


4. Construction. 

Prompt Pay Act’s provisions do not impose 
personal liability on the owner of a company 
when that company is operating as a prime 
contractor; no private right of action benefitting 
an owner is implied within the Prompt Pay Act 
because an owner is not an intended benefi- 
ciary within the protection of the statute, as 
evinced by the statute’s sole focus on the timely 
payment of contractors and subcontractors, and 
implying such a right is inconsistent with the 
underlying purpose of the legislation. Clarks- 
ville Towers, LLC v. Straussberger, — S.W.3d 
—, 2021 Tenn. App. LEXIS 186 (Tenn. Ct. App. 
May 11, 2021). 
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TITLE 67 


TAXES AND LICENSES 
CHAPTER 1 
GENERAL PROVISIONS 


Part 18 TaxpavyER REMEDIES FoR DISPUTED TAXES 


67-1-1802. Refunds — Report of debts. 


NOTES TO DECISIONS 


5. Time Limitations. 

Trial court properly dismissed, for lack of 
jurisdiction, a taxpayer’s complaint to obtain a 
refund because the extension agreements be- 
tween the taxpayer and the Department of 
Revenue did not extend the statutory one-year 
period for suit to be filed, it was undisputed 


that taxpayer did not file its refund claim 
within the one-year statute of limitations, and 
the Department did not consent to suit being 
filed beyond the one-year period. Zimmer US, 
Inc. v. Gerregano, — S.W.3d —, 2021 Tenn. App. 
LEXIS 285 (Tenn. Ct. App. July 19, 2021). 


CHAPTER 4 
PRIVILEGE AND EXCISE TAXES 


Part 6 GENERAL REVENUE Law — LiticatTion Tax 


67-4-605. Liability of clerks for uncollected taxes. 


Attorney General Opinions. T.C.A. § 67- 
4-605(c) requires a court clerk, including the 
clerk of a court of general sessions, to report to 
the Department of Revenue all general sessions 
court judges who suspend litigation taxes for 
indigent criminal defendants. However, T.C.A. 
§ 67-4-605(b) has no application to court clerks 
who do not report a judicial suspension of 
litigation taxes. It applies only to a clerk who 
fails or refuses to collect and pay over to the 


Department of Revenue litigation taxes that 
have not been judicially suspended, in which 
case it imposes liability for the tax on the clerk. 
As it does not deal with a clerk’s failure to 
report a judicial waiver of a litigation tax, it 
simply has no application to general sessions 
court clerks who do not report a judicial waiver 
of litigation taxes for indigent defendants. OAG 
21-10, 2021 Tenn. AG LEXIS 10 (6/22/2021). - 


Part 7 Business Tax Act 


67-4-702. Part definitions. 


NOTES TO DECISIONS 


4. Wholesale Sale. 

Considering the natural construction of the 
wholesale definition in TC.A. § 67-4- 
702(a)(24)(A)-(B) (2013), together with Tennes- 
see precedent interpreting the definition’s lan- 
guage, the trial court did not err in finding, as a 
matter of law, that all three activities - process- 
ing, manufacture and conversion - are modified 
by the phrase “into articles of tangible personal 


property for resale where the industrial mate- 
rials become a component part of the finished 
product,” such that “component part” means a 
component part of the manufactured product, 
not a component part of manufacturing equip- 
ment. Bearing Distribs., Inc. v. Gerregano, — 
S.W.3d —, 2022 Tenn. App. LEXIS 2 (Tenn. Ct. 
App. Jan. 5, 2022). 
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67-5-1511 


CHAPTER 5 
PROPERTY TAXES 


Part 1 Levy or Tax 


67-5-102. Taxation by county. 


NOTES TO DECISIONS 


2. Taxing Power of County. 

In a collateral attack of a tax sale of real 
property, the trial court properly denied plain- 
tiffs emergency application for a restraining 
order to prevent defendants from taking the 
property because he failed to pay property 


taxes, the government filed suit to collect the 
taxes, and the court had the authority to sell 
the property. McWilliams v. Shelby Cty. Land 
Bank, — S.W.3d —, 2022 Tenn. App. LEXIS 37 
(Tenn. Ct. App. Jan. 31, 2022). 


Part 6 CLASSIFICATION AND ASSESSMENT — VALUATION 


67-5-601. General policy — Legislative findings. 


NOTES TO DECISIONS 


5. Valuation Method. 

Valuation of taxpayers’ unimproved parcels 
of real property in a subdivision was appropri- 
ate because, although the Tennessee Assess- 
ment Appeals Commission was presented with 
conflicting expert testimony with regard to the 
appropriate valuation methodology to be ap- 
plied to the taxpayers’ lots, substantial and 


material evidence supported the Commission’s 
determination that the comparable sales 
method, rather than the discounted cash flow 
method, constituted an appropriate method for 
valuing the properties. Cress v. Tenn. State Bd. 
of Equalization, — S.W.3d —, 2021 Tenn. App. 
LEXIS 439 (Tenn. Ct. App. Nov. 5, 2021). 


67-5-602. Assessment guided by manuals — Factors for consideration. 


NOTES TO DECISIONS 


8. Valuation Method. 

Valuation of taxpayers’ unimproved parcels 
of real property in a subdivision was appropri- 
ate because, although the Tennessee Assess- 
ment Appeals Commission was presented with 
conflicting expert testimony with regard to the 
appropriate valuation methodology to be ap- 
plied to the taxpayers’ lots, substantial and 


material evidence supported the Commission’s 
determination that the comparable sales 
method, rather than the discounted cash flow 
method, constituted an appropriate method for 
valuing the properties. Cress v. Tenn. State Bd. 
of Equalization, — S.W.3d —, 2021 Tenn. App. 
LEXIS 439 (Tenn. Ct. App. Nov. 5, 2021). 


Part 15 AssESSMENT REviEw — State Boarp or EQUALIZATION 


67-5-1511. Finality of board action — Collection of taxes — Judicial 


review. 


NOTES TO DECISIONS 


2. Standard of Review. 

Trial court applied the correct standard when 
performing judicial review of the Tennessee 
Assessment Appeals Commission’s final deci- 


sion regarding the valuation of taxpayers’ un- 
improved parcels of real property because the 
trial court conducted a hearing and afforded 
the parties the opportunity to present addi- 


67-5-2005 


tional evidence. The trial court then considered 
that evidence, along with the administrative 
record, in determining whether the Commis- 
sion’s decision was supported by substantial 
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and material evidence. Cress v. Tenn. State Bd. 
of Equalization, — S.W.3d —, 2021 Tenn. App. 
LEXIS 439 (Tenn. Ct. App. Nov. 5, 2021). 


Part 20 DELINQUENT TAXES 


67-5-2005. Delinquent municipal real property taxes — Tax sale. 


NOTES TO DECISIONS 


3. Tax Sale. 

In a collateral attack of a tax sale of real 
property, the trial court properly denied plain- 
tiffs emergency application for a restraining 
order to prevent defendants from taking the 
property because he failed to pay property 


taxes, the government filed suit to collect the 
taxes, and the court had the authority to sell 
the property. McWilliams v. Shelby Cty. Land 
Bank, — S.W.3d —, 2022 Tenn. App. LEXIS 37 
(Tenn. Ct. App. Jan. 31, 2022). 


Part 24 Tax Lizn — ENFORCEMENT GENERALLY 


67-5-2405. Filing and prosecution of suits. 


NOTES TO DECISIONS 


6. Tax Sale. 

In a collateral attack of a tax sale of real 
property, the trial court properly denied plain- 
tiffs emergency application for a restraining 
order to prevent defendants from taking the 
property because he failed to pay property 


taxes, the government filed suit to collect the 
taxes, and the court had the authority to sell 
the property. McWilliams v. Shelby Cty. Land 
Bank, — S.W.3d —, 2022 Tenn. App. LEXIS 37 
(Tenn. Ct. App. Jan. 31, 2022). 


Part 25 Tax Lien — SALE OF PROPERTY 


67-5-2501. Sale of land generally. 


NOTES TO DECISIONS 


2. Remedies Available Only to Govern- 
ment. 

In a collateral attack of a tax sale of real 
property, the trial court properly denied plain- 
tiffs emergency application for a restraining 
order to prevent defendants from taking the 


67-5-2502. Notice of sale of land. 


property because he failed to pay property 
taxes, the government filed suit to collect the 
taxes, and the court had the authority to sell 
the property. McWilliams v. Shelby Cty. Land 
Bank, — S.W.3d —, 2022 Tenn. App. LEXIS 37 
(Tenn. Ct. App. Jan. 31, 2022). 


NOTES TO DECISIONS 


3. Registration Requirements. 
Borrower’s children made payments on the 
loan but never told the creditor or trustee of the 
borrower’s death, and affidavits of heirship did 
not constitute constructive notice of the chil- 
dren’s interest as they stated an entirely differ- 
ent first name and were indexed that way, and 
for more than four years following the borrow- 


er’s death, neither child took any steps to 
register the property owner’s name and address 
with the assessor. As the trustee had no notice 
of the children’s interests, he was not required 
to list them in the advertisement of the sale. 
Smith v. Hughes, — S.W.3d —, 2021 Tenn. App. 
LEXIS 180 (Tenn. Ct. App. May 5, 2021). 
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68-3-306 


TITLE 68 
HEALTH, SAFETY AND ENVIRONMENTAL PROTECTION 


SAFETY 


CHAPTER. 
105. TENNESSEE BiastinGc Stanparps Act or 1975. 


HEALTH 
CHAPTER 3 
VITAL RECORDS ACT OF 1977 


Part 3 Birtus 


68-3-305. Father’s name on birth certificate — Surname of child. 


NOTES TO DECISIONS 


1. Best Interest. 

Father presented no evidence that changing 
the child’s surname would benefit the child 
because his surname had a negative connota- 
tion in the community as he had been convicted 
of several crimes and been accused by his 
business partners of stealing $2,000, he ac- 


knowledged that the mother’s surname had no 
negative connotation in the community, and the 
father’s testimony showed that changing the 
child’s surname from that of the mother could 
cause the child difficulty. Lockhart v. Higgins, 
— $.W.3d —, 2021 Tenn. App. LEXIS 314 
(Tenn. Ct. App. Aug. 9, 2021). 


68-3-306. Birth from artificial insemination. 


NOTES TO DECISIONS 


ANALYSIS 


3 Construction. 
4, Husband. 


3. Construction. 

There is nothing found requiring a written 
agreement between spouses for a child con- 
ceived through artificial insemination to be 
deemed a legitimate child of the marriage. 
Harrison v. Harrison, — S.W.3d —, 2021 Tenn. 
App. LEXIS 417 (Tenn. Ct. App. Oct. 15, 2021). 


4. Husband. 
Word “husband” must be interpreted to in- 
clude both the male and female genders. Har- 


rison v. Harrison, — S.W.3d —, 2021 Tenn. App. 
LEXIS 417 (Tenn. Ct. App. Oct. 15, 2021). 

Because the word “husband” must be inter- 
preted to include both the male and female 
genders, T.C.A. § 68-3-306 applied in a gender- 
neutral manner and both children born to the 
wife via artificial insemination during her mar- 
riage to her wife were “deemed” to be her 
spouse’s legitimate children. The court was 
required to presume that there was sufficient 
evidence to support the finding that the intent 
of the wife and her spouse and the sperm donor 
was that the donor donate his sperm and not be 
involved as a parent to the children. Harrison v. 
Harrison, — S.W.3d —, 2021 Tenn. App. LEXIS 
417 (Tenn. Ct. App. Oct. 15, 2021). 
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CHAPTER 11 
HEALTH FACILITIES AND RESOURCES 


Part 2 REGULATION OF HEALTH AND RELATED FACILITIES 


68-11-205. Practice in healing arts or medicine by partnership, per- 
son, association or corporation unauthorized. 


NOTES TO DECISIONS 


2. Government Agency Employer. 

A treating physician was subject to the vari- 
ous duties and covenants imposed on the phy- 
sician by the physician’s employer, a wholly 
owned subsidiary of a county general hospital 
district, and the employer exhibited sufficient 


control overt the physician’s employment such 
that the physician was considered an employee 
pursuant to Tennessee’s Governmental Tort Li- 
ability Act, T.C.A. § 29-20-101 et seq. Braylon 
W. v. Walker, — S.W.3d —, 2021 Tenn. App. 
LEXIS 281 (Tenn. Ct. App. July 15, 2021). 


68-11-262. Limit on amount of charges for services to an uninsured 


patient. 


NOTES TO DECISIONS 


1. Construction. 

T.C.A. § 68-11-262 does not include indicia 
that the legislature intended to invalidate con- 
tracts in which a patient agrees to pay his 
account at the rates stated in a hospital price 


list as against public policy. Williams v. Hen- 
dersonville Hosp. Corp., — S.W.3d —, 2021 
Tenn. App. LEXIS 443 (Tenn. Ct. App. Nov. 10, 
2021). 


Part 16 TENNESSEE HEALTH SERVICES AND PLANNING AcT oF 2021 


68-11-1607. Certificate of need — Applications — Exemptions — Reg- 
istration of equipment — Critical access hospital desig- 


nation. 


NOTES TO DECISIONS 


3. Proof of Receipt. 

Trial court erred by granting the motion to 
dismiss for failure to state a claim because the 
City’s petition sufficiently alleged that the no- 
tice requirements of the statute were not satis- 
fied by the treatment center. Proof of receipt 
was required as the purpose of the notice pro- 


vision was to afford the relevant officials an 
opportunity to participate in a Tennessee 
Health Services and Development Agency hear- 
ing on whether a certificate of need was 
granted. City of Cleveland v. Health Servs. & 
Dev. Agency, — S.W.3d —, 2022 Tenn. App. 
LEXIS 31 (Tenn. Ct. App. Jan. 27, 2022). 


SAFETY 
CHAPTER 105 
TENNESSEE BLASTING STANDARDS ACT OF 1975 


SECTION. 
68-105-103. Requirements governing blasting. 
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68-105-103. Requirements governing blasting. 


(a) The use of explosives for the purpose of blasting in the neighborhood of 
any public highway, dwelling house, public building, school, church, commer- 
cial or institutional building, or pipeline or other public utility facility, 
including, but not limited to, electrical and communications cables or wires, 
shall be done in accordance with this chapter and the rules and regulations 
promulgated by the department. 

(b) Blasting operations without instrumentation will be considered as being 
within the limits set forth in this section, if such blasting operations are 
conducted in accordance with § 68-105-104 and such other rules and regula- 
tions as may be promulgated by the department. 

(c) Instruments for determining particle velocity as set forth in this chapter 
shall be limited to such specific types of devices as have been expressly 
approved by the department, and the commissioner or the commissioner’s duly 
authorized agent may enter upon any premises for the purpose of conducting 
or supervising any necessary instrumentations provided by this chapter. 

(d) Whenever blasting operations are to be conducted within one hundred 
feet (100’) of any pipeline distributing liquefied or liquid petroleum or 
manufactured, mixed or natural gas, the person who will conduct such blasting 
operations shall notify the department of commerce and insurance and the 
utility company having control of such pipeline at least three (3) full working 
days, except Sundays and holidays, prior to blasting. Whenever blasting 
operations are to be conducted on a single project for a period of more than one 
(1) day, a single notification of intention shall constitute compliance with the 
requirements of this subsection (d). 

(e) Blasting operations shall not be conducted within close proximity of any 
public highway, unless reasonable precautionary measures are taken to 
safeguard the public. 

(f) When blasting operations are conducted at the immediate location of any 
dwelling house, public building, school, church, commercial or institutional 
building that would result in ground vibrations having a particle velocity 
exceeding the limits provided by this chapter, such blasting operations may 
proceed after receiving written consent from the property owner or owners 
affected. 

(g) When blasting is done in congested areas or in proximity to a structure, 
railway, or highway, or any other installation that may be damaged, the blaster 
shall take special precautions in the loading, delaying, initiation, and confine- 
ment of each blast with mats or other methods so as to control the throw of 
fragments, and thus prevent bodily injury or property damage. 

(h) When a blast is about to be fired, ample warning shall be given to allow 
all persons to retreat to a safe place, and care shall be taken to ascertain that 
all persons are in the clear. Each blaster shall follow a definite plan of warning 
signals that can be clearly seen or heard by anyone in the blasting area. The 
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blaster shall inform all persons in the proximity of the established procedure, 
and shall take additional precautions when entry into the area is not easily 
denied. 

(i) Where the standard table of distance is exceeded, that is, a scaled 
distance that is less than 50, the blaster shall provide notice to all structures 
in that area. 

(j)(1) Any person conducting blasting operations in the vicinity of any 

pipeline referred to in subsection (d) shall use: 

(A) Ablast hole drilling pattern and blast initiation procedure that will 
provide the greatest relief possible in the direction away from the pipeline; 
and 

(B) A type of explosive designed to limit propagation between blast 
holes. 

(2) All blasting operations in the vicinity of any such pipeline shall be 
conducted as follows: 

(A) The blast depth in the initial excavation shall be limited to the 
elevation of the top of the pipeline, plus one-half (2) of the distance from 
the nearest blast hole to the pipeline; 

(B) Subsequent excavations when approaching such pipelines shall be 
limited to one-half (12) the horizontal distance from the nearest blast hole 
to the pipeline; 

(C) Under the conditions described in subdivision (j)(1), the diameter of 
the blast hole shall not exceed three inches (3”), and only one (1) blast hole 
may be fired per delay; 

(D) When a free face has been established to the finished depth of the 
trench, subdivisions (j)(1) and (2) shall not apply; 

(EK) Monitored blasting shall not exceed two inches (2”) per second peak 
particle velocity as measured by a seismograph at a liquid petroleum 
pipeline or four inches (4”) per second peak particle velocity as measured 
by a seismograph at all other pipelines referred to in subsection (d); and 

(F) Any pipeline owner or operator seeking more restrictive vibration 
limits shall apply to the department under § 68-105-109(f), and indicate 
on the application the desired limit, in inches per second. 

(3) When blasting is done in the vicinity of other utility lines: 

(A) Reasonable precautionary measures shall be taken to protect the 
line; and 

(B) In the case of underground utilities, the blaster shall give notice to 
the department and the utility company at least seventy-two (72) hours in 
advance of the blasting operation. 

(k)(1)(A) Except as provided in subdivision (k)(5), in all instances other than 
as provided in subsection (d) and subdivision (j)(3)(B), the person who will 
be conducting blasting operations shall give notice to the department of 
commerce and insurance of the exact location a blast or blasts will occur. 
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Such notice shall be made, in such manner as required by the commis- 
sioner, at least seventy-two (72) hours before the blasting operations 
commence. 

(B) Such notice shall include a beginning and ending date for the 
blasting. 

(C) No additional notification shall be required for blasts that are to 
occur during the period of time included in the notice. 

(D) If a public utility provider requires blasting to restore services in 
unusual circumstances, the public utility provider or the provider’s 
designated contractor may begin blasting operations prior to notifying the 
department; provided, that notice shall be provided as soon as possible. 
(2) If the blasting operation is in a permanent location such as, but not 

limited to, a commercial quarry, mine or cemetery that has recurring 
blasting operations, the requirements of this subsection (k) shall be met if 
the person who will be conducting the blasting operations files a one-time 
notice of the location with the department. 

(3)(A) Until January 1, 2011, if notice is not given as required in this 

subsection (k), the commissioner may assess a fine in the amount of one 

hundred dollars ($100) but, for good cause shown, may waive the payment 
of such fine. 

(B) Beginning January 1, 2011, and thereafter, for a first violation of 
failing to file a required notice, the commissioner may assess a fine in the 
amount of one hundred dollars ($100) and for a second or subsequent 
violation by the same person, a five hundred dollar ($500) fine shall be 
assessed; provided, that for good cause shown, the commissioner may 
waive the payment of such fine. 

(C) Any fines imposed and collected pursuant to this subsection (k) 
shall be retained by the department to defray the cost of administering 
and enforcing this part. 

(4) The commissioner shall file an annual report with the commerce 
committee of the house of representatives and the commerce and labor 
committee of the senate providing information in sufficient detail for the 
committees to determine whether the fines established pursuant to subdi- 
vision (k)(3) are sufficient to ensure the notifications are being timely filed 
with the commissioner. The first annual report shall be filed no later than 
March 1, 2012, and by March 1 thereafter; provided, that an interim report 
shall be filed by March 1, 2011. 

(5) No person conducting blasting operations shall be required to file a 
report pursuant to this subdivision (k)(5) if the person utilizes five (5) pounds 
or less of explosives per blast. 


History. Compiler’s Notes. This section is set out in 
Acts 1975, ch. 98, § 3; T.C.A., §§ 53-6103, the Advance Code Service to correct the inter- 

68-44-103; Acts 2000, ch. 619, §§ 2,3; 2007,ch. nal reference in (k)(1)(A) from “(k)(3)(B)” to 

231, § 3; 2008, ch. 640, §§ 1, 2; 2010, ch. 939, “(j)(3)(B)”. 

§§ 1-3; 2013, ch. 236, § 20; 2019, ch. 345, 
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CHAPTER 126 
MANUFACTURED HOMES 


Part 3 TENNESSEE Mopu.ar BuILDING Act 


68-126-303. Part definitions. 


' NOTES TO DECISIONS 


1. Modular Home. 

Trial court did not err in finding that the 
property owner’s modular home was not pro- 
hibited by the subdivision’s restrictive cov- 
enants because the fact that her home may 
have superficially resembled a mobile home in 
some ways did not make it one, nor did it make 
it a temporary structure and, if subdivision 


homeowners wished to prohibit modular homes 
in their subdivision, they could have amended 
their covenants and restrictions to do so, but 
they did not. Thus, the subdivision covenants 
and restrictions did not prohibit the modular 
home. McKeehan v. Price, — S.W.3d —, 2022 
Tenn. App. LEXIS 15 (Tenn. Ct. App. Jan. 11, 
2022) 


ENVIRONMENTAL PROTECTION 
CHAPTER 211 
SOLID WASTE DISPOSAL 


Part 8 Sotip Waste MANAGEMENT Act oF 1991 


68-211-835. Tipping fee — Amount — Collection — Expenditure of 
revenues — Joint ventures — Surcharges — Solid waste 
disposal fees — Collection — Penalty for nonpayment — 


Use of fee. 


NOTES TO DECISIONS 


5. Private Right of Action. 

Trial court did not err by dismissing the 
claims of plaintiffs, operators of businesses that 
collected and transported municipal solid 
waste, against defendants, a company that op- 
erated a landfill and the county, because nei- 
ther the Tipping Fee Statute nor the Landfill 
Statute created a private right of action that 


would allow plaintiffs to file suit to enforce 
their terms. Nothing in the Solid Waste Act 
demonstrated a legislative intent to protect a 
waste collection company’s ability to compete in 
the market or to create a private right of action. 
Priority Waste Serv. v. Santek Envtl., LLC, — 
S.W.3d —, 2021 Tenn. App. LEXIS 253 (Tenn. 
Ct. App. June 28, 2021). 


68-211-874. Accounting for financial activities — Funds — Uniform 
solid waste financial accounting system — Development 
— Approval — Requirement for state funds. 


NOTES TO DECISIONS 


1. Private Right of Action. 

Trial court did not err by dismissing the 
claims of plaintiffs, operators of businesses that 
collected and transported municipal solid 
waste, against defendants, a company that op- 
erated a landfill and the county, because nei- 
ther the Tipping Fee Statute nor the Landfill 


Statute created a private right of action that 
would allow plaintiffs to file suit to enforce 
their terms. Nothing in the Solid Waste Act 
demonstrated a legislative intent to protect a 
waste collection company’s ability to compete in 
the market or to create a private right of action. 
Priority Waste Serv. v. Santek Envtl., LLC, — 
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70-7-104 


TITLE 70 


WILDLIFE RESOURCES 
CHAPTER 7 
LIABILITY FOR ACTIVITIES 


Part 1 Liapitity of LANDOWNER TO Persons Usine LAND 


70-7-102. Landowner’s duty of care. 


NOTES TO DECISIONS 


ANALYSIS 


8. Immunity. 
9. Relationship to Other Laws. 


8. Immunity. 

Court does not interpret the provision as 
speaking to duties that, while otherwise not 
owed, are gratuitously assumed, and there is 
certainly no other language directly relating 
that voluntarily assuming the duties not owed 
under T.C.A. § 70-7-102 means one can face 
liability for behavior that the statute otherwise 
immunizes. Pierce v. State, — S.W.3d —, 2021 
Tenn. App. LEXIS 250 (Tenn. Ct. App. June 25, 
2021). 

Insofar as T.C.A. § 70-7-104(a)(2) contains 
the language “owed a duty,” the court construes 
this to refer to legal duties otherwise owed as a 
general proposition; the court does not inter- 
pret the provision as somehow contemplating 
liability for the alleged assumption of the very 
duties T.C.A. § 70-7-102 says are not owed. 
Family sought to hold the State liable for al- 
leged breaches of alleged assumed duties, and 
the very nature of those duties corresponded to 
behavior the statute immunized. Pierce v. 


State, — S.W.3d —, 2021 Tenn. App. LEXIS 250 


(Tenn. Ct. App. June 25, 2021). 


What T.C.A. § 9-8-307(a)(1)(C) does to re- 
move immunity from the State, the recre- 
ational use statute, T.C.A. § 70-7-102, taketh 
away. Pierce v. State, — S.W.3d —, 2021 Tenn. 
App. LEXIS 250 (Tenn. Ct. App. June 25, 2021). 

Family’s action was predicated on alleged 
negligence of the State in failing to guard 
against and properly warn of the floodwaters 
that manifested on the park property due to 
prior rainfall, and the complaint did not admit 
of anything other than that the dangerous 
condition, i.e., the floodwaters, was created by 
forces of nature; thus, per T.C.A. § 70-7-104(b), 
the first statutory exception was not available 
to remove the immunity conferred by T.C.A. 
§ 70-7-102. Pierce v. State, — S.W.3d —, 2021 
Tenn. App. LEXIS 250 (Tenn. Ct. App. June 25, 
2021). 


9. Relationship to Other Laws. 

When there is no evidence upon which to 
conclude that the State was grossly negligent, 
the State is entitled to a summary judgment as 
a matter of law based on the affirmative de- 
fense provided under T.C.A. § 70-7-102. Vic- 
tory v. State, — S.W.3d —, 2021 Tenn. App. 
LEXIS 431 (Tenn. Ct. App. Oct. 29, 2021). 


70-7-104. Conditions under which liability unaffected. 


NOTES TO DECISIONS 


ANALYSIS 


Li Construction. 
3. Gross Negligence. 
4. Applicability. 


1. Construction. 
Inquiry to be conducted is whether the dan- 
gerous condition to be guarded against and 


warned of was created by forces of nature. 
Pierce v. State, — S.W.3d —, 2021 Tenn. App. 
LEXIS 250 (Tenn. Ct. App. June 25, 2021). 

T.C.A. § 70-7-104(a)(2) does not simply re- 
late to third persons. Pierce v. State, — S.W.3d 
—, 2021 Tenn. App. LEXIS 250 (Tenn. Ct. App. 
June 25, 2021). 

Insofar as T.C.A. § 70-7-104(a)(2) contains 
the language “owed a duty,” the court construes 


70-7-104 


this to refer to legal duties otherwise owed as a 
general proposition; the court does not inter- 
pret the provision as somehow contemplating 
liability for the alleged assumption of the very 
duties T.C.A. § 70-7-102 says are not owed. 
Family sought to hold the State lable for al- 
leged breaches of alleged assumed duties, and 
the very nature of those duties corresponded to 
behavior the statute immunized. Pierce v. 
State, — S.W.3d —, 2021 Tenn. App. LEXIS 250 
(Tenn. Ct. App. June 25, 2021). 

Court does not interpret the provision as 
speaking to duties that, while otherwise not 
owed, are gratuitously assumed, and there is 
certainly no other language directly relating 
that voluntarily assuming the duties not owed 
under T.C.A. § 70-7-102 means one can face 
liability for behavior that the statute otherwise 
immunizes. Pierce v. State, — S.W.3d —, 2021 
Tenn. App. LEXIS 250 (Tenn. Ct. App. June 25, 
2021). 


3. Gross Negligence. 

When there is no evidence upon which to 
conclude that the State was grossly negligent, 
the State is entitled to a summary judgment as 
a matter of law based on the affirmative de- 
fense provided under T.C.A. § 70-7-102. Vic- 
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tory v. State, — S.W.3d —, 2021 Tenn. App. 
LEXIS 431 (Tenn. Ct. App. Oct. 29, 2021). 


4. Applicability. 

Family’s action was predicated on alleged 
negligence of the State in failing to guard 
against and properly warn of the floodwaters 
that manifested on the park property due to 
prior rainfall, and the complaint did not admit 
of anything other than that the dangerous 
condition, i.e., the floodwaters, was created by 
forces of nature; thus, per T.C.A. § 70-7-104(b), 
the first statutory exception was not available 
to remove the immunity conferred by T.C.A. 
§ 70-7-102. Pierce v. State, — S.W.3d —, 2021 
Tenn. App. LEXIS 250 (Tenn. Ct. App. June 25, 
2021). 

Complaint indicated that the death of the 
family’s son was a consequence of the floodwa- 
ters that emerged in the park; the death was 
not an injury caused by acts of persons to whom 
permission was granted under T.C.A. § 70-7- 
104(a)(2). The court did not consider the fami- 
ly’s son to legally fall within the contemplated 
class of persons to whom the landowner owed a 
duty to keep the land or premises safe or to 
warn of danger. Pierce v. State, — S.W.3d —, 
2021 Tenn. App. LEXIS 250 (Tenn. Ct. App. 
June 25, 2021). 
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TENNESSEE RULES OF EVIDENCE 


[EFFECTIVE JANUARY 1, 1990] 


ARTICLE I. GENERAL PROVISIONS 


Rule 103. Rulings on evidence. 


NOTES TO DECISIONS 


ANALYSIS 


Si Offers of Proof. 
6. Preservation for Review. 


3. Offers of Proof. 

Trial court’s enforcement of a local rule to 
exclude the testimony of the mother’s rebuttal 
witnesses did not impair her ability to receive a 
fundamentally fair termination proceeding 
where although her interest in her children 
was fundamental, she failed to make an offer of 
proof per Tenn. R. Evid. 103(a), no exception to 
that requirement applied, and the trial court 
had a responsibility to protect the government’s 


interest in an expeditious proceeding. In re 
Matthew K., — S.W.3d —, 2021 Tenn. App. 
LEXIS 321 (Tenn. Ct. App. Aug. 13, 2021). 


6. Preservation for Review. 

Appellate court was unable to ascertain the 
underlying factual basis supporting defen- 
dant’s allegations that the murder victim had 
made prior threats, violent provocations, and 
had committed other prior bad acts because 
defendant, by failing to include the proposed 
testimony in the appellate record through an 
offer of proof, waived review of the issue. State 
v. King, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 46 (Tenn. Crim. App. Feb. 8, 2022). 


ARTICLE IV. RELEVANCE 


Rule 401. Definition of “relevant evidence.” 


NOTES TO DECISIONS 


ANALYSIS 


1. Photographs. 

5. Evidence of Motive. 

9. Illustrative Cases. 

11. Evidence Properly Included. 
12. Evidence Properly Excluded. 


1. Photographs. 

Trial court did not abuse its discretion in 
admitting crime photos of the victim’s body into 
evidence because it methodically considered 
the probative value and prejudicial effect of 
each crime scene photo and found that they 
were relevant to the issues on trial, notwith- 
standing their gruesome and horrifying charac- 
ter; the victim was stabbed 47 times, and the 
photographs depicted both the nature and ex- 
tent of her injuries in addition to the signs of a 
struggle prior to the victim’s death. State v. 
Enix, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 233 (Tenn. Crim. App. May 26, 2021). 

Trial court did not abuse its discretion by 
admitting into evidence at defendants’ trial for 


aggravated assault a photograph of the victim’s 
injured eye because, while the photograph of 
the victim’s eye was somewhat graphic, the 
photograph was relevant to establish the sever- 
ity of the victim’s injury and the probative 
value of the photograph was not substantially 
outweighed by the danger of unfair prejudice 
despite the victim’s testimony that the victim 
suffered extreme pain and loss of vision. State 
v. Bonds, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 391 (Tenn. Crim. App. Aug. 23, 2021). 
Trial court did not err when it did not sup- 
press a video that depicted a penis between the 
labia and buttocks of a small female child 
because the video, and the still photograph 
therefrom, was relevant to whether defendant 
had in fact committed the act of child rape as 
the victim was heard in the video, the victim’s 
socks and shoes were depicted in the video, and 
a small mark, scab or scar, on the man’s left 
hand matched other photographs of a mark on 
defendant’s left hand. Furthermore, the evi- 
dence was not unduly prejudicial. State v. Gil- 
breath, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 451 (Tenn. Crim. App. Sept. 28, 2021). 
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Rule 401 


5. Evidence of Motive. 

Trial court properly admitted into evidence in 
defendant’s murder trial 9-1-1 calls that were 
placed by the victim months before the fatal 
stabbing of the victim because the evidence was 
probative of the querulous and pugnacious na- 
ture of the relationship between defendant and 
the victim and of defendant’s hostility toward 
the victim. Accordingly, the evidence was rel- 
evant to establish defendant’s motive for harm- 
ing the victim and, by extension, defendant’s 
identity as the perpetrator. State v. Salas-Ru- 
fino, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 426 (Tenn. Crim. App. Sept. 14, 2021). 


9. Mlustrative Cases. 

Sergeant testified about the victim’s state- 
ment to another officer, who then relayed to the 
sergeant that defendant’s truck was parked at 
the entrance gate to the apartment complex; 
this statement. was relevant and non-hearsay 
as it was used to show its effect on the sergeant 
and why he approached the vehicle and ar- 
rested defendant. State v. Mitchell, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 555 (Tenn. 
Crim. App. Dec. 7, 2021). 


11. Evidence Properly Included. 

Evidence of a cell phone tower map that 
included pie wedges that showed the side of the 
tower that the calls were routed, but did not 
indicate how close the relevant cell phones 
were to the tower, was relevant because defen- 
dants’ phones pinged off towers at a time and 
from a direction that showed that the phones 
were within vicinity to relevant locations, 
namely the victim’s home and locations where 
the victim’s bank card was located; and the 
data indicated that the phones were pinging off 
a tower near one defendant’s home both before 
and after the events and that the phones were 
not using that same tower during the time of 
the events. State v. Robinson, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 96 (Tenn. Crim. 
App. Mar. 17, 2021). 

There was no breach of a clear and unequivo- 
cal rule of law in the introduction of defendant’s 
web history because the evidence was relevant 
to defendant’s state of mind and intent to 
commit the acts for which he was on trial. State 
v. Enix, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 233 (Tenn. Crim. App. May 26, 2021). 

Trial court did not plainly err by allowing an 
investigator to testify that people in low-income 
communities shared cell phones and did not 
want to help the police because it was relevant 
to explain how defendant may have obtained 
the phone and sent threatening text messages 
to the victim and why a witness did not imme- 
diately report to the police defendant’s confes- 
sion. The testimony was not based on mere 
speculation given the investigator’s working for 
law enforcement for 39 years. State v. Davis, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 255 
(Tenn. Crim. App. June 7, 2021). 
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Petitioner failed to show that his trial coun- 
sel was ineffective for failing to object to, and 
move to exclude, evidence of tool and pry mark- 
ings on the safe as none of the tools found in 
petitioner’s car matched the markings because 
the evidence was relevant, petitioner did not 
show that an objection would have sustained or 
that the evidence would have been excluded, 
and the evidence of petitioner’s guilt was over- 
whelming. Roberson v. State, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 257 (Tenn. Crim. 
App. June 9, 2021). 

Trial court properly admitted a photograph of 
an automatic style rifle because the State had 
the burden of showing that defendant acted 
with premeditation and evidence that multiple 
shots were fired at the victims was relevant, 
and it supported testimony that a witness saw 
defendant get out of his car with a large assault 
rifle and begin shooting at them before he 
returned fire. State v. Holbrook, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 293 (Tenn. Crim. 
App. July 2, 2021). 

Any error by the trial court in its failure to 
consider the appropriateness of the photograph 
of the victim and his children was harmless 
because, although the photograph could have 
appealed to the jurors’; emotions in connection 
with the victim’s children, the probative value 
of the victim’s appearance before death was not 
substantially outweighed by the danger of un- 
fair prejudice to the defense. State v. Foster, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 337 
(Tenn. Crim. App. July 22, 2021). 

Trial court did not abuse its discretion in 
admitting photographs of the victim’s body and 
bloody shirt; the photos were relevant for the 
medical examiner to explain the cause and 
manner of death and the shirt showed the 
location of the wounds. State v. Santillan, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 369 
(Tenn. Crim. App. Aug. 5, 2021). 

Trial court did not abuse its discretion when 
it allowed gang-related evidence and defen- 
dants’; gang memberships to be introduced at 
trial because defendants’; memberships in a 
gang were relevant to establish a motive for the 
offenses and defendants’; intent in committing 
the random robberies to obtain money for co- 
defendant and the gang. State v. Terry, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 373 
(Tenn. Crim. App. Aug. 9, 2021). 

Trial court did not err by admitting a portion 
of defendant’s recorded jail telephone call about 
what occurred during the incident and showing 
his lack of remorse for his conduct. State v. 
Xayyasith, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 432 (Tenn. Crim. App. Sept. 20, 2021). 

To the extent that the State was attempting 
to prove that defendant was guilty of first 
degree felony murder by aggravated child 
abuse through her neglect of the victim, the 
victim’s ongoing injuries were relevant to es- 
tablish what defendant had known about the 
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victim’s physical condition; defendant was 
aware that the victim was sustaining unex- 
plained injuries and the evidence of his prior 
injuries was not substantially outweighed by 
the danger of unfair prejudice. State v. Prince, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 444 
(Tenn. Crim. App. Sept. 23, 2021). 

Five photographs depicting the severe inju- 
ries to the victim’s anus and rectum were 
relevant and the probative value of the photo- 
graphs was not substantially outweighed by 
the danger of unfair prejudice because, in order 
to prove the elements of the charged offenses, 
the State was required to prove that defendant 
intentionally, knowingly, or recklessly had un- 
lawful sexual penetration of the 16-month-old 
victim for count one and that defendant know- 
ingly, other than by accidental means, treated 
the victim in such as manner as to inflict 
serious bodily injury for count two. State v. 
Porter, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 504 (Tenn. Crim. App. Oct. 26, 2021). 

In a subrogation action, the trial court did 
not abuse its discretion by permitting an em- 
ployer and employee to present evidence of an 
insured’s nonpayment of income taxes because 
he claimed as damages, in part, a loss of wages; 
therefore, whether the insured paid income 
taxes was relevant to establishing what his 
earning capacity actually was in light of his 
obligation to pay taxes on his prior earnings, 
and the probative value of the evidence sub- 
stantially exceeded any prejudicial effect. Old 
Republic Life Ins. Co. v. Woody, — S.W.3d —, 
2022 Tenn. App. LEXIS 56 (Tenn. Ct. App. Feb. 
14, 2022). 

Testimony that officers received calls that 
defendant was wandering around a wooded 
area near was relevant to show how officers 
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Rule 402 


came into contact with defendant, as well as 
the public place where they found him; their 
testimony was not being offered for the truth of 
the matter asserted and was not hearsay. State 
v. Smith, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 52 (Tenn. Crim. App. Feb. 10, 2022). 


12. Evidence Properly Excluded. 

Administrative judge properly excluded sev- 
eral email conversations containing statements 
as to the interpretation of the federal federal 
Deficit Reduction Act as they were irrelevant as 
to whether the reimbursement rules actually 
complied with T.C.A. § 71-5-108. Dep’t of Fin. 
& Admin. v. Chattanooga-Hamilton Cty. Hosp. 
Auth., — S.W.3d —, 2021 Tenn. App. LEXIS 82 
(Tenn. Ct. App. Mar. 5, 2021). 

Trial court’s limitation of defendant’s cross- 
examination of an agent was reasonable be- 
cause defendant merely speculated that the 
grand jury testimony was inconsistent with the 
agent’s trial testimony; accordingly, defendant 
failed to demonstrate a particularized need to 
obtain the grand jury testimony. State v. Clark, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 208 
(Tenn. Crim. App. May 10, 2021). 

Trial court properly held that whether defen- 
dant turned himself in was not relevant to 
whether he committed the crimes. State v. 
Santillan, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 369 (Tenn. Crim. App. Aug. 5, 2021). 

Court properly determined that defense 
counsel could ask a witness about his prior 
false statement to the police because his con- 
duct was probative of his character for truth- 
fulness, and it properly ruled that the specific 
facts of the prior homicide case were not rel- 
evant to the instant case. State v. Hughes, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 395 
(Tenn. Crim. App. Aug. 27, 2021). 


Rule 402. Relevant evidence generally admissible; irrelevant evi- 


dence inadmissible. 


NOTES TO DECISIONS 


ANALYSIS 


Evidence Properly Included. 
Evidence Properly Excluded. 
Photographs. 


DP OND 


Evidence Properly Included. 
Evidence of a cell phone tower map that 
included pie wedges that showed the side of the 
tower that the calls were routed, but did not 
indicate how close the relevant cell phones 
were to the tower, was relevant because defen- 
dants’ phones pinged off towers at a time and 
from a direction that showed that the phones 
were within vicinity to relevant locations, 
namely the victim’s home and locations where 
the victim’s bank card was located; and the 
data indicated that the phones were pinging off 


a tower near one defendant’s home both before 
and after the events and that the phones were 
not using that same tower during the time of 
the events. State v. Robinson, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 96 (Tenn. Crim. 
App. Mar. 17, 2021). 

Trial court did not err in allowing the State to 
question witnesses about the forfeiture pro- 
ceedings and whether the second defendant 
contested the forfeiture of his cash to the State 
as the evidence was relevant to the issue of 
whether the drugs found in the vehicle were 
possessed with the intent to sell and deliver 
them, and its probative value was not substan- 
tially outweighed by the danger of unfair preju- 
dice or misleading of the jury as defendant was 
successful in eliciting admissions from the 
State’s witnesses about the cost involved in 
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filing a petition to contest the forfeiture; and an 
investigator acknowledged that he had no idea 
if defendant received notice from the Depart- 
ment of Safety of the forfeiture proceedings. 
State v. Brown, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 270 (Tenn. Crim. App. June 17, 
2021). 

Trial court properly admitted a photograph of 
an automatic style rifle because the State had 
the burden of showing that defendant acted 
with premeditation and evidence that multiple 
shots were fired at the victims was relevant, 
and it supported testimony that a witness saw 
defendant get out of his car with a large assault 


rifle and begin shooting at them before he © 


returned fire. State v. Holbrook, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 293 (Tenn. Crim. 
App. July 2, 2021). 

Trial court did not plainly err by admitting 
evidence that, at the time of defendant’s arrest, 
he was in possession of marijuana because it 
was thrown close in time to the firearm and 
gave credence to the State’s theory that defen- 
dant similarly possessed the firearm, and 
therefore it was relevant. The admission of 
cash and digital scales, which were found much 
later, was harmless because of the overwhelm- 
ing proof of defendant’s guilt. State v. Hampton, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 312 
(Tenn. Crim. App. July 12, 2021). 

Trial court properly admitted into evidence in 
defendant’s murder trial 9-1-1 calls that were 
placed by the victim months before the fatal 
stabbing of the victim because the evidence was 
probative of the querulous and pugnacious na- 
ture of the relationship between defendant and 
the victim and of defendant’s hostility toward 
the victim. Accordingly, the evidence was rel- 
evant to establish defendant’s motive for harm- 
ing the victim and, by extension, defendant’s 
identity as the perpetrator. State v. Salas-Ru- 
fino, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 426 (Tenn. Crim. App. Sept. 14, 2021). 

Testimony that officers received calls that 
defendant was wandering around a wooded 
area near was relevant to show how officers 
came into contact with defendant, as well as 
the public place where they found him; their 
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testimony was not being offered for the truth of 
the matter asserted and was not hearsay. State 
v. Smith, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 52 (Tenn. Crim. App. Feb. 10, 2022). 


7. Evidence Properly Excluded. 

Trial court did not abuse its discretion in 
determining that expounded questioning about 
the sentence a co-defendant faced for the same 
charges as defendant indirectly and impermis- 
sibly exposed the jury to the possible sentence 
defendant faced because the question was not 
permissible; although evidence of the exact 
potential sentence the co-defendant faced was 
arguably relevant to establish bias, even rel- 
evant evidence was inadmissible if rules or 
laws of general application excluded it. State v. 
Graham, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 275 (Tenn. Crim. App. Apr. 21, 2020). 


9. Photographs. 

Trial court did not abuse its discretion in 
admitting crime photos of the victim’s body into 
evidence because it methodically considered 
the probative value and prejudicial effect of 
each crime scene photo and found that they 
were relevant to the issues on trial, notwith- 
standing their gruesome and horrifying charac- 
ter; the victim was stabbed 47 times, and the 
photographs depicted both the nature and ex- 
tent of her injuries in addition to the signs of a 
struggle prior to the victim’s death. State v. 
Enix, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 233 (Tenn. Crim. App. May 26, 2021). 

Trial court did not err when it did not sup- 
press a video that depicted a penis between the 
labia and buttocks of a small female child 
because the video, and the still photograph 
therefrom, was relevant to whether defendant 
had in fact committed the act of child rape as 
the victim was heard in the video, the victim’s 
socks and shoes were depicted in the video, and 
a small mark, scab or scar, on the man’s left 
hand matched other photographs of a mark on 
defendant’s left hand. Furthermore, the evi- 
dence was not unduly prejudicial. State v. Gil- 
breath, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 451 (Tenn. Crim. App. Sept. 28, 2021). 


Rule 403. Exclusion of relevant evidence on grounds of prejudice, 


confusion, or waste of time. 


NOTES TO DECISIONS 


ANALYSIS 
2. Admissible Evidence. 
a: Inadmissible Evidence. 
4. Prejudice. , 
10. Photographs. 
13. Illustrative Cases. 


2. Admissible Evidence. 

Relevant evidence of a cell phone tower map 
was not misleading because, although the evi- 
dence was admitted through a lay witness who 
admitted that he did not have expertise in cell 
phone technology, he thoroughly explained, 
during direct and cross-examination, what the 
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pie shapes on the map depicted and that he 
could not say how close the cell phones were to 
the towers when they pinged the towers. State 
v. Robinson, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 96 (Tenn. Crim. App. Mar. 17, 
2021). 

Trial court did not err in allowing the State to 
question witnesses about the forfeiture pro- 
ceedings and whether the second defendant 
contested the forfeiture of his cash to the State 
as the evidence was relevant to the issue of 
whether the drugs found in the vehicle were 
possessed with the intent to sell and deliver 
them, and its probative value was not substan- 
tially outweighed by the danger of unfair preju- 
dice or misleading of the jury as defendant was 
successful in eliciting admissions from the 
State’s witnesses about the cost involved in 
filing a petition to contest the forfeiture; and an 
investigator acknowledged that he had no idea 
if defendant received notice from the Depart- 
ment of Safety of the forfeiture proceedings. 
State v. Brown, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 270 (Tenn. Crim. App. June 17, 
2021). ; 

Trial court properly admitted a photograph of 
an automatic style rifle because the State had 
the burden of showing that defendant acted 
with premeditation and evidence that multiple 
shots were fired at the victims was relevant, 
and it supported testimony that a witness saw 
defendant get out of his car with a large assault 
rifle and begin shooting at them before he 
returned fire. State v. Holbrook, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 293 (Tenn. Crim. 
App. July 2, 2021). 

Court did not err by admitting gang evidence 
because the witness’s description of the gang 
hierarchy was relevant to show not only why he 
felt compelled to participate in the murder but 
also why he waited so long before he went to the 
police, and the explanatory testimony about the 
gang hierarchy and his and defendant’s roles 
within the gang comprised only a few pages of a 
voluminous trial transcript. State v. Moore, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 341 
(Tenn. Crim. App. July 26, 2021). 

To the extent that the State was attempting 
to prove that defendant was guilty of first 
degree felony murder by aggravated child 
abuse through her neglect of the victim, the 
victim’s ongoing injuries were relevant to es- 
tablish what defendant had known about the 
victim’s physical condition; defendant was 
aware that the victim was sustaining unex- 
plained injuries and the evidence of his prior 
injuries was not substantially outweighed by 
the danger of unfair prejudice. State v. Prince, 
— §8.W.3d —, 2021 Tenn. Crim. App. LEXIS 444 
(Tenn. Crim. App. Sept. 23, 2021). 

Defendant was properly convicted of a num- 
ber of sexual offenses on his two biological 
children because defendant’s prior convictions 
for statutory rape and sexual battery were 
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properly admitted into evidence where defen- 
dant opened the door by seeking to introduce 
evidence that the victims’ mother had made 
similar prior false allegations against him. 
State v. Carter, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 491 (Tenn. Crim. App. Oct. 15, 
2021). 


3. Inadmissible Evidence. 

Trial court did not abuse its discretion in 
determining that expounded questioning about 
the sentence a co-defendant faced for the same 
charges as defendant indirectly and impermis- 
sibly exposed the jury to the possible sentence 
defendant faced because the question was not 
permissible; although evidence of the exact 
potential sentence the co-defendant faced was 
arguably relevant to establish bias, even rel- 
evant evidence was inadmissible if rules or 
laws of general application excluded it. State v. 
Graham, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 275 (Tenn. Crim. App. Apr. 21, 2020). 


4. Prejudice. 

In a case in which a convicted three defen- 
dants of multiple felonies based on shooting 
death of a fifteen-year-old boy, the trial court 
did not abuse its discretion when it allowed 
gang-related rap lyrics and video to be intro- 
duced into evidence. The State’s theory at trial 
was that rival gang affiliations provided the 
motive for defendants’ crimes, and the proba- 
tive value of the evidence was not outweighed 
by the danger of unfair prejudice. State v. 
Williams, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 20 (Tenn. Crim. App. Jan. 18, 2022). 


10. Photographs. 

Trial court did not err by admitting a photo- 
graph of the victim taken while he was alive 
because the State offered it to show the victim’s 
appearance before his death. The trial court did 
not err abuse its discretion because it consid- 
ered the light in the background and the vic- 
tim’s black clothing but found there was noth- 
ing unfairly prejudicial about the photograph. 
State v. Griffin, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 110 (Tenn. Crim. App. Mar. 24, 
2021). 

Trial court did not abuse its discretion in 
admitting crime photos of the victim’s body into 
evidence because it methodically considered 
the probative value and prejudicial effect of 
each crime scene photo and found that they 
were relevant to the issues on trial, notwith- 
standing their gruesome and horrifying charac- 
ter; the victim was stabbed 47 times, and the 
photographs depicted both the nature and ex- 
tent of her injuries in addition to the signs of a 
struggle prior to the victim’s death. State v. 
Enix, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 233 (Tenn. Crim. App. May 26, 2021). 

Trial court did not abuse its discretion when 
it admitted numerous graphic and gruesome 
crime scene and autopsy photographs into evi- 
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dence in defendant’s trial for murder because 
the primary issues at trial to which the post- 
mortem photographs may have been relevant 
were whether defendant acted with intent and 
premeditation when defendant stabbed the vic- 
tim numerous times and whether defendant 
acted in self-defense. Furthermore, the proba- 
tive value of the photographs was not substan- 
tially outweighed by unfair prejudice. State v. 
Murphy, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 248 (Tenn. Crim. App. June 1, 2021). 

Any error by the trial court in its failure to 
consider the appropriateness of the photograph 
of the victim and his children was harmless 
because, although the photograph could have 
appealed to the jurors’ ; emotions in connection 
with the victim’s children, the probative value 
of the victim’s appearance before death was not 
substantially outweighed by the danger of un- 
fair prejudice to the defense. State v. Foster, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 337 
(Tenn. Crim. App. July 22, 2021). 

Trial court did not abuse its discretion by 
admitting photographs of the deceased victim 
because their probative value substantially 
outweighed the danger of unfair prejudice, as 
they tended to show, that the victim was know- 
ingly abused and neglected, they demonstrated 
the deleterious effect of prolonged starvation on 
the victim, and they rebutted defendant’s con- 
tention that he did not know about the severity 
of the victim’s condition and his need for imme- 
diate medical attention. State v. Dotson, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 349 
(Tenn. Crim. App. July 27, 2021). 

Trial court did not err when it did not sup- 
press a video that depicted a penis between the 
labia and buttocks of a small female child 
because the video, and the still photograph 
therefrom, was relevant to whether defendant 
had in fact committed the act of child rape as 
the victim was heard in the video, the victim’s 
socks and shoes were depicted in the video, and 
a small mark, scab or scar, on the man’s left 
hand matched other photographs of a mark on 
defendant’s left hand. Furthermore, the evi- 
dence was not unduly prejudicial. State v. Gil- 
breath, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 451 (Tenn. Crim. App. Sept. 28, 2021). 

Trial court did not abuse its discretion in 
admitting the autopsy photographs where they 
were relevant and not unduly prejudicial, in 
that they assisted the medical examiner in 
explaining the cause and manner of the victim’s 
death and corroborated the statements of wit- 
nesses regarding how the victim was shot. 
State v. Smith, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 454 (Tenn. Crim. App. Sept. 29, 
2021). 

Admission of two photos from defendant’s 
social media account was not prohibited by this 
rule because they were relevant to that his 
appearance and clothing matched the victim’s 
description and given defendant’s theory of 
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mistaken identity the photographs were highly 
probative. State v. Newman, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 493 (Tenn. Crim. App. 
Oct. 19, 2021). 

Even though the trial court erred by admit- . 
ting two photographs of defendant pointing 
guns, as they were unfairly prejudicial because 
the recovered weapon was not depicted in the 
photographs, they did not depict the clothing 
described by the victim, and were unnecessary 
because other properly admitted photographs 
showed defendant’s face and hairstyle, the er- 
ror was harmless because the evidence against 
defendant was overwhelming. State v. New- 
man, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 493 (Tenn. Crim. App. Oct. 19, 2021). 

Five photographs depicting the severe inju- 
ries to the victim’s anus and rectum were 
relevant and the probative value of the photo- 
graphs was not substantially outweighed by 
the danger of unfair prejudice because, in order 
to prove the elements of the charged offenses, 
the State was required to prove that defendant 
intentionally, knowingly, or recklessly had un- 
lawful sexual penetration of the 16-month-old 
victim for count one and that defendant know- 
ingly, other than by accidental means, treated 
the victim in such as manner as to inflict 
serious bodily injury for count two. State v. 
Porter, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 504 (Tenn. Crim. App. Oct. 26, 2021). 


13. MIllustrative Cases. 

Statute specifically authorizes the introduc- 
tion of evidence concerning facts and circum- 
stances of the prior violent felony and the 1998 
amendment seems to suggest that Tenn. R. 
Evid. 403 does not routinely impede the admis- 
sion of such evidence; here, the trial court did 
not abuse its discretion in admitting the sur- 
veillance video of the prior aggravated robbery. 
Its probative value was not outweighed by the 
danger of unfair prejudice when properly intro- 
duced at the penalty phase. State v. Miller, — 
S.W.3d —, 2021 Tenn. LEXIS 449 (Tenn. Dec. 7, 
2021). 

Trial court did not err by excluding a surviv- 
ing spouse’s expert witnesses regarding sur- 
gery and radiology from testifying during the 
standard of care phase of a health care action 
trial because the proffered testimony from the 
witnesses would have been cumulative to the 
testimony offered concerning the applicable 
standard of care. Furthermore, the proffered 
evidence would not have affected the outcome 
of the trial had it been admitted. Jernigan v. 
Paasche, — S.W.3d —, 2021 Tenn. App. LEXIS 
239 (Tenn. Ct. App. June 21, 2021). 

Trial court did not abuse its discretion when 
it allowed gang-related evidence and defen- 
dants’; gang memberships to be introduced at 
trial because defendants’; memberships in a 
gang were relevant to establish a motive for the 
offenses and defendants’; intent in committing 
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the random robberies to obtain money for co- 
defendant and the gang. State v. Terry, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 373 
(Tenn. Crim. App. Aug. 9, 2021). 

Trial court did not abuse its discretion by 
admitting into evidence at defendants’ trial for 
aggravated assault a photograph of the victim’s 
injured eye because, while the photograph of 
the victim’s eye was somewhat graphic, the 
photograph was relevant to establish the sever- 
ity of the victim’s injury and the probative 
value of the photograph was not substantially 
outweighed by the danger of unfair prejudice 
despite the victim’s testimony that the victim 
suffered extreme pain and loss of vision. State 
v. Bonds, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 391 (Tenn. Crim. App. Aug. 23, 2021). 

Trial court properly admitted into evidence in 
defendant’s murder trial 9-1-1 calls that were 
placed by the victim months before the fatal 
stabbing of the victim because the evidence was 
probative of the querulous and pugnacious na- 
ture of the relationship between defendant and 
the victim and of defendant’s hostility toward 
the victim. Accordingly, the evidence was rel- 
evant to establish defendant’s motive for harm- 
ing the victim and, by extension, defendant’s 
identity as the perpetrator. State v. Salas-Ru- 
fino, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 426 (Tenn. Crim. App. Sept. 14, 2021). 

Trial court did not err in defendant’s trial for 
murder by admitting into evidence a recording 
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of defendant’s conversations with defendant’s 
employer that were made in telephone calls by 
defendant from jail following defendant’s arrest 
because defendant’s discussions in the calls 
were probative as they pertained to the charges 
against defendant related to the victim’s death, 
but were not prejudicial. State v. Salas-Rufino, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 426 
(Tenn. Crim. App. Sept. 14, 2021). 

In a subrogation action, the trial court did 
not abuse its discretion by permitting an em- 
ployer and employee to present evidence of an 
insured’s nonpayment of income taxes because 
he claimed as damages, in part, a loss of wages; 
therefore, whether the insured paid income 
taxes was relevant to establishing what his 
earning capacity actually was in light of his 
obligation to pay taxes on his prior earnings, 
and the probative value of the evidence sub- 
stantially exceeded any prejudicial effect. Old 
Republic Life Ins. Co. v. Woody, — S.W.3d —, 
2022 Tenn. App. LEXIS 56 (Tenn. Ct. App. Feb. 
14, 2022). 

Probative value of the evidence was not sub- 
stantially outweighed by the danger of its 
prejudicial effect because there was ample evi- 
dence to authenticate the messages and the 
evidence was probative to the State’s theory 
that defendant planned to rob the victim. State 
v. Berry, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 51 (Tenn. Crim. App. Feb. 10, 2022). 


not admissible to prove conduct; 
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ANALYSIS 


48 Applicability. 

2! Prior Crimes. 

9. Violent Acts of Victim. 

14. Evidence Properly Included. 
16. Evidence Improperly Included. 
17. Background Evidence. 

23. Establish the Identity. 

29. Plain Error. 


1. Applicability. 

Because witness’s statement that she saw 
the victim crying and with a handprint mark on 
her face did not describe any act by petitioner, 
although the jury was free to draw the infer- 
ence that petitioner caused the victim’s injury, 
Tenn. R. Evid. Rule 404(b) did not apply; even 
the rule did apply, the evidence was admissible 
to show that petitioner had a settled purpose to 
harm the victim, and he was not entitled to 
post-conviction relief. Rayfield v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 431 
(Tenn. Crim. App. Sept. 16, 2021). 

Petitioner failed to establish that he was 


prejudiced by counsel’s failing to object to a 
witness’s testimony and he was not entitled to 
post-conviction relief; Tenn. R. Evid. 404(b) did 
not bar admission of the witness’s testimony 
that she saw petitioner driving around as such 
was not a bad act, and because the witness did 
not hear the conversation between petitioner 
and the victim, petitioner’s yelling during the 
call was not necessarily a bad act. Rayfield v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 431 (Tenn. Crim. App. Sept. 16, 2021). 
Because the testimony regarding the victim’s 
injuries did not indicate who had caused them, 
Tenn. R. Evid. 404(b) was not applicable. State 
v. Prince, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 444 (Tenn. Crim. App. Sept. 23, 2021). 


2. Prior Crimes. 

Defendant was properly convicted of a num- 
ber of sexual offenses on his two biological 
children because defendant’s prior convictions 
for statutory rape and sexual battery were 
properly admitted into evidence where defen- 
dant opened the door by seeking to introduce 
evidence that the victims’ mother had made 
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similar prior false allegations against him. 
State v. Carter, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 491 (Tenn. Crim. App. Oct. 15, 
2021). 


9. Violent Acts of Victim. 

Trial court did not err by not allowing defen- 
dant to present evidence of the victim’s alleg- 
edly violent character because there was no 
evidence that defendant acted in self-defense or 
that the victim was aggressive to defendant; to 
the contrary, the evidence was that the victim 
was shot through the door of his apartment 
when he was home alone. State v. Moore, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 341 
(Tenn. Crim. App. July 26, 2021). 


14. Evidence Properly Included. 

Trial court did not err in admitting evidence 
of escape attempts because it was relevant to 
establish consciousness of guilt. State v. Rim- 
mer, — S.W.3d —, 2021 Tenn. LEXIS 71 (Tenn. 
Apr. 16, 2021). 

Trial court did not err in admitting evidence 
of defendant’s prior convictions for rape and 
aggravated assault of the victim because it was 
probative of identity, motive, intent, and pre- 
meditation, and the trial court acted to mitigate 
the risk of unfair prejudice by excluding evi- 
dence of the details of the prior offenses. State 
v. Rimmer, — S.W.3d —, 2021 Tenn. LEXIS 71 
(Tenn. Apr. 16, 2021). 

Trial court did not abuse its discretion in 
admitting evidence of first defendant’s prior 
arrest to show motive and intent because the 
prior arrest was introduced to help the jury 
understand the evidence and the motive behind 
the events that followed. State v. Williams, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 98 
(Tenn. Crim. App. Mar. 19, 2021). 

Trial court did not err by admitting evidence 
that defendant previously solicited others to 
commit a robbery because they were part of a 
continuing plan to have someone rob the victim 
of his drugs and money, it was relevant to the 
issue of intent and the State’s theory of crimi- 
nal responsibility, and the probative value of 
the evidence was great given the defense that 
defendant was not involved in the home inva- 
sion and the victim’s death. State v. Perry, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 105 
(Tenn. Crim. App. Mar. 23, 2021). 

Trial court did not err by allowing the State 
to enter defendant’s prior mug shots into evi- 
dence because the State introduced the two 
mug shots only after defendant “opened the 
door” by introducing two mug shots to show 
that the police conducted a poor investigation 
and “cherry picked” an older mug shot of defen- 
dant that more closely matched the description 
of the suspect. State v. Jefferson, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 188 (Tenn. Crim. 
App. Jan. 28, 2021). 

Trial court did not err in admitting evidence 
of a subsequent robbery on the night of the 
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shooting after it found that the evidence was 
material to the issue of defendant’s identity as 
the victim’s shooter and the trial court did not 
admit the evidence on the basis of signature 
crimes but on the basis that evidence from the 
subsequent robbery connected defendant to the 
shooting of the victim. State v. Newsom, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 194 
(Tenn. Crim. App. May 4, 2021). 

Trial court did not abuse its discretion in 
allowing testimony regarding defendant’s prior 
acts to be admitted under this rule, as defen- 
dant failed to make contemporaneous objec- 
tions and defendant and witnesses testifying on 
his behalf referred to him physically disciplin- 
ing the victim, his losing custody of the chil- 
dren, his failing to regain custody because of his 
drug use, and his use of a gun. State v. Patrick, 
— $.W.3d —, 2021 Tenn. Crim. App. LEXIS 231 
(Tenn. Crim. App. May 25, 2021). 

There was no breach of a clear and unequivo- 
cal rule of law in the introduction of defendant’s 
web history because the evidence was relevant 
to defendant’s state of mind and intent to 
commit the acts for which he was on trial. State 
v. Enix, — S.W.38d —, 2021 Tenn. Crim. App. 
LEXIS 233 (Tenn. Crim. App. May 26, 2021). 

Trial court did not abuse its discretion when 
it allowed gang-related evidence and defen- 
dants’ gang memberships to be introduced at 
trial because defendants’ memberships in a 
gang were relevant to establish a motive for the 
offenses and defendants’ intent in committing 
the random robberies to obtain money for co- 
defendant and the gang. State v. Terry, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 373 
(Tenn. Crim. App. Aug. 9, 2021). 

Trial court properly admitted into evidence in 
defendant’s murder trial 9-1-1 calls that were 
placed by the victim months before the fatal 
stabbing of the victim because the evidence was 
probative of the querulous and pugnacious na- 
ture of the relationship between defendant and 
the victim and of defendant’s hostility toward 
the victim. Accordingly, the evidence was rel- 
evant to establish defendant’s motive for harm- 
ing the victim and, by extension, defendant’s 
identity as the perpetrator. State v. Salas-Ru- 
fino, — S.W3d —, 2021 Tenn. Crim. App. 
LEXIS 426 (Tenn. Crim. App. Sept. 14, 2021). 

In a conviction for attempted first degree 
murder, admission of investigator’s statements 
regarding statements of defendant’s gang 
membership and regarding a certain gang 
member’s death, did not violate rule because 
evidence was relevant to show defendant’s mo- 
tive, the gang activity testimony was limited 
based on the investigator’s training, experi- 
ence, and knowledge, and the trial court pro- 
vided a limiting instruction. State v. Snipes, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 464 
(Tenn. Crim. App. Oct. 4, 2021). 

In a conviction for attempted first degree 
murder, admission of statements regarding 
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gang threats did not violate rule because the 
statements did not involve defendant’s conduct, 
so rule did not apply. State v. Snipes, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 464 (Tenn. 
Crim. App. Oct. 4, 2021). 

Admission of photo’s from defendant’s social 
media account depicting him and other wield- 
ing handguns was not prohibited by this rule 
because mere possession of a handgun was not 
a bad act. State v. Newman, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 493 (Tenn. Crim. App. 
Oct. 19, 2021). 


16. Evidence Improperly Included. 

Trial court abused its discretion by admitting 
prior bad act evidence under that defendant 
abused another child four years before the 
victim’s death because the fact that defendant 
fed both children, placed them in swings and 
cribs, and both suffered head trauma were 
inadequate to create a logical connection be- 
tween the two events. The admission of the 
evidence to show intent or a common scheme or 
plan was also improper, and the error was not 
harmless because the expert testimony was 
conflicting as to the estimated time of death 
and the State significantly relied on the prior 
bad act evidence. State v. Huse, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 102 (Tenn. Crim. 
App. Mar. 23, 2021). 

Trial court erred in allowing the State to 
present evidence of uncharged sex acts which 
took place outside the time period listed in the 
indictment, but the error was harmless given 
the overwhelming evidence of defendant’s guilt, 
including his admission to having sexual con- 
tact with the victim while she was a minor. 
State v. Griffith, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 302 (Tenn. Crim. App. July 8, 
2021). 
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17. Background Evidence. 

Court of Criminal Appeals erred in reversing 
defendant’s conviction for premeditated first- 
degree murder because, inter alia, the evidence 
related to gang membership was relevant to 
provide background, to prove a connection be- 
tween defendant and his accomplices, and to 
support an inference that defendant possessed 
a gun directly linked to the shooting of the 
victim; there was nothing inflammatory or dis- 
quieting about the photographs of defendant 
and others with gang-related tattoos and hand 
signs, and the trial court gave the jury a limit- 
ing instruction multiple times to mitigate po- 
tential unfair prejudice from the introduction of 
evidence of gang membership. State v. Reyn- 
olds, — S.W.3d —, 2021 Tenn. LEXIS 448 
(Tenn. Nov. 29, 2021). 


23. Establish the Identity. 

In a case in which a convicted three defen- 
dants of multiple felonies based on shooting 
death of a fifteen-year-old boy, the trial court 
properly admitted evidence of the shooting of a 
different victim, months after the murder in 
the instant case, for the non-propensity pur- 
poses of establishing identity and motive. State 
v. Williams, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 20 (Tenn. Crim. App. Jan. 18, 
2022). 


29. Plain Error. 

Because defendant could not establish all five 
factors necessary for plain error, he was not 
entitled to relief on his claim that the trial court 
erred in admitting his statements about his 
stepdaughter; in his brief, defendant did not 
explain why no objection was lodged, and there- 
fore, defendant did not carry his burden of 
persuasion with regard to his statements about 
his stepdaughter. State v. Enix, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 233 (Tenn. Crim. 
App. May 26, 2021). 


Rule 405. Methods of proving character. 


NOTES TO DECISIONS 


1. Prejudice. 

Defendant was properly convicted of a num- 
ber of sexual offenses on his two biological 
children because defendant’s prior convictions 
for statutory rape and sexual battery were 
properly admitted into evidence where defen- 
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dant opened the door by seeking to introduce 
evidence that the victims’ mother had made 
similar prior false allegations against him. 
State v. Carter, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 491 (Tenn. Crim. App. Oct. 15, 
2021). 


Sex offense cases; relevance of victim’s sexual behavior. 


[Current Rule effective until July 1 2022. See Proposed Rule effective 
on July 1, 2022.] Notwithstanding any other provision of law, in a criminal 
trial, preliminary hearing, deposition, or other proceeding in which a person is 
accused of an offense under Tenn. Code Ann. § 39-13-309 [trafficking a person 
for a commercial sex act], 39-13-502 [aggravated rape], 39-13-503 [rape], 
39-13-504 [aggravated sexual battery], 39-13-505 [sexual battery], 39-13-506 
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[statutory rape], 39-13-507 [spousal sexual offenses], 39-13-509 [sexual contact 
by minor with an authority figure], 39-13-522 [rape of a child], 39-13-527 
[sexual battery by an authority figure], 39-13-528 [solicitation of minors for 
sexual acts], 39-13-531 [aggravated rape of a child], 35-13-532 [statutory rape 
by an authority figure], 35-13-533 [promoting travel for prostitution], 39-15- 
302 [incest], or the attempt to commit any such offense, the following rules 
apply: 

(a) Definition of sexual behavior. — In this rule “sexual behavior” means 
sexual activity of the alleged victim other than the sexual act at issue in the 
case. 

(b) Reputation or opinion. — Reputation or opinion evidence of the sexual 
behavior of an alleged victim of such offense is inadmissible unless admitted in 
accordance with the procedures in subdivision (d) of this Rule and required by 
the Tennessee or United States Constitution. 

(c) Specific instances of conduct. — Evidence of specific instances of a 
victim’s sexual behavior is inadmissible unless admitted in accordance with 
the procedures in subdivision (d) of this rule, and the evidence is: 

(1) Required by the Tennessee or United States Constitution, or 

(2) Offered by the defendant on the issue of credibility of the victim, 
provided the prosecutor or victim has presented evidence as to the victim’s 
sexual behavior, and only to the extent needed to rebut the specific evidence 
presented by the prosecutor or victim, or 

(3) If the sexual behavior was with the accused, on the issue of consent, or 

(4) If the sexual behavior was with persons other than the accused, 

(i) to rebut or explain scientific or medical evidence, or 

(ii) to prove or explain the source of semen, injury, disease, or knowledge 
of sexual matters, or 

(iii) to prove consent if the evidence is of a pattern of sexual behavior so 
distinctive and so closely resembling the accused’s version of the alleged 
encounter with the victim that it tends to prove that the victim consented to 
the act charged or behaved in such a manner as to lead the defendant 
reasonably to believe that the victim consented. 

(d) Procedures. — Ifa person accused of an offense covered by this Rule 
intends to offer under subdivision (b) reputation or opinion evidence or under 
subdivision (c) specific instances of conduct of the victim, the following 
procedures apply: 

(1) The person must file a written motion to offer such evidence. 

(i) The motion shall be filed no later than ten days before the date on 
which the trial is scheduled to begin, except the court may allow the motion 
to be made at a later date, including during trial, if the court determines 
either that the evidence is newly discovered and could not have been 
obtained earlier through the exercise of due diligence or that the issue to 
which such evidence relates has newly arisen in the case. 

(ii) The motion shall be served on all parties, the prosecuting attorney, 
and the victim; service on the victim shall be made through the prosecuting 
attorney’s office. 

(iii) The motion shall be accompanied by a written offer of proof, describ- 
ing the specific evidence and the purpose for introducing it. 
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(2) When a motion required by subdivision (d)(1) is filed and found by the 
court to comply with the requirements of this rule, the court shall hold a 
hearing in chambers or otherwise out of the hearing of the public and the 
jury to determine whether evidence described in the motion is admissible. 
The hearing shall be on the record, but the record shall be sealed except for 
the limited purposes of facilitating appellate review, assisting the court or 
parties in their preparation of the case, and to impeach under subdivision 
(d)(3)(aii). 

(3) At this hearing 

(i) The victim may attend in person, 

(ii) The parties may call witnesses, including the alleged victim, and offer 
relevant evidence, and 

(iii) The accused may testify but the testimony during this hearing may 
not be used against the accused in the preliminary hearing, trial, or other 
proceeding, except that such testimony may be admissible to impeach the 
credibility of the defendant if the defendant elects to testify at the prelimi- 
nary hearing, trial, or other proceeding. 

(4) If the court determines that the evidence which the accused seeks to 
offer satisfies subdivisions (b) or (c) and that the probative value of the 
evidence outweighs its unfair prejudice to the victim, the evidence shall be 
admissible in the proceeding to the extent an order made by the court 
specifies the evidence which may be offered and areas with respect to which 
the alleged victim may be examined or cross-examined. [As added by order 
entered January 25, 1991, effective July 1, 1991; and amended by order 
entered January 26, 1999, effective July 1, 1999; adopted by order dated 
January 8, 2019, effective October 1, 2019.] 


Rule 412. Sex offense cases; relevance of victim’s sexual behavior. 
[Proposed Rule effective on July 1 2022. See Current Rule effective 
until July 1, 2022.] Notwithstanding any other provision of law, in a criminal 
trial, preliminary hearing, deposition, or other proceeding in which a person is 
accused of an offense under Tenn. Code Ann. § 39-13-309 [trafficking a person 
for a commercial sex act], 39-13-502 [aggravated rape], 39-13-503 [rapel, 
39-13-504 [aggravated sexual battery], 39-13-505 [sexual battery], 39-13-506 
[statutory rape], 39-13-507 [spousal sexual offenses], 39-13-509 [sexual contact 
by minor with an authority figure], 39-13-522 [rape of a child], 39-13-527 
[sexual battery by an authority figure], 39-13-528 [solicitation of minors for 
sexual acts], 39-13-531 [aggravated rape of a child], 35-13-532 [statutory rape 
by an authority figure], 35-13-533 [promoting travel for prostitution], 39-15- 
302 [incest], or the attempt to commit any such offense, the following rules 
apply: 

(a) Definition of sexual behavior. — In this rule “sexual behavior” means 
sexual activity of the alleged victim other than the sexual act at issue in the 
case. 

(b) Reputation or opinion. — Reputation or opinion evidence of the sexual 
behavior of an alleged victim of such offense is inadmissible unless admitted in 
accordance with the procedures in subdivision (d) of this Rule and required by 
the Tennessee or United States Constitution. 
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(c) Specific instances of conduct. — Evidence of specific instances of a 
victim’s sexual behavior is inadmissible unless admitted in accordance with 
the procedures in subdivision (d) of this rule, and the evidence is: 

(1) Required by the Tennessee or United States Constitution, or 

(2) Offered by the defendant on the issue of credibility of the victim, 
provided the prosecutor or victim has presented evidence as to the victim’s 
sexual behavior, and only to the extent needed to rebut the specific evidence 
presented by the prosecutor or victim, or 

(3) Ifthe sexual behavior was with the accused, on the issue of consent, or 

(4) If the sexual behavior was with persons other than the accused, 

(i) to rebut or explain scientific or medical evidence, or 

(ii) to prove or explain the source of semen, injury, disease, or knowledge 
of sexual matters, or 

(iii) to prove consent if the evidence is of a pattern of sexual behavior so 
distinctive and so closely resembling the accused’s version of the alleged 
encounter with the victim that it tends to prove that the victim consented to 
the act charged or behaved in such a manner as to lead the defendant 
reasonably to believe that the victim consented. 

(d) Procedures. — If a person accused of an offense covered by this Rule 
intends to offer under subdivision (b) reputation or opinion evidence or under 
subdivision (c) specific instances of conduct of the victim, the following 
procedures apply: 

(1) the person must file a written motion to offer such evidence. 

(i) The motion shall be filed no later than ten days before the date on 
which the trial is scheduled to begin, except the court may allow the motion 
to be made at a later date, including during trial, if the court determines 
either that the evidence is newly discovered and could not have been 
obtained earlier through the exercise of due diligence or that the issue to 
which such evidence relates has newly arisen in the case. 

(ii) The motion shall be served on all parties, the prosecuting attorney, 
and the victim; service on the victim shall be made through the prosecuting 
attorney’s office. 

(iii) The motion shall be accompanied by a written offer of proof, describ- 
ing the specific evidence and the purpose for introducing it. 

(2) Motions required by subdivision (d)(1) shall be filed under seal. When 
a motion required by subdivision (d)(1) is filed and found by the court to 
comply with the requirements of this rule, the court shall hold a hearing in 
chambers or otherwise out of the hearing of the public and the jury to 
determine whether evidence described in the motion is admissible. The 
hearing shall be on the record, but the record shall be sealed except for the 
limited purposes of facilitating appellate review, assisting the court or 
parties in their preparation of the case, and to impeach under subdivision 
(d)(3)(@ii). 

(3) At this hearing 

(i) The victim may attend in person, 

(ii) The parties may call witnesses, including the alleged victim, and offer 
relevant evidence, and 

(iii) The accused may testify but the testimony during this hearing may 
not be used against the accused in the preliminary hearing, trial, or other 
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proceeding, except that such testimony may be admissible to impeach the 
credibility of the defendant if the defendant elects to testify at the prelimi- 
nary hearing, trial, or other proceeding. 

(4) If the court determines that the evidence which the accused seeks to 
offer satisfies subdivisions (b) or (c) and that the probative value of the 
evidence outweighs its unfair prejudice to the victim, the evidence shall be 
admissible in the proceeding to the extent an order made by the court 
specifies the evidence which may be offered and areas with respect to which 
the alleged victim may be examined or cross-examined. [As added by order 
entered January 25, 1991, effective July 1, 1991; and amended by order 
entered January 26, 1999, effective July 1, 1999; amended by order dated 
January 8, 2019, effective October 1, 2019; amended by order filed December 


14, 2021, effective July 1, 2022.] 


Advisory Commission Comments [2022]. 
This amendment adds the requirement that 
motions required by subdivision (d)(1) of the 
rule shall be filed under seal. 

Compiler’s Notes. In its order filed Decem- 


ARTICLE VI 


Rule 601. 


ber 14, 2021, the Supreme Court adopted the 
amendment to this rule, effective July 1, 2022, 
subject to approval by resolution of the General 
Assembly. 


. WITNESSES 


General rule of competency. 


NOTES TO DECISIONS 


1. In General. 

Trial court did not err by allowing a witness 
to testify and not taking any curative action 
regarding his testimony because the jury was 
able to hear and see the witness and form its 
own conclusions regarding his mental capacity 
and the weight to be afforded his testimony; the 
fact that the witness did not understand the 
meaning of the phrase “under oath” did not 
mean that he did not understand his responsi- 
bility to tell the truth or the act of swearing to 


testify truthfully. State v. Moore, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 341 (Tenn. Crim. 
App. July 26, 2021). 

Defendant failed to establish that he was not 
competent to be a witness at trial because 
nothing in the record suggested that defendant 
was not competent to testify, even assuming 
that the record of his hospital stay after trial 
evinced that he was concussed. State v. Daw- 
son, — S.W.3d —, 2022 Tenn. Crim. App. LEXIS 
4 (Tenn. Crim. App. Jan. 10, 2022). 


Rule 602. Lack of personal knowledge. 


NOTES TO DECISIONS 


ANALYSIS 


5. Knowledge. 
6. Illustrative Cases. 


5. Knowledge. 

Trial court did not plainly err by allowing an 
investigator to testify that people in low-income 
communities shared cell phones and did not 
want to help the police because it was relevant 
to explain how defendant may have obtained 
the phone and sent threatening text messages 
to the victim and why a witness did not imme- 
diately report to the police defendant’s confes- 
sion. The testimony was not based on mere 


speculation given the investigator’s working for 
law enforcement for 39 years. State v. Davis, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 255 
(Tenn. Crim. App. June 7, 2021). 


6. Illustrative Cases. 

Testimony of a deputy sheriff that the deputy 
searched a website and the results of that 
search led the deputy to conclude that the pills 
found in an Altoids tin were Alprazolam was 
outside the purview of a lay witness. The testi- 
mony was improperly admitted as the deputy’s 
personal knowledge did not extend to the iden- 
tification of the pills and the deputy’s opinion as 
to their identity was not based on the deputy’s 
own perception. State v. Richardson, — $.W.3d 


Rule 603 


—, 2021 Tenn. Crim. App. LEXIS 380 (Tenn. 
Crim. App. Aug. 17, 2021). 


Rule 603. Oath or affirmation. 
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NOTES TO DECISIONS 


1. In General. 

Trial court did not err by allowing a witness 
to testify and not taking any curative action 
regarding his testimony because the jury was 
able to hear and see the witness and form its 
own conclusions regarding his mental capacity 
and the weight to be afforded his testimony; the 


fact that the witness did not understand the 
meaning of the phrase “under oath” did not 
mean that he did not understand his responsi- 
bility to tell the truth or the act of swearing to 
testify truthfully. State v. Moore, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 341 (Tenn. Crim. 
App. July 26, 2021). 


Rule 606. Competency of juror as witness. 


NOTES TO DECISIONS 


ANALYSIS 


6. Matters Occurring During Deliberations. 
8. Admissibility. 


6. Matters Occurring During Delibera- 
tions. 

Post-conviction court did not deprive defen- 
dant of due process by sustaining the State’s 
objection to the testimony of a juror at defen- 
dant’s trial because the juror’s testimony re- 
garding the effect defendant’s trial testimony 
had on her deliberation did not fall within one 


of the exceptions of this rule. Fisher v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 456 
(Tenn. Crim. App. July 1, 2020). 


8. Admissibility. 

Defendant failed to show improper influence 
on the jury based on a juror’s explanation to 
others on the jury the words used in defen- 
dant’s Facebook video because the juror simply 
used her knowledge and experience to infer the 
meaning of the words. State v. Mobley, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 378 
(Tenn. Crim. App. Aug. 16, 2021). 


Rule 608. Evidence of character and conduct of witness. 


NOTES TO DECISIONS 


ANALYSIS 


6. Admissibility. 
11. Self-Impeachment. 
12. Notice. 


6. Admissibility. 

Court properly determined that defense 
counsel could ask a witness about his prior 
false statement to the police because his con- 
duct was probative of his character for truth- 
fulness, and it properly ruled that the specific 
facts of the prior homicide case were not rel- 
evant to the instant case. State v. Hughes, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 395 
(Tenn. Crim. App. Aug. 27, 2021). 


11. Self-Impeachment. 

Defendant was properly convicted of a num- 
ber of sexual offenses on his two biological 
children because defendant’s prior convictions 
for statutory rape and sexual battery were 


properly admitted into evidence where defen- 
dant opened the door by seeking to introduce 
evidence that the victims’ mother had made 
similar prior false allegations against him. 
State v. Carter, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 491 (Tenn. Crim. App. Oct. 15, 
2021). 


12. Notice. 

Trial court did not err by barring cross- 
examination of a police sergeant with specific 
instances from the sergeant’s disciplinary re- 
cord because defendant did not provide the 
State of Tennessee with sufficient notice of 
defendant’s intent to use the evidence and 
defendant, as the proponent of the evidence, 
should have, but did not, request a hearing to 
determine the admissibility of the evidence. 
Furthermore, the instances of conduct were 
more than 10 years old and were not probative 
of the sergeant’s character for truthfulness. — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 329 
(Tenn. Crim. App. July 20, 2021). 
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Rule 613 


Rule 609. Impeachment by evidence of conviction of crime. 


NOTES TO DECISIONS 


7. Admissibility of Prior Convictions. 

No clear and unequivocal rule of law was 
breached when the trial court determined that 
the State could impeach defendant’s testimony 
with his 1991 robbery conviction because, when 


defendant testified that he had never robbed 
anyone, the probative value of his prior robbery 
conviction increased appreciably. State v. 
Shawell, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 532 (Tenn. Crim. App. Nov. 16, 2021). 


Rule 611. Mode and order of interrogation and presentation. 


NOTES TO DECISIONS 


ANALYSIS 


1. Applicability. 
3. Leading Questions. 
5. Limitation of Cross-Examination. 


1. Applicability. 

Trial court did not abuse its discretion by 
allowing the therapy dog to accompany the 
victim during her testimony at trial because 
the therapy dog was trained to accompany 
individuals in public settings, including victims 
that suffer from traumatic experience. State v. 
Cox, — S.W3d —, 2022 Tenn. Crim. App. 
LEXIS 43 (Tenn. Crim. App. Feb. 3, 2022). 


3. Leading Questions. 

Defendant failed to demonstrate plain error 
regarding the State’s question of a co-defendant 
because the litany of questions he challenged 
were asked by the State on redirect examina- 
tion, after the credibility of the co-defendant’s 
testimony was challenged on cross-examina- 
tion, to clarify and summarize her testimony on 
direct examination, which had not been in 


response to leading questions. State v. Wil- 
liams, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 440 (Tenn. Crim. App. Sept. 22, 2021). 

There was no clear prejudice from the ques- 
tions the State asked the victim’s mother be- 
cause the questions were obviously asked to 
facilitate and develop her recount of the events 
of the morning of the victim’s death and had no 
effect on the trial; even if leading, defendant did 
not shown the questions were clearly prejudi- 
cial and thus, failed to demonstrate plain error. 
State v. Williams, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 440 (Tenn. Crim. App. Sept. 
22, 2021). 


5. Limitation of Cross-Examination. 
Shelby County Civil Service Merit Board 
erred by denying the firefighter the chance to 
present evidence of disparate discipline be- 
cause the limited exception of this rule would 
not have applied to limit the firefighter’s cross- 
examination of the fire chief as he was a wit- 
ness called by the county. Moss v. Shelby Cty. 
Civ. Serv. Merit Bd., — S.W.3d —, 2021 Tenn. 
App. LEXIS 415 (Tenn. Ct. App. Oct. 14, 2021). 


Rule 613. Prior statements of witnesses. 


NOTES TO DECISIONS 


ANALYSIS 


5. Impeachment. 
6. Harmless Error. 
13 Illustrative Cases. 


5. Impeachment. 

Trial court did not abuse its discretion in 
ruling that the officer’s preliminary hearing 
testimony was not a prior inconsistent state- 
ment. The trial court noted that the officer 
testified that it was multiple times that defen- 
dant fired at the officers and at the preliminary 
hearing she said she knew at least twice. State 
v. Brown, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 533 (Tenn. Crim. App. Nov. 16, 2021). 

Case was remanded for a new trial because 
the trial court did err by permitting the State to 


call a witness for the primary purpose of im- 
peaching her with her otherwise inadmissible 
statement to the officer and by admitting the 
witness’s recorded statement in its entirety as 
substantive evidence under this provision. 
State v. Gilbert, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 550 (Tenn. Crim. App. Dec. 3, 
2021). 


6. Harmless Error. 

In an aggravated sexual battery case, the 
child’s forensic interview was improperly ad- 
mitted as substantive evidence as the trial 
court never made the findings that were re- 
quired in order for a recording of a forensic 
interview to be admissible as substantive evi- 
dence; the trial transcript showed that the child 
was never afforded an opportunity to explain or 


Rule 615 


deny the statement he gave during the forensic 
interview; and the interview was not admitted 
for the purpose of rehabilitating the child; how- 
ever, admission of the recording of the forensic 
interview was harmless as its the admission 
had the practical effect of emphasizing the 
defense theory that the child’s trial testimony 
was not credible and that defendant never 
touched his penis. State v. Martinez, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 314 (Tenn. 
Crim. App. July 14, 2021). 

Because the victim denied at trial making a 
statement, the prior statement was admissible 
to impeach the victim and defense counsel 
should have been allowed to play the prior 
statement in front of the jury. However, defen- 
dant was-not entitled to plain error relief be- 
cause the victim admitted in front of the jury 
that he told the State he went out to his truck 
and got his gun but did not remember making 
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the statement because he suffered from 
memory loss and thus, although defense coun- 
sel effectively impeached the victim, a substan- 
tial right of defendant was not adversely af- 
fected. State v. Glasgow, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 590 (Tenn. Crim. App. 
Dec. 29, 2021). 


7. Illustrative Cases. 

Trial court did not err by admitting a wit- 
ness’s prior testimony from a federal proceed- 
ing as substantive evidence because she was 
afforded the opportunity to explain or deny her 
prior statements, she was subjected to cross- 
examination, and the trial court determined 
that the statements were made under circum- 
stances indicating trustworthiness. State v. 
Boyd, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 546 (Tenn. Crim. App. Dec. 1, 2021). 


Rule 615. Exclusion of witnesses. 


NOTES TO DECISIONS 


9. Illustrative Cases. 

Appellate court found no reversible error as 
to purported violations of the sequestration 
rule in an action by parents of a child who was 
bullied at school because the trial court struck 
offending testimony in response to an objection 
by the parents, there was no hint that a school 
employee’s testimony had a decisive effect on 


the outcome of the case, an assistant principal’s 
mention of trial preparation was too fleeting to 
warrant reversal, and the trial court based its 
decision on the evidence before it and the cred- 
ibility of witnesses. Zukowski ex rel. Zukowski 
v. Hamilton Cty. Dep’t of Educ., — S.W.3d —, 
2021 Tenn. App. LEXIS 299 (Tenn. Ct. App. 
July 28, 2021). 


Rule 616. Impeachment by bias or prejudice. 


NOTES TO DECISIONS 


2. Evidence Inadmissible. 

Trial court did not commit plain error by 
refusing to allow defendant to introduce evi- 
dence of the victim’s bias because defendant’s 
offer of proof failed to establish the factual links 
necessary to show the victim’s bias towards 


defendant, that defendant was cooperating 
with police to prosecute the victim, or that the 
victim was aware of defendant’s cooperation. 
State v. Williams, — S.W.3d —, 2022 Tenn. 
Crim. App. LEXIS 9 (Tenn. Crim. App. Jan. 12, 
2022). 


ARTICLE VII. OPINIONS AND EXPERT TESTIMONY 


Rule 701. 


Opinion testimony by lay witnesses. 


NOTES TO DECISIONS 


8. Admissibility. 

Testimony of a deputy sheriff that the deputy 
searched a website and the results of that 
search led the deputy to conclude that the pills 
found in an Altoids tin were Alprazolam was 
outside the purview of a lay witness. The testi- 
mony was improperly admitted as the deputy’s 


personal knowledge did not extend to the iden- 
tification of the pills and the deputy’s opinion as 
to their identity was not based on the deputy’s 
own perception. State v. Richardson, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 380 (Tenn. 
Crim. App. Aug. 17, 2021). 
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Rule 703 


NOTES TO DECISIONS 


ANALYSIS 


12. Admissibility. 

16. Expert Qualified. 

17. Evidence Properly Excluded. 
21. Dog Searches. 


12. Admissibility. 

In a case in which defendant was convicted of 
attempted aggravated sexual battery, the testi- 
mony of the State’s expert witness was improp- 
erly admitted as the primary purpose of her 
testimony was to accredit the child’s trial tes- 
timony that defendant actually touched his 
penis, over his statement during the forensic 
interview, that defendant asked to touch but 
never actually touched the child’s penis, but the 
error was harmless. State v. Martinez, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 314 
(Tenn. Crim. App. July 14, 2021). 


16. Expert Qualified. 

Trial court did not err by considering the 
experienced monument installer’s opinions on 
the proper manner of installing gravestone 
monuments because he had been in the monu- 
ment business for 50 years and he had not only 
been a monument installer but also owned his 
own monument business for 34 years. Davis v. 
Monuments, — S.W.3d —, 2021 Tenn. App. 
LEXIS 176 (Tenn. Ct. App. Apr. 29, 2021). 


17. Evidence Properly Excluded. 
Exclusion of the affidavit of an expert witness 
to rebut the presumption of reasonableness as 


to the medical bills of a motor vehicle accident 
victim to establish the actual reasonable and 
regular rate for services rendered by a hospital 
was appropriate because the record was devoid 
of information establishing whether the ex- 
pert’s methodology had been tested, subjected 
to peer review, and accepted in the scientific 
community. Furthermore, his methodology was 
a violation of the collateral source rule. Doty v. 
City of Johnson City, — S.W.3d —, 2021 Tenn. 
App. LEXIS 269 (Tenn. Ct. App. July 7, 2021). 


21. Dog Searches. 

Trial court properly entered a judgment on a 
jury verdict convicting defendant of premedi- 
tated first-degree murder and denied his mo- 
tion in limine to exclude evidence that a human 
remains detection (HRD) dog alerted to the 
presence of the scent of human remains in 
defendant’s home and car because, inter alia, 
the dogs’ alerts corroborated each other, the 
court heard evidence of the dog handlers’ quali- 
fications and training, the dogs’ training, and 
the circumstances surrounding the search and 
dog’s identification, and the trial court in- 
structed the jury on multiple occasions about 
how it should consider the HRD dog evidence 
and determine the weight it should be given. 
State v. Cannon, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 379 (Tenn. Crim. App. Aug. 16, 
2021). 


Rule 703. Bases of opinion testimony by experts. 


NOTES TO DECISIONS 


ANALYSIS 


13. Medical Bills. 
19. Dog Searches. 


13. Medical Bills. 

Exclusion of the affidavit of an expert witness 
to rebut the presumption of reasonableness as 
to the medical bills of a motor vehicle accident 
victim to establish the actual reasonable and 
regular rate for services rendered by a hospital 
was appropriate because the record was devoid 
of information establishing whether the ex- 
pert’s methodology had been tested, subjected 
to peer review, and accepted in the scientific 
community. Furthermore, his methodology was 
a violation of the collateral source rule. Doty v. 
City of Johnson City, — S.W.3d —, 2021 Tenn. 
App. LEXIS 269 (Tenn. Ct. App. July 7, 2021). 


19. Dog Searches. 

Trial court properly entered a judgment on a 
jury verdict convicting defendant of premedi- 
tated first-degree murder and denied his mo- 
tion in limine to exclude evidence that a human 
remains detection (HRD) dog alerted to the 
presence of the scent of human remains in 
defendant’s home and car because, inter alia, 
the dogs’ alerts corroborated each other, the 
court heard evidence of the dog handlers’ quali- 
fications and training, the dogs’ training, and 
the circumstances surrounding the search and 
dog’s identification, and the trial court in- 
structed the jury on multiple occasions about 
how it should consider the HRD dog evidence 
and determine the weight it should be given. 
State v. Cannon, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 379 (Tenn. Crim. App. Aug. 16, 
2021). 


Rule 706 
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Rule 706. Court-appointed experts. 


NOTES TO DECISIONS 


5. Compensation. 

There was no abuse in the trial court’s dis- 
cretion in requiring the father to pay for the 
entire fee of the witness upon its finding that 


the father’s actions had necessitated the ex- 
pert. Mossbeck v. Hoover, — S.W.3d —, 2021 
Tenn. App. LEXIS 177 (Tenn. Ct. App. Apr. 30, 
2021). 


ARTICLE VIII. HEARSAY 


Rule 801. Definitions. 


NOTES TO DECISIONS 


ANALYSIS 


2 Hearsay. 

5. Admission of Hearsay. 
6. Not Hearsay. 
2 


Hearsay. 

Because the State of Tennessee failed to 
produce the publication itself, the testimony of 
a deputy sheriff that the deputy searched a 
website and the results of that search led the 
deputy to conclude that the pills found in an 
Altoids tin were Alprazolam was inadmissible 
hearsay that did not fall within an exception. 
State v. Richardson, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 380 (Tenn. Crim. App. Aug. 
17, 2021). 


5. Admission of Hearsay. 

Court did not err in admitting the victim’s 
statement under the dying declaration excep- 
tion because there was testimony regarding the 
victim’s condition after defendant shot him four 
times, the victim was fading in and out of 
consciousness, was in shock, was _ bleeding 
heavily from multiple gunshot wounds, and the 
victim appeared to be in distress, looked con- 
cerned, scared, and worried, and was using an 
oxygen mask. State v. Taylor, — S.W.3d —, 


Rule 802. Hearsay rule. 


2021 Tenn. Crim. App. LEXIS 160 (Tenn. Crim. 
App. Apr. 20, 2021). 

Trial court did not plainly err by admitting a 
witness’s written statement into evidence, even 
though it was hearsay, because the defense did 
not object and the admission did not violate 
defendant’s right to due process, as the witness 
testified about defendant’s confession. State v. 
Davis, — S.W.38d —, 2021 Tenn. Crim. App. 
LEXIS 255 (Tenn. Crim. App. June 7, 2021). 


6. Not Hearsay. 

Sergeant testified about the victim’s state- 
ment to another officer, who then relayed to the 
sergeant that defendant’s truck was parked at 
the entrance gate to the apartment complex; 
this statement was relevant and non-hearsay 
as it was used to show its effect on the sergeant 
and why he approached the vehicle and ar- 
rested defendant. State v. Mitchell, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 555 (Tenn. 
Crim. App. Dec. 7, 2021). 

Testimony that officers received calls that 
defendant was wandering around a wooded 
area near was relevant to show how officers 
came into contact with defendant, as well as 
the public place where they found him; their 
testimony was not being offered for the truth of 
the matter asserted and was not hearsay. State 
v. Smith, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 52 (Tenn. Crim. App. Feb. 10, 2022). 


NOTES TO DECISIONS 


2. Admissibility. 

Statement by the victim to a friend about 
defendant’s threat was not hearsay because it 
was not admitted for the truth of the matter 
asserted but was admitted to show that the 
victim was afraid of defendant and to rebut the 
defense theory that defendant and the victim 


were still in a relationship despite their di- 
vorce; because all five factors for plain error 
could not be established, defendant was not 
entitled to relief on the issue. State v. Enix, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 233 
(Tenn. Crim. App. May 26, 2021). 
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Rule 803. Hearsay exceptions. 
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Rule 803 


NOTES TO DECISIONS 


ANALYSIS 


1 In General. 

ie Excited Utterance. 

9. Public Records and Reports. 

22. Prior Inconsistent Statement. 

23. Market Reports and Commercial Publi- 
cations. 

24. Persistent Conditions. 


1. In General. 

Trial court did not err by admitting a wit- 
ness’s prior testimony from a federal proceed- 
ing as substantive evidence because she was 
afforded the opportunity to explain or deny her 
prior statements, she was subjected to cross- 
examination, and the trial court determined 
that the statements were made under circum- 
stances indicating trustworthiness. State v. 
Boyd, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 546 (Tenn. Crim. App. Dec. 1, 2021). 


7. Excited Utterance. 

Trial court did not err in admitting hearsay 
under the excited utterance exception, as de- 
fendant’s calling of the declarant less than 
twenty-four hours after defendant was alleged 
to have shot the declarant’s friends, killing two 
of them, was a startling event that caused the 
stress of excitement. State v. Mobley, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 378 (Tenn. 
Crim. App. Aug. 16, 2021). 

Trial court did not abuse its discretion when 
it declined to admit the victim’s statements 
pursuant to the excited utterance exception 
because the officer’s testimony was not suffi- 
cient to establish that the victim made any 
statements prompted by the startling event of 
the robbery. State v. Hartshaw, — 8.W.3d —, 
2021 Tenn. Crim. App. LEXIS 562 (Tenn. Crim. 
App. Dec. 10, 2021). 


9. Public Records and Reports. 

Disclaimers as to accuracy and information 
contained in Tennessee Bureau of Investigation 
(TBI) online database for determining whether 
a drug sale occurred within a drug-free zone 
impacted the use of the TBI database maps as 
evidence without testimony by someone who 
had knowledge of the accuracy of a particular 
map or someone who was able to corroborate 
the accuracy of the maps based on first-hand 
knowledge or independent measurements. 
State v. Moore, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 425 (Tenn. Crim. App. Sept. 13, 
2021). 


22. Prior Inconsistent Statement. 
In an aggravated sexual battery case, the 
child’s forensic interview was improperly ad- 


mitted as substantive evidence as the trial 
court never made the findings that were re- 
quired in order for a recording of a forensic 
interview to be admissible as substantive evi- 
dence; the trial transcript showed that the child 
was never afforded an opportunity to explain or 
deny the statement he gave during the forensic 
interview; and the interview was not admitted 
for the purpose of rehabilitating the child; how- 
ever, admission of the recording of the forensic 
interview was harmless as its the admission 
had the practical effect of emphasizing the 
defense theory that the child’s trial testimony 
was not credible and that defendant never 
touched his penis. State v. Martinez, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 314 (Tenn. 
Crim. App. July 14, 2021). 

Case was remanded for a new trial because 
the trial court did err by permitting the State to 
call a witness for the primary purpose of im- 
peaching her with her otherwise inadmissible 
statement to the officer and by admitting the 
witness’s recorded statement in its entirety as 
substantive evidence under this provision. 
State v. Gilbert, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 550 (Tenn. Crim. App. Dec. 3, 
2021). 

Witness’s statement to the investigator was 
properly admitted, as substantive evidence, as 
a prior inconsistent statement pursuant to a 
proper hearsay exclusion exception where the 
witness testified that she was intoxicated when 
she made the telephone call to the investigator 
and could not remember making the statement. 
State v. Hartshaw, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 562 (Tenn. Crim. App. Dec. 
10, 2021). 


23. Market Reports and Commercial 
Publications. 

Because the State of Tennessee failed to 
produce the publication itself, the testimony of 
a deputy sheriff that the deputy searched a 
website and the results of that search led the 
deputy to conclude that the pills found in an 
Altoids tin were Alprazolam was inadmissible 
hearsay that did not fall within an exception. 
State v. Richardson, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 380 (Tenn. Crim. App. Aug. 
17, 2021). 


24. Persistent Conditions. 

Because a prior court order that made a 
finding of dependency, neglect, or abuse into 
evidence during the termination proceeding 
was not entered into evidence, the evidence 
presented at trial was insufficient to support a 
termination of the mother’s parental rights on 
the statutory ground of persistence of condi- 
tions; there was no testimony referencing a 


Rule 804 


custody order or that the order made a finding 
of dependency and neglect. In re AW. — 
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S.W.3d —, 2021 Tenn. App. LEXIS 359 (Tenn. 
Ct. App. Sept. 8, 2021). 


Rule 804. Hearsay exceptions; declarant unavailable. 


NOTES TO DECISIONS 


ANALYSIS 


Dying Declarations. 
Statement Against Interest. 
Forfeiture by Wrongdoing. 


a. eS 


Dying Declarations. 

Court did not err in admitting the victim’s 
statement under the dying declaration excep- 
tion because there was testimony regarding the 
victim’s condition after defendant shot him four 
times, the victim was fading in and out of 
consciousness, was in shock, was bleeding 
heavily from multiple gunshot wounds, and the 
victim appeared to be in distress, looked con- 
cerned, scared, and worried, and was using an 
oxygen mask. State v. Taylor, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 160 (Tenn. Crim. 
App. Apr. 20, 2021). 


5. Statement Against Interest. 

Trial court did not abuse its discretion by 
admitting an officer’s testimony that a woman 
who had been in a vehicle with defendant told 
the officer that she wanted to smoke pot and 
wanted to get some pot because they were 
statements against interest. State v. Owens, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 267 
(Tenn. Crim. App. June 16, 2021). 


7. Forfeiture by Wrongdoing. 

Once the prosecutor decided to seek admis- 
sion of a witness’s statements pursuant to the 
forfeiture by wrongdoing hearsay exception, 
law enforcement’s investigation of the homicide 
became relevant, and the State was required to 
disclose favorable evidence from the investiga- 
tion to the defense. Bohanna v. State, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 187 (Tenn. 
Crim. App. Apr. 27, 2021). 


ARTICLE IX. AUTHENTICATION 


Rule 901. Requirement of authentication or identification. 


NOTES TO DECISIONS 


ANALYSIS 


4 Chain of Custody. 

8. Evidence Authenticated. 
9, Illustrative Cases. 
4 


Chain of Custody. 

There was never a break in the chain of 
custody as the first officer testified that he 
found a baggie of marijuana and a baggie of 
cocaine in defendant’s car and that he put the 
baggies onto the hood of the car; the second 
officer said that he picked up the baggies, 
wrapped them in a glove, and put them into his 
back pocket to secure the evidence; he said the 
baggies never left his back pocket; the first and 
second officer both testified that the second 
officer returned the baggies to the first officer; 
and the first officer identified a baggie contain- 
ing a green leafy substance and a baggie con- 
taining a white substance as the baggies he 
took out of the defendant’s car. State v. Coffey, 
— 8.W.3d —, 2021 Tenn. Crim. App. LEXIS 301 
(Tenn. Crim. App. July 8, 2021). 

State sufficiently established the chain of 
custody of the penile swabs; while a lieutenant 
did not swab defendant himself, he witnessed 
the rape crisis center clinician take the swabs 


and then the lieutenant immediately took cus- 
tody of the swabs, which was sufficient to 
establish this link in the chain of custody. State 
v. Mitchell, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 555 (Tenn. Crim. App. Dec. 7, 2021). 

State sufficiently established the chain of 
custody of the penile swabs; after receiving the 
swabs from the clinician, the lieutenant tagged 
them into evidence, and when the criminalist 
checked out the swabs, they were in a sealed 
condition, and the forensic technician she gave 
them to noted that the swabs were sealed and 
secure when received. State v. Mitchell, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 555 
(Tenn. Crim. App. Dec. 7, 2021). 


8. Evidence Authenticated. 

Photographic lineup admitted into evidence 
at trial was sufficiently authenticated to sup- 
port a finding by the trial court that it was an 
accurate copy of the photographic lineup actu- 
ally viewed by the victim at the hospital. State 
v. McDonald, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 173 (Tenn. Crim. App. Apr. 28, 
2021). 

Given the demonstrative exhibit, a detec- 
tive’s confirmation that the scanner was the 
machine he used, and his assertion that to his 
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knowledge, the machine did not need calibra- 
tion, the State provided the trial court suffi- 
cient information for it to be satisfied that the 
device produced accurate results and the trial 
court did not abuse its discretion by admitting 
the scanner and the card numbers it produced. 
State v. Perry, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 176 (Tenn. Crim. App. Apr. 29, 
2021). 

Cellphone was properly authenticated and 
proven to be owned by defendant because the 
agent testified he saw the cellphone fall out of 
defendant’s pocket during the foot chase and 
extraction of data from the phone showed text 
conversations between that phone and a wom- 
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Rule 901 


an’s phone indicating use of the phone by de- 
fendant. State v. Owens, — S.W.3d —, 2021’ 
Tenn. Crim. App. LEXIS 267 (Tenn. Crim. App. 
June 16, 2021). 


9. Illustrative Cases. 

Probative value of the evidence was not sub- 
stantially outweighed by the danger of its 
prejudicial effect because there was ample evi- 
dence to authenticate the messages and the 
evidence was probative to the State’s theory 
that defendant planned to rob the victim. State 
v. Berry, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 51 (Tenn. Crim. App. Feb. 10, 2022). 
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RULES OF CIVIL PROCEDURE 


[EFFECTIVE JANUARY 1, 1971] 


RULE 4 
PROCESS 
4.03. Summons; Return. 
NOTES TO DECISIONS 


1. Service by Mail. 

Default judgment entered against a foreign 
corporation was void because plaintiff did not 
comply with the requisite procedural rules for 
service to be effective as the return on service of 
summons and its attached tracking informa- 
tion did not provide the necessary information; 
and, without a signature demonstrating receipt 


at the appropriate address, there was no evi- 
dence from which to conclude that strict com- 
pliance with Tenn. R. Civ. P. 4 was established 
such that the court had jurisdiction over the 
foreign corporation. 300 Kate St. Partners, LLC 
v. NIS Trading, Inc., — S.W.3d —, 2021 Tenn. 
App. LEXIS 430 (Tenn. Ct. App. Oct. 28, 2021). 


4.04. Service Upon Defendants within the State. 


NOTES TO DECISIONS 


ANALYSIS 


3. Service by Mail. 
4. Service Insufficient. 


3. Service by Mail. 

Default judgment entered against a foreign 
corporation was void because plaintiff did not 
comply with the requisite procedural rules for 
service to be effective as the return on service of 
summons and its attached tracking informa- 
tion did not provide the necessary information; 
and, without a signature demonstrating receipt 
at the appropriate address, there was no evi- 
dence from which to conclude that strict com- 
pliance with Tenn. R. Civ. P. 4 was established 
such that the court had jurisdiction over the 


foreign corporation. 300 Kate St. Partners, LLC 
v. NIS Trading, Inc., — S.W.3d —, 2021 Tenn. 
App. LEXIS 480 (Tenn. Ct. App. Oct. 28, 2021). 


4, Service Insufficient. 

Because the unknown father was not served 
under the Tennessee Rules of Civil Procedure 
or the statutes governing substituted service, 
the termination of his parental rights was va- 
cated; the record contained no evidence that 
prospective adoptive parents attempted to per- 
sonally serve anyone other than the mother, 
and the termination order made no mention of 
their efforts to ascertain the father’s identity or 
whereabouts and did not indicate that the un- 
known father was served by publication. In re 
A.W., — S.W.3d —, 2021 Tenn. App. LEXIS 359 
(Tenn. Ct. App. Sept. 8, 2021). 


RULE 5 
SERVICE AND FILING OF PLEADINGS AND OTHER PAPERS 


5.02. Service — How Made. 


NOTES TO DECISIONS 


3. Contempt. 

Trial court erred in holding the husband in 
contempt for violating its August 16th order, 
which directed that he appear with the minor 
child before the trial court, because service on 


the husband by email was not proper, and, as 
such, the trial court’s reliance on this rule was 
in error. Sykes v. Sykes, — S.W.3d —, 2021 
Tenn. App. LEXIS 422 (Tenn. Ct. App. Oct. 25, 
2021). 
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Rule 5B 


ELECTRONIC FILING, SIGNING, OR VERIFICATION [Current Rule ef- 
fective until July 1 2022. See Proposed Rule effective on July 1, 2022.] 


Any court governed by these rules may, by local rule, allow documents to be 
filed, signed, and verified by registered users of an E-filing system. Any local 
rule that allows documents to be E-filed may also allow such documents to be 
E-served. Pleadings and other documents filed or served electronically under 
such local rule shall be considered the same as written documents filed or 
served by conventional means. The following definitions shall apply herein: 

(a) “E-file” or “E-filing” means the proper electronic transmission of original 
documents to and from the court for the purposes of E-filing using the court’s 
E-filing system. 

(b) “E-Filer” means a registered user who e-files a document. 

(c) “K-Filing system” means a system adopted by local rule of any Circuit, 
Chancery, Criminal, Probate, Juvenile or General Sessions Court Clerk that 
allows for the E-filing of documents and is in compliance with the technological 
standards promulgated by the Tennessee Supreme Court. 

(d) “E-service” or “E-served” means the automatically generated electronic 
transmission to all participants in a case who are registered users, by and 
through the E-filing system, of (i) a notice of the filing of a document with a 
copy of the document attached, (ii) a notice of the filing of a document with a 
hyperlink to the document, or (iii) a notice of the filing of a document and the 
document can be accessed by the registered user in the E-filing system. 

(e) A “registered user” is a person who has properly registered with and has 
been authorized by a court system administrator to use an E-filing system for 
the E-filing of documents in accordance with the requirements of a local rule of 
court. A registered user is deemed to have consented to E-service and is 
responsible for maintaining a valid and current e-mail address in the E-filing 
system. [As added by order entered December 14, 2009, effective July 1, 2010; 
amended by order dated January 16, 2020, effective July 1, 2020; amended by 
order dated January 16, 2020, effective July 1, 2020.] 


Rule 5B 


ELECTRONIC FILING, SIGNING, OR VERIFICATION [Proposed Rule ef- 
fective on July 1 2022. See Current Rule effective until July 1, 2022.] 


(1) Any court governed by these rules may, by local rule, allow documents to 
be filed, signed, and verified by registered users of an E-filing system. Any local 
rule that allows documents to be E-filed may also allow such documents to be 
E-served. Pleadings and other documents filed or served electronically under 
any such local rule shall be considered the same as written documents filed or 
served by conventional means. 

(2) Any court governed by these rules shall allow documents to be signed 
and/or verified by attorneys with an electronic signature either in the form of 
s/ (typed out), a graphic representation of an electronic signature, and/or a 
digital graphic representation of the signature as signed by the person. Any 
court governed by these rules also shall allow electronic signatures on all 
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discovery, declarations, subpoenas, or any other legal document in this same 
way. An electronic signature shall be considered the same as an original 
signature for all purposes. 

(3) The following definitions shall apply herein: 

(a) “E-file” or “E-filing” means the proper electronic transmission of original 
documents to and from the court for the purposes of E-filing using the court’s 
E-filing system. 

(b) “E-Filer” means a registered user who e-files a document. 

(c) “E-Filing system” means a system adopted by local rule of any Circuit, 
Chancery, Criminal, Probate, Juvenile or General Sessions Court Clerk that 
allows for the E-filing of documents and is in compliance with the technological 
standards promulgated by the Tennessee Supreme Court. 

(d) “E-service” or “E-served” means the automatically generated electronic 
transmission to all participants in a case who are registered users, by and 
through the E-filing system, of (i) a notice of the filing of a document with a 
copy of the document attached, (ii) a notice of the filing of a document with a 
hyperlink to the document, or (ili) a notice of the filing of a document and the 
document can be accessed by the registered user in the E-filing system. 

(e) A “registered user” is a person who has properly registered with and has 
been authorized by a court system administrator to use an E-filing system for 
the E-filing of documents in accordance with the requirements of a local rule of 
court. A registered user is deemed to have consented to E-service and is 
responsible for maintaining a valid and current e-mail address in the E-filing 
system. [As added by order entered December 14, 2009, effective July 1, 2010; 
amended by order dated January 16, 2020, effective July 1, 2020; amended by 
order dated January 16, 2020, effective July 1, 2020; amended by order dated 
December 14, 2021, effective July 1, 2022.] 


Advisory Commission Comments [2022]. 
Rule 5(B) is amended by adding a new sub- 
paragraph 2 to allow electronic signatures by 
attorneys, irrespective of the adoption of E- 
filing, including, but not limited to, signatures 
completed in DocuSign and Adobe signing pro- 
grams and/or other such programs. 


Compiler’s Notes. In its order filed Decem- 
ber 14, 2021, the Supreme Court adopted the 
amendment to this rule, effective July 1, 2022, 
subject to approval by resolution of the General 
Assembly. 


RULE 6 
TIME 


6.02. Enlargement. 


NOTES TO DECISIONS 


1. Motion to Substitute Parties. 

In this personal injury negligence action, the 
denial of plaintiffs motion to enlarge the time 
to substitute the parties was affirmed because 
there was no excusable neglect where plaintiffs 
missteps could not be isolated from his failure 


to comply with other deadlines and magnify 
both the prejudice to the defense and the effect 
of the delay. Mead v. Tucker, — S.W.3d —, 2021 
Tenn. App. LEXIS 438 (Tenn. Ct. App. Nov. 5, 
2021). 


Rule 7 
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| RULE 7 
PLEADINGS ALLOWED; FORM OF MOTIONS 


7.02. Motions and Other Papers. 


NOTES TO DECISIONS 


1. In General. 

Because a manufacturer’s motion for directed 
verdict was made during trial, by its express 
terms, subsection (1) did not apply to that 


motion. Milan Supply Chain Sols., Inc. v. Navi- 
star, Inc., — S.W.3d —, 2021 Tenn. LEXIS 243 
(Tenn. Aug. 2, 2021). 


RULE 8 
GENERAL RULES OF PLEADING 


8.03. Affirmative Defenses. 


NOTES TO DECISIONS 


2. Waiver of Defenses. 

Trial court did not err in concluding that a 
debtor waived the debtor’s affirmative defenses 
related to a foreclosure and foreclosure price 
because the debtor in the debtor’s answer 
merely reserved all affirmative defenses that 
were available. The debtor did not make any 


specific allegations that could have been fairly 
read to have alleged that the foreclosure sale 
price was inadequate or that the foreclosure 
sale was irregular. F & M Bank v. Fleming, — 
S.W.3d —, 2021 Tenn. App. LEXIS 386 (Tenn. 
Ct. App. Sept. 28, 2021). 


RULE 11 


SIGNING OF PLEADINGS, MOTIONS, AND OTHER PAPERS; REPRE- 
SENTATIONS TO COURT; SANCTIONS 


NOTES TO DECISIONS 


3. Signature by Non-Attorney. 

When a trustee, acting pro se, moved to set 
aside a court-ordered sale of property belonging 
to the trust, asserting a violation of the trust’s 
due-process rights, the trial court properly dis- 
missed the motion because the trustee was not 
a licensed attorney and was thus unqualified to 
represent the trust in a legal proceeding. The 


11.01. 


appellate court also dismissed the appeal on 
the same ground because the trustee signed the 
notice of appeal on behalf of the trust, and a 
non-attorney was not permitted to represent a 
trust in the Tennessee courts. State v. Delin- 
quent Taxpayers 2015 (Steinhagen), — S.W.3d 
—, 2021 Tenn. App. LEXIS 288 (Tenn. Ct. App. 
July 20, 2021). 


Signature. [Current Rule effective until July 1 2022. See 


Proposed Rule effective on July 1, 2022.] 


(a) Every pleading, written motion, and other paper shall be signed by at 
least one attorney of record in the attorney’s individual name, or, if the party 
is not represented by an attorney, shall be signed by the party. Each paper 
shall state, to the extent available, the signer’s address, telephone number, 
e-mail address, and Tennessee Board of Professional Responsibility number. 
Except when otherwise specifically provided by rule or statute, pleadings need 
not be verified or accompanied by affidavit. An unsigned paper shall be 
stricken unless omission of the signature is corrected promptly after being 
called to the attention of the attorney or party. 

(b) APPEARANCE OF COUNSEL AND NOTIFICATION BY COUNSEL SUBJECT TO LIMITED 
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Scope REPRESENTATION. An attorney providing limited scope representation to an 
otherwise unrepresented party shall file at the beginning of the representation 
an initial notice of limited scope representation with the court, simply stating 
that the representation is subject to a written limited scope representation 
agreement without disclosing the terms of the agreement. In addition to the 
initial notice of limited scope representation, when provided notice by another 
party, attorney or the court of a motion, pleading, discovery, hearing or other 
proceeding that is outside of the scope of the services provided pursuant to the 
limited scope representation agreement, an attorney shall promptly file a 
notice of limited appearance that the attorney does not represent the otherwise 
unrepresented party for purposes of the motion, pleading, discovery, hearing or 
other proceeding. The notice of limited appearance shall simply state that the 
limited scope representation does not include representation for purposes of 
the motion, pleading, discovery, hearing or other proceeding noticed and shall 
not otherwise disclose the terms of the limited scope representation agree- 
ment. The notice of limited appearance shall provide the otherwise unrepre- 
sented client with the deadline(s), if any, for responding to the motion, 
pleading, discovery, hearing or other proceeding and shall state the date, place 
and time of any hearing or other proceeding. If an initial notice of limited scope 
representation or a notice of limited appearance is filed, service shall be made 
as provided in Rule 5.02. 

(c) WirHDRAWAL OF CouNsSEL Upon CoMPLETION OF A_ LIMITED SCOPE 
REPRESENTATION. Upon the filing of a notice of completion of limited scope 
representation that is accompanied by a declaration from the attorney indi- 
cating that the attorney’s obligations under a limited scope representation 
agreement have been satisfied, and that the attorney provided the otherwise 
unrepresented person at least fourteen (14) days advance written notice of the 
filing of notice of completion of limited scope representation, the attorney shall 
have withdrawn from representation in the case. [As amended by order 
entered January 26, 1999, effective July 1, 1999; by order filed January 13, 
2012, effective July 1, 2012; and by order filed December 3, 2020, effective July 
1, 2021.] 


Advisory Commission Comments [2021]. 
Rule 11.01(a) is amended to require that every 
pleading, written motion, and other paper shall 
include the signer’s email address. Providing 
an e-mail address is useful but does not of itself 
signify consent to filing or service by e-mail. 

Compiler’s Notes. In its order filed Decem- 
ber 3, 2020, the Supreme Court adopted the 
amendment to this rule, effective July 1, 2021, 
subject to approval by resolution of the General 
Assembly. 


The amendment of Rule 11, which amended 
subdivision 11.01 and added the [2021] Advi- 
sory Comments, as promulgated and adopted 
by the Supreme Court in its order dated Decem- 
ber 3, 2020 was ratified and approved by 2021 
House Resolution 21 and Senate Resolution 19. 
The order promulgating the amendment of sub- 
division 11.01 and the addition of the [2021] 
Advisory Comments, provided that it take ef- 
fect July 1, 2021. 


11.01. Signature. [Proposed Rule effective on July 1 2022. See 
Current Rule effective until July 1, 2022.] 

(a) Every pleading, written motion, and other paper shall be signed by at 
least one attorney of record in the attorney’s individual name, or, if the party 
is not represented by an attorney, shall be signed by the party. Papers may be 
electronically signed in accordance with Rule 5B. Each paper shall state, to the 
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extent available, the signer’s address, telephone number, e-mail address, and 
Tennessee Board of Professional Responsibility number. Except when other- 
wise specifically provided by rule or statute, pleadings need not be verified or 
accompanied by affidavit. An unsigned paper shall be stricken unless omission 
of the signature is corrected promptly after being called to the attention of the 
attorney or party. 

(b) APPEARANCE OF COUNSEL AND NOTIFICATION BY COUNSEL SUBJECT TO LIMITED 
Scope REPRESENTATION. An attorney providing limited scope representation to an 
otherwise unrepresented party shall file at the beginning of the representation 
an initial notice of limited scope representation with the court, simply stating 
that the representation is subject to a written limited scope representation 
agreement without disclosing the terms of the agreement. In addition to the 
initial notice of limited scope representation, when provided notice by another 
party, attorney or the court of a motion, pleading, discovery, hearing or other 
proceeding that is outside of the scope of the services provided pursuant to the 
limited scope representation agreement, an attorney shall promptly file a 
notice of limited appearance that the attorney does not represent the otherwise 
unrepresented party for purposes of the motion, pleading, discovery, hearing or 
other proceeding. The notice of limited appearance shall simply state that the 
limited scope representation does not include representation for purposes of 
the motion, pleading, discovery, hearing or other proceeding noticed and shall 
not otherwise disclose the terms of the limited scope representation agree- 
ment. The notice of limited appearance shall provide the otherwise unrepre- 
sented client with the deadline(s), if any, for responding to the motion, 
pleading, discovery, hearing or other proceeding and shall state the date, place 
and time of any hearing or other proceeding. If an initial notice of limited scope 
representation or a notice of limited appearance is filed, service shall be made 
as provided in Rule 5.02. 

(c) WirupRawAL oF CouNsEL) Upon CompLeTion or A Limitrep Scope 
REPRESENTATION. Upon the filing of a notice of completion of limited scope 
representation that is accompanied by a declaration from the attorney indi- 
cating that the attorney’s obligations under a limited scope representation 
agreement have been satisfied, and that the attorney provided the otherwise 
unrepresented person at least fourteen (14) days advance written notice of the 
filing of notice of completion of limited scope representation, the attorney shall 
have withdrawn from representation in the case. [As amended by order 
entered January 26, 1999, effective July 1, 1999; by order filed January 13, 
2012, effective July 1, 2012; by order filed December 3, 2020, effective July 1, 
2021; and by order filed December 14, 2021, effective July 1, 2022.] 


Advisory Commission Comments [2021]. 
Rule 11.01(a) is amended to require that every 
pleading, written motion, and other paper shall 
include the signer’s email address. Providing 
an e-mail address is useful but does not of itself 
signify consent to filing or service by e-mail. 

Advisory Commission Comments [2022]. 
Rule 11.01 is amended to provide for electronic 
signatures in accordance with Rule 5B. 

Compiler’s Notes. In its order filed Decem- 
ber 3, 2020, the Supreme Court adopted the 


amendment to this rule, effective July 1, 2021, 
subject to approval by resolution of the General 
Assembly. 

The amendment of Rule 11, which amended 
subdivision 11.01 and added the [2021] Advi- 
sory Comments, as promulgated and adopted 
by the Supreme Court in its order dated Decem- 
ber 3, 2020 was ratified and approved by 2021 
House Resolution 21 and Senate Resolution 19. 
The order promulgating the amendment of sub- 
division 11.01 and the addition of the [2021] 
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Advisory Comments, provided that it take ef- 
fect July 1, 2021. 
In its order filed December 14, 2021, the 


ADVANCE CODE SERVICE 


Rule 15 


Supreme Court adopted the amendment to this 
rule, effective July 1, 2022, subject to approval 
by resolution of the General Assembly. 


RULE 12 


DEFENSES AND OBJECTIONS: WHEN AND HOW PRESENTED: BY 
PLEADING OR MOTION: MOTION FOR JUDGMENT ON PLEADINGS 


12.02. How Presented. 


NOTES TO DECISIONS 


5. Practice and Procedure. 

Because a former husband’s letter was at- 
tached to the complaint for breach of a marital 
dissolution agreement that was brought by the 
husband’s ex-wife and the authenticity of the 


letter was not questioned, the trial court prop- 
erly analyzed the statute of limitations issue 
pursuant to the motion to dismiss standard. 
Felker v. Felker, — S.W.3d —, 2021 Tenn. App. 
LEXIS 317 (Tenn. Ct. App. Aug. 10, 2021). 


RULE 13 
COUNTERCLAIM AND CROSS-CLAIM 
13.09. Separate Trials — Separate Judgments. 


NOTES TO DECISIONS 


5. Applicability. 

Court presumes that the decision to limit the 
ambit of the rule to only counterclaims or 
cross-claims was intentional; appellee’s pur- 
ported additional claim, however, did not con- 


stitute a cross-claim or counterclaim, and thus 
this case was not covered by the plain language 
of the rule. Chimneyhill Condo. Ass’n v. King 
Chow, — S.W.3d —, 2021 Tenn. App. LEXIS 286 
(Tenn. Ct. App. July 20, 2021). 


RULE 15 
AMENDED AND SUPPLEMENTAL PLEADINGS 


15.01. Amendments. 


NOTES TO DECISIONS 


ANALYSIS 


4. Leave to Amend Not Sought. 
6. Leave to Amend Properly Denied. 


4. Leave to Amend Not Sought. 

Trial court did not abuse its discretion in 
failing to allow an amendment by a debtor to 
raise affirmative defenses because, even if the 
debtor was correct that the trial court in some 
way suggested that the debtor could raise ad- 
ditional affirmative defenses based upon what 
was revealed in the discovery process, the 
debtor chose not to engage in any discovery 
following the trial court’s oral pronouncement 
and never filed any motion to amend. F & M 
Bank v. Fleming, — S.W.3d —, 2021 Tenn. App. 
LEXIS 386 (Tenn. Ct. App. Sept. 28, 2021). 


6. Leave to Amend Properly Denied. 
Trial court did not abuse its discretion by 
denying parents’ ; motion to amend the com- 
plaint to assert a cause of action because the 
parents did not have an absolute right to 
amend the parents complaint to add a claim 
altering the timing and nature of trial and the 
exposure to the opposing party after waiting 


- five years without good reason shown for the 


delay. Zukowski ex rel. Zukowski v. Hamilton 
Cty. Dep’t of Educ., — S.W.3d —, 2021 Tenn. 
App. LEXIS 299 (Tenn. Ct. App. July 28, 2021). 

Trial court did not abuse its discretion by 
denying plaintiffs motion to correct misnomer 
because she was required to seek agreement 
from defendant or leave from the trial court in 
order to amend her complaint and add a new 
party. Plaintiff had ample opportunity to prop- 
erly move to amend her complaint but, instead, 


Rule 25 


she waited several months before filing motion, 
which was not filed until the day defendant’s 
summary judgment motion was to be heard. 
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Bodine v. Long John Silver’s LLC, — S8.W.3d —, 
2022 Tenn. App. LEXIS 10 (Tenn. Ct. App. Jan. 
14, 2022). 


RULE 25 
SUBSTITUTION OF PARTIES 


25.01. Death. 


NOTES TO DECISIONS 


1. Compliance. 

Appellate court found no abuse of discretion 
with permitting the estate of a deceased attor- 
ney to be substituted for the attorney as a party 
because, in the absence of a transcript or state- 
ment of the evidence, the appellate court had to 
presume that whatever statements were made 
or facts presented at the hearing on the motion 
established that the delay in filing the motion 
was due to excusable neglect. Furthermore, the 
burden was on the attorney’s former clients to 
show an abuse of discretion on the part of the 
trial judge. Cordova ex rel. Alfredo C. v. Nash- 


ville Ready Mix, Inc., — S.W.3d —, 2020 Tenn. 
App. LEXIS 225 (Tenn. Ct. App. May 19, 2020). 

Substitution of personal representative for 
deceased accident victim was permitted on ap- 
peal when decedent died after the jury’s verdict 
for a ski resort even though no motion for 
substitution was made because the ski resort 
did not request the trial court to dismiss the 
negligence action brought by the victim for 
failure to comply with the deadline for substi- 
tution of party. Chase v. Ober Gatlinburg, Inc., 
— $.W.3d —, 2021 Tenn. App. LEXIS 334 
(Tenn. Ct. App. Aug. 20, 2021). 


RULE 26 
GENERAL PROVISIONS GOVERNING DISCOVERY 
26.07. Signing of Discovery Requests, Responses, and Objections. 


NOTES TO DECISIONS 


5. Sanctions Generally. 

Trial court did not err by not imposing sanc- 
tions on the father’s attorney in a child custody 
matter because the court found that there was 
a good faith basis to believe that the testimony 
of expert witness who counseled the parties’ 
child would be pertinent to the issues at trial. 
Nothing in the record provided a ground to 


impose sanctions on the attorney as there was 
no apparent discovery violation, nor was there 
reason to infer that the father’s amended an-. 
swer to expert witness interrogatories was filed 
to cause unnecessary delay. Morgan v. Morgan, 
— $.W.3d —, 2021 Tenn. App. LEXIS 482 
(Tenn. Ct. App. Dec. 7, 2021). 


RULE 37 
FAILURE TO MAKE OR COOPERATE IN DISCOVERY: SANCTIONS 
37.02. Failure to Comply with Order. 


NOTES TO DECISIONS 


5. Review. 

In a case where a trial court imposes a less 
harsh sanction than dismissal, it is likely a less 
exacting review of its findings would suffice, 
but where it chooses to impose the harshest 
sanction at its disposal, it is not too heavy a 
burden to require the trial court to consider 


each relevant factor in a manner that affords 
meaningful appellate review; this is particu- 
larly true where the failures are attributable 
solely to an attorney but result in the termina- 
tion of a client’s entire action. Adams v. III. 
Cent. R.R. Co., — S.W.3d —, 2022 Tenn. App. 
LEXIS 17 (Tenn. Ct. App. Jan. 19, 2022). 
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Rule 41 


37.03. Failure to Supplement or Amend Responses or Failure to 


Admit. 


NOTES TO DECISIONS 


1. Sanctions. 

In a case where a trial court imposes a less 
harsh sanction than dismissal, it is likely a less 
exacting review of its findings would suffice, 
but where it chooses to impose the harshest 
sanction at its disposal, it is not too heavy a 
burden to require the trial court to consider 
each relevant factor in a manner that affords 
meaningful appellate review; this is particu- 
larly true where the failures are attributable 
solely to an attorney but result in the termina- 
tion of a client’s entire action. Adams v. IIl. 
Cent. R.R. Co., — S.W.3d —, 2022 Tenn. App. 
LEXIS 17 (Tenn. Ct. App. Jan. 19, 2022). 


Trial court’s discretionary decision to impose 
monetary sanctions against a city for not pro- 
ducing an accurate map of an area of a 1972 
annexation until three years after the action 
was commenced was proper, as the city knew or 
should have known about its records, and its 
failure to produce the map at a much earlier 
date was the cause of the expensive proposition 
for plaintiffs to have to restart discovery. Little 
v. City of Chattanooga, — S.W.3d —, 2022 Tenn. 
App. LEXIS 28 (Tenn. Ct. App. Jan. 25, 2022). 


RULE 41 
DISMISSAL OF ACTIONS 
41.01. Voluntary Dismissal — Effect Thereof. 


NOTES TO DECISIONS 


3. Application. 

Court rejected appellants’ claim that the mo- 
ment a plaintiff gave effective notice of volun- 
tary dismissal onsuit, the trial court lost sub- 
ject matter jurisdiction to adjudicate any issue 
affecting nonsuiting plaintiff; case law held 
that an entry of order of voluntary dismissal 
was required before dismissal took effect, and 


thus the trial court here did not instanta- 
neously lose jurisdiction once appellants filed 
their notice of nonsuit, and the trial court’s 
subsequent order of dismissal with prejudice 
was not void. Mack v. Cable Equip. Servs., — 
S.W.3d —, 2022 Tenn. App. LEXIS 51 (Tenn. Ct. 
App. Feb. 9, 2022). 


41.02. Involuntary Dismissal — Effect Thereof. 


NOTES TO DECISIONS 


ANALYSIS 


2. Dismissal Proper. 
6. Res Judicata. 


2. Dismissal Proper. 

Where plaintiff alleged negligence following 
a two-vehicle accident involving plaintiff and a 
city police officer, the trial court properly 
granted the city’s motion for involuntary dis- 
missal because no reasonable trier of fact could 
conclude plaintiff was less than 50% respon- 
sible for the accident and that his claims were 
therefore barred. Cryer v. City of Algood, — 
S.W.3d —, 2022 Tenn. App. LEXIS 14 (Tenn. Ct. 
App. Jan. 18, 2022). 


6. Res Judicata. 

Doctrine of res judicata did not bar a bank’s 
lawsuit against a borrower because the invol- 
untary dismissal of the bank’s first lawsuit for 
failure to prosecute did not operate as an adju- 
dication on the merits since the trial court 
specified in an order denying the bank’s motion 
to reconsider that the involuntary dismissal of 
the first lawsuit did not operate as an adjudi- 
cation on the merits; the bank’s substantive 
rights in light of that order included the ability 
to refile its lawsuit. Regions Bank v. Prager, — 
S.W.3d —, 2021 Tenn. LEXIS 177 (Tenn. July 8, 
2021). 


Rule 42 
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RULE 42 
CONSOLIDATION: SEPARATE TRIALS 


42.02. Separate Trials. 


NOTES TO DECISIONS 


2. Separate Trials. 

Trial court did not abuse its discretion in a 
health care liability action by bifurcating the 
trial between the issues of standard of care and 
causation because of the unique procedural 


history presented in the matter and the appar- 
ent difficulty experienced by the parties during 
the original trial. Jernigan v. Paasche, — 
S.W.3d —, 2021 Tenn. App. LEXIS 239 (Tenn. 
Ct. App. June 21, 2021). 


RULE 45 
SUBPOENA 


45.09. Form of Issuance of Subpoena. [Proposed Rule effective on 
July 1 2022.) 

For purposes of issuance of any subpoena under Rule 45, the clerk of the 
court in which the action is pending may issue the subpoena in either written 
paper or electronic form. A signature affixed electronically to a subpoena shall 
be treated as an original signature. Payment for the issuance of an electronic 
subpoena shall be received by the trial court clerk not later than 10 calendar 
days after the issuance of the electronic subpoena and shall be paid by the 
party requesting said electronic issuance, subject to the following exception. If 
the requesting party is either a party who has been allowed to proceed on a 
pauper’s oath or an attorney for such a party, then payment of the fee shall be 
taxed as a court cost. [Adopted by order filed December 14, 2021, effective July 
1, 2022.) 


Advisory Commission Comments [2022]. 
New Rule 45.09 is adopted to empower the trial 
court clerk to issue any Rule 45 subpoena by 
either written paper documents or electronic 
means. 


Compiler’s Notes. In its order filed Decem- 
ber 14, 2021, the Supreme Court adopted 
§ 45.09 of this rule, effective July 1, 2022, 
subject to approval by resolution of the General 
Assembly. 


RULE 50 
MOTION FOR A DIRECTED VERDICT 


50.02. 


Reservation of Decision on Motion. 


NOTES TO DECISIONS 


3. Preservation for Review. 

Manufacturer properly preserved an issue 
for appellate review because It moved orally for 
a directed verdict during trial and then timely 
filed its post-trial motion seeking a judgment 


notwithstanding the verdict and in it stated 
with particularity its argument. Milan Supply 
Chain Sols., Inc. v. Navistar, Inc., — S.W.3d —, 
2021 Tenn. LEXIS 243 (Tenn. Aug. 2, 2021). 
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RULE 52 
FINDINGS BY THE COURT 


52.01. Findings Required. 


NOTES TO DECISIONS 


ANALYSIS 


1 Findings Required. 
3. Lack of Findings. 

4. Findings Sufficient. 
6. Findings Insufficient. 
1 


Findings Required. 

It was unclear from the record whether the 
trial court considered the child’s best interest 
and fashioned a custody arrangement that per- 
mitted both parents to enjoy the maximum 
participation possible in the child’s life, consis- 
tent with the statutory factors; therefore, the 
trial court’s order was vacated, and on remand, 
the trial court was to prepare sufficient findings 
of fact and conclusions of law. Beaty v. Beaty, — 
S.W.3d —, 2021 Tenn. App. LEXIS 271 (Tenn. 
Ct. App. July 8, 2021). 


3. Lack of Findings. 

Because nothing in the record explained 
which of an inmate’s claims were dismissed and 
why, the trial court’s dismissal of his complaint 
against the Commissioner of the Tennessee 
Department of Correction and against the 
prison warden was vacated; appellate review 
was hampered because the trial court’s order 
did not apply any legal standard or contain 
legal conclusions regarding the sufficiency of 
the complaint or provide any reasoning for the 
dismissal. Buckingham v. Tenn. Dep’t of Corr., 
— $.W.3d —, 2021 Tenn. App. LEXIS 214 
(Tenn. Ct. App. May 27, 2021). 

Although a trial court was not required to 
make specific findings of facts in a case in which 
a party sought to enforce a purported settle- 
ment agreement, it was most often a good idea 
for the court to include its findings in its order 
regardless of whether the lack thereof consti- 
tuted error. Because the appellate court was 
unable to resolve several issues in the case, the 
appellate court vacated the trial court’s order 
and remanded the case for the trial court to 
make explicit findings of fact and conclusions of 
law resolving those issues. Estate of Hughes v. 
Adams, — S.W.3d —, 2021 Tenn. App. LEXIS 
287 (Tenn. Ct. App. July 20, 2021). 

Although an appellate court left undisturbed 
the portion of a trial court’s order modifying a 
parenting plan as to a material change of 
circumstance, the trial court’s failure to make 
best interest of the children findings precluded 
any meaningful appellate review of that mat- 
ter. Accordingly, the appellate court vacated the 


trial court’s order and remanded the case for 
entry of an order that included the required 
findings of fact and conclusions of law. Gaby v. 
Gaby, — S.W.3d —, 2021 Tenn. App. LEXIS 336 
(Tenn. Ct. App. Aug. 23, 2021). 


4, Findings Sufficient. 

Trial court was not required to make specific 
findings on each element of civil contempt be- 
cause it made factual findings, including its 
findings that the wife admitted, under oath, 
that she was ordered to turn over personal 
property of the husband to him, but had failed 
and refused to do so and that she had kept 
listed items of his personal property. Tomes v. 
Tomes, — S.W.3d —, 2021 Tenn. App. LEXIS 
268 (Tenn. Ct. App. July 6, 2021). 


6. Findings Insufficient. 

Because the trial court in a divorce case did 
not assign classifications and values to all of 
the relevant property subject to division in the 
case, the appellate court was unable to deter- 
mine if the property distribution was equitable. 
Therefore, upon remand, the trial court was to 
enter an order containing sufficient findings 
and conclusions regarding the classification 
and valuation of all relevant property, includ- 
ing the possessory interest in the marital home, 
along with its analysis of the statutory factors 
for the property distribution. Green v. Green, — 
S.W.3d —, 2021 Tenn. App. LEXIS 150 (Tenn. 
Ct. App. Apr. 12, 2021). 

Trial court erred in interviewing the parties’ 
minor children in camera without a court re- 
porter or attorney present because the trial 
court’s order wholly failed to comply with the 
civil rule mandates where its order set out its 
ultimate conclusion, but provided no informa- 
tion to discern the trial court’s reasoning, and 
its statement of the evidence failed to include 
any of the actual evidence adduced at the 
hearing or in camera. Colvard v. Colvard, — 
S.W.3d —, 2021 Tenn. App. LEXIS 260 (Tenn. 
Ct. App. July 1, 2021). 

In an appeal from entry of a permanent 
parenting plan, the trial court’s order did not 
contain specific findings of fact and conclusions 
of law in support of its decision. While the 
court’s pronouncement from the bench con- 
tained some of the court’s reasoning, such rea- 
soning may not be considered when the oral 
ruling was not incorporated into the final order 
as required by this rule. Owens v. May, — 
S.W.3d —, 2021 Tenn. App. LEXIS 332 (Tenn. 
Ct. App. Aug. 19, 2021). 


Rule 54 


Because the principal issue regarding a trial 
court’s award of military retirement pay in a 
divorce proceeding was a factual one and the 
record was not sufficiently adequate to facili- 
tate a de novo review, the appellate court re- 
manded the case and directed that the trial 
court make sufficient findings of fact and con- 
clusions of law with respect to variables related 
to either a formula award or hypothetical re- 
tired pay award, whichever the trial court 
chose to utilize. Grayson v. Grayson, — S.W.3d 
—, 2021 Tenn. App. LEXIS 354 (Tenn. Ct. App. 
Sept. 3, 2021). 


52.02. Amendment. 
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Mother failed to file a transcript or statement 
of the evidence and the trial court failed to 
make detailed factual findings in its written 
order, but in light of the court’s ability to review 
the audio recording of the trial proceedings, 
which neither party disputed, the court inde- 
pendently reviewed the record to determine 
whether the trial court properly found that the 
children’s best interests were served by naming 
father primary residential parent. Richardson 
v. Richardson, — S.W.38d —, 2021 Tenn. App. 
LEXIS 371 (Tenn. Ct. App. Sept. 17, 2021). 


NOTES TO DECISIONS 


7. Appeal. 

Because the rule excluded motions for sum- 
mary judgment, and the trial court’s final order 
stated the legal grounds upon which it granted 
defendants’ motion for summary judgment, the 


trial court did not abuse its discretion in failing 
to grant a motion for findings that was clearly 
inapplicable. White v. Bradley Cty. Gov’t, — 
S.W.3d —, 2021 Tenn. App. LEXIS 232 (Tenn. 
Ct. App. June 15, 2021). 


RULE 54 
JUDGMENTS AND COSTS 


54.02. 


Relief — Motion to Intervene. 


NOTES TO DECISIONS 


ANALYSIS 


ve Certification Improvidently Granted. 
10. Jurisdiction. 
12. Motion to Revise. 


7. Certification Improvidently Granted. 

Appellee’s motion for partial summary judg- 
ment made no distinction between attorney 
fees incurred with regard to its claim about 
unpaid assessments and the claim that was yet 
to be resolved, and thus the request for fees 
adjudicated by the trial court was not a dis- 
tinctly separate claim from the issues remain- 
ing in the case; trial court’s attempt to certify 
this as a final judgment was improper and the 
court lacked jurisdiction over the appeal. Chim- 
neyhill Condo. Ass’n v. King Chow, — S.W.3d 
—, 2021 Tenn. App. LEXIS 286 (Tenn. Ct. App. 
July 20, 2021). 


10. Jurisdiction. 

Court invoked its discretion under the rule to 
entertain the appeal notwithstanding the fact 
that the judgment was improvidently certified 
as final, as good cause existed; there was no 
need to delay resolution of this case pending a 
final judgment and the central dispute over the 
trial court’s authority to award attorney fees 
was controlled by state supreme court prec- 


edent directly on point and both parties wanted 
the issue adjudicated regardless of the remain- 
ing issues. Chimneyhill Condo. Ass’n v. King 
Chow, — 8.W.3d —, 2021 Tenn. App. LEXIS 286 
(Tenn. Ct. App. July 20, 2021). 


12. Motion to Revise. 

Given the hospital’s knowledge of the law- 
suit, the short timeframe between its voluntary 
dismissal and plaintiffs subsequent motion to 
set aside, and the language of Tenn. R. Civ. P. 
54.02, the trial court erred by denying plain- 
tiffs motion to revise the interlocutory order to 
allow him to withdraw his voluntary dismissal 
as there was no valid reason to deny it. Ingram 
v. Gallagher, — S.W.3d —, 2021 Tenn. App. 
LEXIS 283 (Tenn. Ct. App. July 19, 2021). 

Trial court’s order dismissed a hospital as a 
party without prejudice but did not adjudicate 
the remaining claims against the doctor, and as 
this order was not certified as a final judgment, 
it was an interlocutory order, subject to revision 
before entry of a final judgment; plaintiffs 
motion to set aside the interlocutory order 
should have been treated as a Tenn. R. Civ. P. 
54.02 motion to revise and the trial court erred 
by treating the motion as a Tenn. R. Civ. P. 60 
motion. Ingram v. Gallagher, — S.W.3d —, 2021 
Tenn. App. LEXIS 283 (Tenn. Ct. App. July 19, 
2021). 
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Rule 56 


NOTES TO DECISIONS 


3. Sufficiency of Complaint. 

Trial court did not err in granting ownership 
of a sun deck and a boat dock to homeowners 
associations because the associations in their 
complaint specifically asked for “a Judgment in 
favor of Plaintiffs and against Defendants rec- 
ognizing Plaintiffs’ ownership of the boat dock 
and boat slips” and the residential community 


54.04. Costs. 


developer testified to one association owning 
the sun deck and to selling boat slips to prop- 
erty owners in the residential community. 
Thus, ownership of the sun deck and the boat 
dock was sufficiently pleaded and tried. Park 
Place Boat Dock Ass’n v. Gary Phillips Constr., 
LLC, — 8.W.3d —, 2021 Tenn. App. LEXIS 472 
(Tenn. Ct. App. Nov. 29, 2021). 


NOTES TO DECISIONS 


ANALYSIS 


1; Construction. 
de Discretionary Costs. 


1. Construction. 

Broad language of pre-2014 Tenn. Sup. Ct. R. 
9,§ 24.3, not Tenn. R. Civ. P. 54.04, governs the 
allowable costs in disciplinary proceedings. In 
re Justice, — S.W.3d —, 2021 Tenn. LEXIS 250 
(Tenn. Aug. 16, 2021). 


7. Discretionary Costs. 

During trial court proceedings, appellant es- 
sentially acquiesced to the award of discretion- 
ary costs as proper under the statute, and 
nothing in the record indicated that he objected 
to the specific costs requested by appellee in the 
trial court; thus, appellant waived any objec- 
tion to the trial court’s decision to award appel- 
lee discretionary costs. Chimneyhill Condo. 
Ass’n v. King Chow, — S.W.3d —, 2021 Tenn. 
App. LEXIS 286 (Tenn. Ct. App. July 20, 2021). 


RULE 56 
SUMMARY JUDGMENT 


56.03. Specifying Material Facts. 


NOTES TO DECISIONS 


1. Compliance. 

Appellate court could not adequately perform 
its duty to make a proper de novo review of the 
record and determine whether the require- 
ments of summary judgment were met because 
the court could not ascertain from a bonds- 
man’s statement of undisputed facts what the 


undisputed material facts were and whether 
the facts were disputed. Accordingly, the rever- 
sal of the trial court’s grant of summary judg- 
ment in favor of the bondsman and remanded 
the cause for further proceedings was appropri- 
ate. Nunley v. Farrar, — S.W.3d —, 2021 Tenn. 
App. LEXIS 184 (Tenn. Ct. App. May 6, 2021). 


56.04. Motion and Proceedings Thereon. 


Workers’ Compensation Appeals Board 
Decisions. An employee alleged various inju- 
ries caused by a fall at work. After some discov- 
ery was conducted, the employer filed a motion 
for summary judgment, alleging the employee’s 
evidence was insufficient as a matter of law to 
establish a compensable injury. After request- 
ing and receiving additional time to respond to 
the motion, the employee’s counsel filed a mo- 
tion to withdraw. The trial court scheduled a 
hearing on both motions, requiring the employ- 
ee’s counsel to present his client’s argument in 
response to the motion for summary judgment 
prior to its entertaining the motion to with- 


draw. During his argument, the employee’s 
counsel acknowledged he had no expert medical 
evidence to submit in opposition to the employ- 
er’s motion for summary judgment. Following 
the hearing, the trial court granted the motion 
to withdraw but denied the motion for sum- 
mary judgment. The employer has appealed. 
Upon careful consideration of the record, the 
trial court’s order denying the motion for sum- 
mary judgment was reversed and the case was 
remanded for entry of an order granting the 
motion. King v. Kasai North America, Inc., 2019 
TN Wrk Comp App Bd LEXIS 16. 

An employee, a mechanic, alleged suffering 


Rule 56 


work-related injuries to his back while replac- 
ing a belt on a conveyor. The claim was ac- 
cepted as compensable, and the employer pro- 
vided workers’ compensation benefits. The 
parties settled the case prior to the expiration 
of the original compensation period, leaving 
open the employee’s right to seek increased or 
extraordinary benefits. At the end of his initial 
benefit period, the employee filed a petition 
seeking increased and/or extraordinary ben- 
efits. The employer filed a motion for summary 
judgment alleging the employee was unable to 
show by clear and convincing evidence that 
limiting his benefits to the original award 
would be inequitable. The trial court denied the 
motion, concluding the employer did not negate 
an essential element of the employee’s claim or 
show that the evidence was insufficient to prove 
an essential element of his claim. The trial 
court correctly denied the motion. The parties 
disputed the extent of the employee’s voca- 
tional disability and presented competing theo- 
ries on how the trial court should resolve the 
issue. The trial court was thus faced with 
different means of analyzing the issue of the 
employee’s vocational disability, an issue that 
is, ultimately, a determination of fact. As the 
trial court observed, an employee’s failure to 
make any effort to return to work is but one 
factor to consider when determining whether 
Employee is entitled to extraordinary benefits. 
Warren v. The Pictsweet Co., 2019 TN Wrk 
Comp App Bd LEXIS 60. 

Following a work-related back injury, an em- 
ployee alleged she suffered several falls at work 
caused by back spasms, one of which was re- 
ported to have occurred on June 8, 2016, result- 
ing in injuries to her right foot and ankle. She 
filed a petition for benefits on March 7, 2018. 
After the employer filed a motion for summary 
judgment, asserting the expiration of the stat- 
ute of limitations, the employee failed to re- 
spond in writing, but argued at a subsequent 
hearing that she “disputed everything.” The 
trial court properly granted the employer’s mo- 
tion for summary judgment. The employer met 
its burden of production with respect to its 
motion for summary judgment by asserting, 
without contradiction, that the employee’s pe- 
tition for benefits was filed more than one year 
after the alleged injury and that the employer 
made no voluntary payment of benefits that 
would extend the time for filing a petition. The 
burden then shifted to the employee to demon- 
strate the existence of a genuine issue of mate- 
rial fact regarding the timeliness of her peti- 
tion. She failed to do so. Bush v. Stones River 
Center/RHA Health Services, 2019 TN Wrk 
Comp App Bd LEXIS 68. 

An employee, a truck driver, alleged suffering 
work-related injuries to his wrists while work- 
ing for the employer, a trucking company. The 
employee admitted giving notice of his alleged 
November 2016 work injuries in April 2017 
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and, further, admitted attending an unauthor- 
ized medical evaluation for his wrists in Febru- 
ary 2017. His petition for benefits was filed in 
October 2018, which the employer claimed was 
more than one year after its last voluntary 
payment of benefits. The trial court properly 
granted the employer’s motion for summary 
judgment and dismissed the case as untimely. 
Judy v. Covenant Transport, Inc., 2019 TN Wrk 
Comp App Bd LEXIS 74. 

An employee’s surviving spouse filed a peti- 
tion for death benefits following the employee’s 
death, which was caused by diseases she al- 
leged were the result of his employment. The 
employer denied the claim, asserting the stat- 
ute of limitations had expired, thus extinguish- 
ing the surviving spouse’s claim for benefits. 
The trial court found there were disputed is- 
sues of material fact with respect to when the 
employee became incapacitated from working 
and denied the motion for summary judgment. 
On appeal, the employer maintained that the 
employee’s statute of limitations for seeking 
benefits began to run when he knew or should 
have known he had a compensable claim, which 
it asserted was the date he received benefits 
from the federal government. Because more 
than one year passed between the receipt of 
those benefits and the filing of the petition for 
death benefits, the employer contended the 
employee’s surviving spouse was barred from 
receiving benefits. In order to accept the em- 
ployer’s position and reverse the trial court’s 
decision and dismiss the case, the Board would 
have to conclude that the assignment of a 
medical impairment rating or the receipt of 
compensation for an impairment rating is con- 
clusive proof that an injured or ill worker has 
been incapacitated from working. It declined to 
adopt such a bright-line rule. While an injured 
worker’s anatomical impairment rating is a 
relevant factor to consider, the impairment 
rating alone does not establish that an em- 
ployee is incapacitated from working. Further- 
more, questions involving the commencement 
of the running of the statute of limitations in 
workers’ compensation cases most often are 
factual in nature, and thus summary judgment 
should be entered cautiously. The decision of 
the trial court was affirmed. Morgan v. Lock- 
heed Martin Corporation, 2019 TN Wrk Comp 
App Bd LEXIS 76 

An employee alleged she injured her low back 
and/or aggravated a pre-existing arthritic con- 
dition in her right hip as a result of a work- 
related accident. Following a course of autho- 
rized treatment with two physicians, the 
employee asserted she was entitled to addi- 
tional medical treatment. In response to the 
employer's motion for summary judgment, 
which was supported by the opinions of three 
physicians, the employee submitted the sworn 
declaration of a physician’s assistant. The trial 
court properly granted the employer’s motion 
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for summary judgment and dismissed the em- 
ployee’s claim. The employer presented suffi- 
cient evidence that the employee’s medical con- 
ditions and current need for treatment did not 
arise primarily from the work accident. As a 
result, the burden shifted to the employee to 
come forward with sufficient evidence showing 
a genuine issue of material fact as to the cause 
of her medical conditions and need for addi- 
tional treatment. However, the sworn declara- 
tion of a physician’s assistant, without more, 
cannot create a genuine issue of material fact 
as to the issue of causation. A physician’s assis- 
tant, like a nurse practitioner, is not qualified 
to offer an expert opinion on medical causation. 
Moreover, the physician assistant couched her 
opinions in terms such as “may be reasonably 
referable” and “may be related.” Such opinions, 
even if admissible, do not meet the standards to 
satisfy causation. Thus, the employee did not 
come forward with sufficient evidence at the 
summary judgment stage to show a genuine 
issue of material fact as to the issue of medical 
causation. Adiole v. Logan Senior Care, LLC, 
2019 TN Wrk Comp App Bd LEXIS 78. 

An employee alleged injuries as a result of 
receiving an electrical shock in the course of her 
employment. After receiving treatment from an 
unauthorized dentist as well as from autho- 
rized medical care providers, the employee filed 
a petition alleging entitlement to additional 
benefits. She subsequently requested a hearing 
in which she sought to compel the employer to 
provide benefits for dental injuries she alleged 
she suffered as a result of the workplace inci- 
dent. Following the hearing, the trial court 
denied benefits for the employee’s alleged den- 
tal injuries but awarded other medical benefits. 
Thereafter, the employer filed a motion for 
summary judgment supported by statements of 
allegedly undisputed facts. In response, the 
employee submitted numerous documents, in- 
cluding a letter from a dentist stating that the 
dental work she needed “could very well be due 
to the electrical shock.” The trial court granted 
the employer’s motion for summary judgment 
in part and dismissed the employee’s claims for 
injuries to her mouth, eyes, and hearing. The 
trial court denied the employer’s motion as it 
related to the employee’s claim of dental inju- 
ries. The employer has appealed. The trial 
court’s grant of summary judgment dismissing 
the employee’s alleged non-dental injuries was 
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affirmed, but the trial court’s denial of sum- 


‘mary judgment as to the employee’s alleged 


dental injuries was reversed. A dentist’s opin- 
ion that the work that needed to be performed 
to save the employee’s teeth “could very well 
be” the result of the electric shock was insuffi- 
cient as a matter of law to support an award of 
benefits for the employee’s alleged dental inju- 
ries. Armstrong v. Chattanooga Billiard Club, 
2020 TN Wrk Comp App Bd LEXIS 40. 

An employee filed a petition for benefits al- 
leging she was diagnosed with chronic obstruc- 
tive pulmonary disease (“COPD”) while work- 
ing for the employer. Following an expedited 
hearing, the trial court denied the employee’s 
request for benefits. The employer subse- 
quently filed a motion for summary judgment. 
Concluding the employer affirmatively negated 
an essential element of the employee’s claim 
based upon the doctrines of accord and satisfac- 
tion and res judicata, the trial court granted 
summary judgment and dismissed the employ- 
ee’s claim. The employee has appealed, but 
failed to identify any issues or make any mean- 
ingful argument on appeal. The board affirmed 
the trial court’s grant of summary judgment in 
favor of the employer and certifed as final its 
order dismissing the employee’s claim. Hardy v. 
Hershey Co., 2020 TN Wrk Comp App Bd 
LEXIS 43. 

An employee alleged suffering an electrical 
shock while working at the employer’s veg- 
etable packaging facility. The employer initially 
provided workers’ compensation benefits but 
denied the claim when the authorized physi- 
cian opined that the employee’s ongoing com- 
plaints were causally related to his uncon- 
trolled diabetes rather than the alleged work 
injury. Following an expedited hearing on the 
record, the trial court determined the employee 
had not presented sufficient evidence to estab- 
lish he would likely prevail at trial and denied 
the employee’s requested benefits. The em- 
ployer subsequently filed a motion for summary 
judgment, which the trial court granted, find- 
ing that the undisputed facts established that 
the employee’s injury was not causally related 
to his employment. The employee appealed but 
failed to identify any issues on appeal, failed to 
provide any argument to support his position, 
and failed to explain how the trial court erred. 
The trial court’s decision was affirmed. Coble v. 
Pictsweet Co., 2020 TN Wrk Comp App Bd 
LEXIS 21. 


NOTES TO DECISIONS 


2. Statement of Legal Grounds. 

Trial court on remand never gave the parties 
any reasons for its decision to grant summary 
judgment from which the court’s reasoning was 
to be gleaned as the court made no additions, 
omissions, or alterations to the order proposed 
by counsel for one of the parties. Consequently, 


the trial court’s order again had to be vacated 
for the entry of a proper order granting or 
denying summary judgment that (1) explained 
the reasoning for the decision; and (2) was a 
product of the trial court’s independent judg- 
ment. Regions Commer. Equip. Fin. LLC vy. 
Richards Aviation Inc., — S.W.3d —, 2021 


Rule 58 


Tenn. App. LEXIS 183 (Tenn. Ct. App. May 6, 
2021). 


56.06. Form of Affidavits 
Required. 
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Defense 


NOTES TO DECISIONS 


2. Compliance. 

Summary judgment was not appropriate be- 
cause although a motor vehicle accident victim 
did not file any opposing affidavits in response 
to a city’s motion for summary judgment, the 
motorist, in responding to the city’s motion for 
summary judgment, cited to a work order for 


the replacement of a culvert, which was con- 
tained in the record, to dispute the city’s con- 
tention that the city lacked actual or construc- 
tive notice of a threat to the structural integrity 
of the road above the culvert. Carrick v. City of 
Shelbyville, — S.W.3d —, 2021 Tenn. App. 
LEXIS 309 (Tenn. Ct. App. Aug. 5, 2021). 


56.07. When Affidavits Are Unavailable. 


NOTES TO DECISIONS 


1. No Continuance Proper. 

Trial court did not abuse its discretion by 
denying a debtor’s motion for additional time to 
conduct discovery because the debtor failed for 
nearly two years to propound any discovery to 
the bank in the bank’s foreclosure action, even 
after the debtor noted in both the motion for 
more time to answer and the answer that the 
debtor eventually filed that the debtor was 
reserving affirmative defenses following discov- 
ery. F & M Bank v. Fleming, — S.W.3d —, 2021 
Tenn. App. LEXIS 386 (Tenn. Ct. App. Sept. 28, 
2021). 

Trial court did not abuse its discretion by 
denying buyer’s motion for a continuance to 


conduct discovery because the buyer failed to 
demonstrate why the requested discovery 
would have assisted the buyer in responding to 
the seller’s motion for summary judgment. Ad- 
ditionally, the buyer was afforded adequate 
time to conduct discovery, the trial court had 
already granted the buyer a previous continu- 
ance, and the buyer’s request to conduct addi- 
tional discovery came nearly 11 months after 
the motion for summary judgment was filed. 
Smythe v. Fourth Ave. Church of Christ, Inc., — 
S.W.3d —, 2021 Tenn. App. LEXIS 411 (Tenn. 
Ct. App. Oct. 13, 2021). 


RULE 58 


ENTRY OF JUDGMENT [Current Rule effective until July 1 2022. See Pro- 
posed Rule effective on July 1, 2022.] 


Entry of a judgment or an order of final disposition is effective when a 
judgment containing one of the following is marked on the face by the clerk as 
filed for entry: 

(1) the signatures of the judge and all parties or counsel, or 

(2) the signatures of the judge and one party or counsel with a certificate of 
counsel that a copy of the proposed order has been served on all other parties 
or counsel, or 

(3) the signature of the judge and a certificate of the clerk that a copy has 
been served on all other parties or counsel. 

Following entry of judgment the clerk shall make appropriate docket notations 
and shall copy the judgment on the minutes, but failure to do so will not affect 
validity of the entry of judgment. When requested by counsel or pro se parties, 
the clerk shall forthwith mail or deliver a copy of the entered judgment to all 
parties or counsel. If the clerk fails to forthwith mail or deliver, a party 
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prejudiced by that failure may seek relief under Rule 60. [As amended effective 
July 1, 1980; by order entered January 31, 1984, effective August 20, 1984; by 
order entered March 10, 1993, effective July 1, 1993; and by order effective 


July 1, 1997; and by order entered January 6, 2005, effective July 1, 2005.] 


NOTES TO DECISIONS 


9. Final Judgment. 

Doctrine of res judicata did not bar a bank’s 
lawsuit against a borrower because the invol- 
untary dismissal of the bank’s first lawsuit for 
failure to prosecute did not operate as an adju- 
dication on the merits since the trial court 
specified in an order denying the bank’s motion 


to reconsider that the involuntary dismissal of 
the first lawsuit did not operate as an adjudi- 
cation on the merits; the bank’s substantive 
rights in light of that order included the ability 
to refile its lawsuit. Regions Bank v. Prager, — 
S.W.3d —, 2021 Tenn. LEXIS 177 (Tenn. July 8, 
2021). 


RULE 58 


ENTRY OF JUDGMENT [Proposed Rule effective on July 1 2022. See Cur- 
rent Rule effective until July 1, 2022.] 


Unless otherwise expressly provided by another rule, entry of a judgment or 
an order of final disposition or any other order of the court is effective when a 
judgment or order containing one of the following is marked on the face by the 
clerk as filed for entry: 

(1) the signatures of the judge and all parties or ebtingel: or 

(2) the signatures of the judge and one party or counsel with a certificate of 
counsel that a copy of the proposed order has been served on all other parties 
or counsel, or 

(3) the signature of the judge and a certificate of the clerk that a copy has 

been served on all other parties or counsel. 
Following entry of judgment the clerk shall make appropriate docket notations 
and shall copy the judgment on the minutes, but failure to do so will not affect 
validity of the entry of judgment. When requested by counsel or pro se parties, 
the clerk shall forthwith mail or deliver a copy of the entered judgment to all 
parties or counsel. If the clerk fails to forthwith mail or deliver, a party 
prejudiced by that failure may seek relief under Rule 60. [As amended effective 
July 1, 1980; by order entered January 31, 1984, effective August 20, 1984; by 
order entered March 10, 1993, effective July 1, 1993; and by order effective 
July 1, 1997; by order entered January 6, 2005, effective July 1, 2005; and by 
order filed December 14, 2021, effective July 1, 2022.] 


Compiler’s Notes. In its order filed Decem- 
ber 14, 2021, the Supreme Court adopted the 


Advisory Commission Comments [2022]. 
Rule 58 is amended to make clear that, unless 


otherwise expressly provided by another rule, 
the effective date of all court orders (not just 
entries of judgment or orders of final disposi- 
tion) is the date of the filing of the order. 


amendment to this rule, effective July 1, 2022, 
subject to approval by resolution of the General 
Assembly. 


NOTES TO DECISIONS 


9. Final Judgment. 

Doctrine of res judicata did not bar a bank’s 
lawsuit against a borrower because the invol- 
untary dismissal of the bank’s first lawsuit for 


failure to prosecute did not operate as an adju- 
dication on the merits since the trial court 
specified in an order denying the bank’s motion 
to reconsider that the involuntary dismissal of 


Rule 59 


the first lawsuit did not operate as an adjudi- 
cation on the merits; the bank’s substantive 
rights in light of that order included the ability 
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to refile its lawsuit. Regions Bank v. Prager, — 
S.W.3d —, 2021 Tenn. LEXIS 177 (Tenn. July 8, 
2021). 


RULE 59 
NEW TRIALS AND ALTERATION OR AMENDMENT OF JUDGMENTS 
59.04. Motion to Alter or Amend a Judgment. 


NOTES TO DECISIONS 


ANALYSIS 


Motion to Alter or Amend Judgment. 
Appeal. 
Applicability. 


ed ae = 


Motion to Alter or Amend Judgment. 
Trial court did not abuse its discretion in 
denying a husband’s motion to alter or amend 
because the husband was involved in the nego- 
tiation of the terms of the parties’ marital 
dissolution agreement (MDA) but did not dem- 
onstrate how the wife’s actions amounted to 
restraint, intimidation, or compulsion severe 
enough to overcome the husband’s free will, 
such that the husband was under duress at the 
time when the husband signed the MDA. Pol- 
ster v. Polster, — S.W.3d —, 2021 Tenn. App. 
LEXIS 367 (Tenn. Ct. App. Sept. 14, 2021). 

Trial court did not abuse its discretion in 
denying a husband’s motion to alter or amend 
the divorce decree by not allowing the husband 
to present evidence outside the pleadings be- 
cause the husband received precisely the type 
of hearing which the husband requested, and 
no error was discerned in the court’s deciding 
the matter on the pleadings alone, as no au- 
thority was discovered that contained a re- 
quirement that a separate evidentiary hearing 


was to be held on such motions, especially when 
one was not requested. Polster v. Polster, — 
S.W.3d —, 2021 Tenn. App. LEXIS 367 (Tenn. 
Ct. App. Sept. 14, 2021). 


4. Appeal. 
When an argument appeared to have been 


raised for the first time as a motion to alter or 


amend, the appellate court declined to consider 
the argument because such a motion was not to 
be used to raise or present new, previously 
untried or unasserted theories. or legal argu- 
ments. Regions Commer. Equip. Fin. LLC vy. 
Richards Aviation Inc., — S.W.3d —, 2021 
Tenn. App. LEXIS 183 (Tenn. Ct. App. May 6, 
2021). 


6. Applicability. 

Trial court maintained subject matter juris- 
diction to facilitate the enforcement of its prior 
orders awarding to a wife in a divorce decree 
one-half of the husband’s military retirement 
pay that had accumulated during the term of 
the marriage because the court corrected the 
language of its order to comply with United 
States Defense Finance and Accounting Service 
requirements and did not intend to amend its 
prior orders. Grayson v. Grayson, — S.W.3d —, 
2021 Tenn. App. LEXIS 354 (Tenn. Ct. App. 
Sept. 3, 2021). 


59.07 Motion for New Trial — Grounds. 


NOTES TO DECISIONS 


3. Motion for New Trial. 

Trial court erred by granting the elephant 
sanctuary’s motion for new trial under Tenn. R. 
Civ. P. 59.07 after a jury determined that the 
elephant purchaser owned the elephant at is- 
sue on the ground that the purchaser’s attorney 
made a prejudicial statement during closing 
arguments because the sanctuary waived the 


error by requesting that a curative instruction 
be given and declining the trial court’s invita- 
tion to seek a mistrial. Buckley v. Elephant 
Sanctuary in Tenn., Inc., — S.W.3d —, 2021 
Tenn. App. LEXIS 234 (Tenn. Ct. App. June 16, 
2021). 
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Rule 65 


RULE 60 
RELIEF FROM JUDGMENTS OR ORDERS 


60.01. Clerical Mistakes. 


NOTES TO DECISIONS 


1. Applicability. 

Trial court maintained subject matter juris- 
diction to facilitate the enforcement of its prior 
orders awarding to a wife in a divorce decree 
one-half of the husband’s military retirement 
pay that had accumulated during the term of 
the marriage because the court corrected the 


language of its order to comply with United 
States Defense Finance and Accounting Service 
requirements and did not intend to amend its 
prior orders. Grayson v. Grayson, — S.W.3d —, 
2021 Tenn. App. LEXIS 354 (Tenn. Ct. App. 
Sept. 3, 2021). 


60.02. Mistakes — Inadvertence — Excusable Neglect — Fraud, etc. 


NOTES TO DECISIONS 


6. Default Judgments. 

Trial court did not err by not setting aside the 
default judgment because it found that the 
husband’s conduct was willful, as he had ample 
time to file his answer to the wife’s counter- 


complaint but failed to do so, and therefore he 
was not entitled to relief. Alzamzami v. Al- 
Sulaihi, — S.W.3d —, 2022 Tenn. App. LEXIS 
49 (Tenn. Ct. App. Feb. 7, 2022). 


RULE 65 
INJUNCTIONS 


65.04. Temporary Injunction. 


NOTES TO DECISIONS 


1. Application. 

Trial court erred in declining to grant injunc- 
tive relief to plaintiff regarding its claims that 
defendant had been competing with plaintiff 
and soliciting its affiliated sellers to do the 
same in violation of the parties’ written agree- 
ments because defendant granted to plaintiff 
the exclusive right to market and sell the 
medical devices globally, and agreed to refrain 
from selling the medical devices over the inter- 
net or to any other potential reseller that de- 
fendant had reason to believe intended to mar- 


ket and sell the medical devices via direct 
selling or online marketing; plaintiff presented 
proof that defendant was violating those con- 
tractual provisions; and plaintiff showed a 
threat of irreparable injury warranting injunc- 
tive relief. Nulife Ventures, LLC v. Avacen, Inc., 
— §$.W.3d —, 2021 Tenn. App. LEXIS 154 
(Tenn. Ct. App. Apr. 15, 2021). 





RULES OF CRIMINAL PROCEDURE 


[EFFECTIVE JULY 1, 2006] 


Il. PRELIMINARY PROCEEDINGS. 


Rule 3. The Affidavit of Complaint. 


NOTES TO DECISIONS 


1. Affidavit of Complaint. 

Trial court properly found that the search 
warrant did not contain any misleading infor- 
mation because the detective’s references in the 
affidavit to information gleaned by “officers,” 
“they.” and “her sister” created a reasonable 


inference that the information was not ob- 
tained by the detective directly and a witness 
was listed on the warrant. State v. Edwards, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 281 
(Tenn. Crim. App. June 22, 2021). 


Ill. INDICTMENT AND INFORMATION. 


Rule 6. The Grand Jury. 


NOTES TO DECISIONS 


12. Secrecy. 

Trial court did not err in denying petitioner’s 
motion to inspect records of grand jury proceed- 
ings; because no record was kept of grand jury 
deliberations, it was unclear what materials 
petitioner believed would reveal the intention 
of grand jury to charge him, and as circum- 
stances permitting disclosure of secret grand 


jury records were not present, even if they 
existed, petitioner was not entitled to them. 
Counsel did not perform deficiently by failing to 
seek them and petitioner was not entitled to 
post-conviction relief. Keller v. State, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 304 (Tenn. 
Crim. App. July 9, 2021). 


Rule 7. Indictments, Presentments, and Informations. 


NOTES TO DECISIONS 


ANArYSIS 


1. Amendment. 
= Bill of Particulars. 


1. Amendment. 

Court properly allowed amendment of the 
indictment because defendant was not charged 
with an additional or different offense; defen- 
dant could have filed a motion for a bill of 
particulars and chose not to do so, and the 
change to the dates of the indictment did not 
affect defendant’s ability to defend against the 
charges. State v. Bristol, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 179 (Tenn. Crim. App. 
Apr. 29, 2021). 

Because the felony murder indictment, which 
alleged felony murder with intent to perpetrate 


aggravated child abuse or alternatively child 
neglect was sufficient prior to its amendment 
and no new or different offense was charged, 
the amendment of the indictment to reference 
T.C.A. § 39-15-401(b) specifically related to ag- 
gravated child abuse was proper. State v. 
Prince, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 444 (Tenn. Crim. App. Sept. 23, 2021). 


3. Bill of Particulars. 

Defendant failed to show that her counsel 
was ineffective for failing to ask for a bill of 
particulars because the presentment charged 
defendant with a single count of making a false 
report on August 13, 2015 and no evidence 
suggested that the defense was hampered by a 
bill of particulars. State v. Frye, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 221 (Tenn. Crim. 
App. May 17, 2021). 
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Rule 8. Joinder of Offenses and Defendants. 


NOTES TO DECISIONS 


ANALYSIS 


6. Subsequent Indictments. 
19. Joinder of Offenses. 


6. Subsequent Indictments. 

The issue of whether the State of Tennessee 
violated the mandatory joinder rule by saving 
back one or more charges was not presently 
before the appellate court because the appeal 
did not involve any subsequent prosecution for 
charges allegedly saved back, and instead in- 
volved defendant’s rape of a child charge, which 
the State properly charged and prosecuted. The 
issue of whether the State should have manda- 
torily joined a sexual exploitation charge was 
an issue for a future court to address, if and 
when the State moved forward on that charge. 
State v. Gilbreath, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 451 (Tenn. Crim. App. Sept. 
28, 2021). 


19. Joinder of Offenses. 

Defense counsel was not ineffective for fail- 
ing to file a motion to sever the child neglect, 
aggravated child abuse, and felony murder 
counts against defendant for separate trials 
because the cases were mandatorily joined as 
the incidents were part of a single continuing 
episode of multiple abuse of the infant victim 
over the course of days. Demeza v. State, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 707 
(Tenn. Crim. App. Oct. 30, 2020). 

Trial court did not err in concluding that all 
of first defendant’s charges were part of the 
same criminal episode and subject to manda- 
tory joinder because the offenses occurred in 
close sequence and in closely situated placed. 
State v. Rivas, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 170 (Tenn. Crim. App. Apr. 27, 
2021). 


IV. ARRAIGNMENT AND PRETRIAL. 


Rule 12. Pleadings and Motions Before Trial; Defenses and 


Objections. 


NOTES TO DECISIONS 


ANALYSIS 


9. Constitutional Claims. 
13. Defective Indictments. 


9. Constitutional Claims. 

Defendant’s constitutional challenge to the 
statute was not waived by the lack ofa pretrial 
motion and plenary review was appropriate. 
State v. Broyles, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 234 (Tenn. Crim. App. May 27, 
2021). 


13. Defective Indictments. 

Even if the alleged defects in the indictment 
had been true, by failing to object pretrial, 
Petitioner waived any objection to the indict- 
ment’s being undated, not including a case 
number, not showing a foreperson’s signature, 
not reflecting a “True Bill,” and not being 
signed by the District Attorney. Kuot v. State, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 564 
(Tenn. Crim. App. Dec. 13, 2021). 


Rule 12.2. Notice of Insanity Defense or Expert Testimony of De- 
fendant’s Mental Condition and Discovery and Disclosure of Evidence 


in Pretrial Competency Hearings. 


NOTES TO DECISIONS 


4, Illustrative Cases. 

Trial court did not err by permitting a medi- 
cal examiner to provide an expert opinion on 
the issue whether the defendant was suffering 
from excited delirium at the time of the fatal 
stabbing of the victim because the required 


notice provisions for such testimony only ap- 
plied to defendant. Furthermore, defendant 
opened the door to the medical examiner’s 
testimony because defendant broached the sub- 
ject of delirium first on cross-examination by 
asking questions about the effects of cocaine. 
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State v. Salas-Rufino, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 426 (Tenn. Crim. App. Sept. 
14, 2021). 


ADVANCE CODE SERVICE 


Rule 16 


Rule 14. Severance of Offenses and Defendants. 


NOTES TO DECISIONS 


ANALYSIS 
5. Severance Necessary. 
6. Severance Unnecessary. 
10. Review of Denial to Sever. 


15. Waiver. 
17. Common Scheme or Plan. 


5. Severance Necessary. 

Counsel was not ineffective for failing to 
challenge severance of the trial because sever- 
ance was based on petitioner’s misconduct, 
which would have affected the credibility of the 
co-defendant’s testimony in a joint trial, but 
would have been inadmissible against the co- 
defendant in a separate trial. Bohanna v. State, 
— 8.W.3d —, 2021 Tenn. Crim. App. LEXIS 187 
(Tenn. Crim. App. Apr. 27, 2021). 


6. Severance Unnecessary. 

Denial of the motion to sever was proper 
because, even if the two sets of offenses were 
not subject to mandatory joinder, first defen- 
dant’s offenses could be tried together based on 
permissive joinder, as they were part of a 
larger, continuing plan or conspiracy. State v. 
Rivas, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 170 (Tenn. Crim. App. Apr. 27, 2021). 

Although defendant moved to sever from 
co-defendant numerous times throughout the 
trial after co-defendant’s statement was intro- 
duced against defendant during trial and de- 
fendant was not afforded the opportunity to 
confront or cross-examine co-defendant, defen- 
dant was not entitled to relief as the State of 
Tennessee introduced a redacted version of co- 
defendant’s statement and defendant could not 
establish that defendant was prejudiced to the 
point that the trial court’s discretion ended and 
the granting of severance became a judicial 
duty. State v. Terry, — S.W.3d —, 2021 Tenn. 


Crim. App. LEXIS 373 (Tenn. Crim. App. Aug. 
S202 1), 


10. Review of Denial to Sever. 

Trial court did not abuse its discretion by 
failing to sever the theft offenses for trial under 
Tenn. R. Crim. P. 14 because it found that the 
offenses were part of a common scheme or plan, 
as the thefts of the HVAC units were closely 
connected in time, defendant’s identity was a 
central issue to the case, and evidence of how 
officers discovered each set of offenses would 
have been admissible at the trial of the other. 
State v. Lynch, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 326 (Tenn. Crim. App. July 20, 
2021). 


15. Waiver. 

Although defendant moved to sever from 
co-defendant numerous times throughout the 
trial after co-defendant’s statement was intro- 
duced against defendant during trial and de- 
fendant was not afforded the opportunity to 
confront or cross-examine co-defendant, defen- 
dant failed to request severance before trial. As 
a result, defendant’s many requests were un- 
timely and were deemed waived on appeal. 
State v. Terry, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 373 (Tenn. Crim. App. Aug. 9, 
2021). 


17. Common Scheme or Plan. 

Defendant’s ineffective assistance of counsel 
claim for counsel’s alleged failure to move to 
sever offenses had no merit because pursuant 
to this provision defendant had no right to 
sever the offenses because they were part of a 
common scheme or plan, thus defendant had 
not established prejudice resulting from the 
joinder of offenses and counsel was not deficient 
for failing to raise the issue. Campbell v. Geno- 
vese, — F.3d —, — FED App. —, 2021 U.S. App. 
LEXIS 29871 (6th Cir. Oct. 4, 2021). 


Rule 16. Discovery and Inspection. 


NOTES TO DECISIONS 


26. State’s Duty to Preserve Evidence. 
Trial court properly denied defendants’ mo- 
tion to dismiss the indictment because the 
State explained that it had no record of having 
co-defendant’s cell phone; even so, during dis- 
covery, defendants were provided with a por- 
tion of co-defendant’s cell phone records from 
September 24 to September 27, 2015, including 


location information and duration of calls, as 
well as information about text messages to and 
from the phone; and defendants could have 
obtained more records from co-defendant’s cell 
phone by issuing a subpoena to the cell phone 
carrier. Tenn. v. Thomas, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 507 (Tenn. Crim. App. 
Oct. 28, 2021). 


Rule 18 


Trial court properly denied defendants’ mo- 
tion to dismiss the indictment because the 
State’s failure to preserve the photographic 
lineups appeared to be due to simple negli- 
gence; the jury was presented with testimony 
that the first witness was unable to identify 
anyone from photographic lineups A and B, 
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although the first defendant’s photograph was 
included in lineup A; and the sufficiency of the 
convicting evidence was unrelated to any iden- 
tification made by the first witness, the second 
witness, or the photographic lineups. Tenn. v. 
Thomas, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 507 (Tenn. Crim. App. Oct. 28, 2021). 


V. VENUE. 


Rule 18. Venue. 


NOTES TO DECISIONS 


6. Venue Proper. 

Trial court did not abuse its discretion in 
denying defendant’s motion to change venue 
because it carefully and meticulously led the 
jury selection process to ensure that defendant 
received a fair trial, and defendant failed to 
establish that any members of the jury were 


biased from exposure to pretrial publicity or 
any pretrial knowledge of the case or witnesses; 
defendant acquiesced to the jury panel at the 
conclusion of jury selection, and he not point to 
any specific instances of prejudice. State v. 
Enix, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 233 (Tenn. Crim. App. May 26, 2021). 


NOTES TO DECISIONS 


Rule 21. Change Of Venue. 
ANALYSIS 
Ja Evidence Insufficient for Change of 
Venue. 


3. Discretion of Trial Judge. 


2. Evidence Insufficient for Change of 
Venue. 

Trial court did not abuse its discretion in 
denying defendant’s motion to change venue 
because it carefully and meticulously led the 
jury selection process to ensure that defendant 
received a fair trial, and defendant failed to 
establish that any members of the jury were 
biased from exposure to pretrial publicity or 
any pretrial knowledge of the case or witnesses; 
defendant acquiesced to the jury panel at the 


conclusion of jury selection, and he not point to 
any specific instances of prejudice. State v. 
Enix, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 233 (Tenn. Crim. App. May 26, 2021). 


3. Discretion of Trial Judge. 

Trial court did not abuse its discretion in 
denying defendant’s motion for a change of 
venue or denying his motion for a special venire 
because it conducted a meticulous and detailed 
jury selection process, it allowed the parties to 
conduct individual voir dire of the prospective 
jurors, defendant did not exhaust all of his 
peremptory challenges, and he did not contend 
that any of the jurors who served were biased 
against him by pretrial publicity. State v. Boyd, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 546 
(Tenn. Crim. App. Dec. 1, 2021). 


VI. TRIAL. 


Rule 23. Trial by Jury. 


NOTES TO DECISIONS 


3. Relinquishment of Right. 
Petitioner failed to show that his trial coun- 


sel was ineffective for failing to preserve peti- 
tioner’s right to a trial by jury because the trial 
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court’s minutes from the date of the trial re- 
flected that a waiver was entered before the 
trial, and counsel testified that the decision to 
have a bench trial was made by petitioner. 


” 
an 


Rule 24. Trial Jurors. 
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Rule 29 


Bumpas v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 348 (Tenn. Crim. App. July 
27, 2021). 


NOTES TO DECISIONS 


7. Challenges for Cause. 

Defendant failed to prove the trial court 
abused its discretion in refusing to excuse the 
prospective juror for cause; although she dis- 
closed that she knew the prosecutor through 
her brother, nothing revealed any significant 
connection between the juror and the prosecu- 
tor, and her reluctance to the imposition of a life 
sentence that carried the possibility of parole 
was satisfactorily addressed by the trial court 
and the juror ultimately indicated she could 
fairly consider all forms of punishment. State v. 
Miller, — S.W.3d —, 2021 Tenn. LEXIS 449 
(Tenn. Dec. 7, 2021). 

Defendant failed to prove the trial court 
abused its discretion in refusing to excuse the 
prospective juror for cause; although isolated 
responses suggested she might be inclined to 
impose the death penalty, said her decision 
about punishment would depend on the evi- 
dence presented and she indicated that she 
would follow the law and consider all three 
forms of punishment. State v. Miller, — S.W.3d 
—, 2021 Tenn. LEXIS 449 (Tenn. Dec. 7, 2021). 

Three prospective jurors shared a common 
opposition to the death penalty and it was 
abundantly clear that none of them would 
fairly consider the death penalty; thus, the 
record supported the trial court’s determina- 
tion that these jurors could not follow the law 
and defendant failed to prove that the trial 
court abused its discretion in excusing these 
jurors for cause. State v. Miller, — S.W.3d —, 
2021 Tenn. LEXIS 449 (Tenn. Dec. 7, 2021). 

Trial court did not err in not excusing a juror 
after defendant exhausted his peremptory chal- 


Rule 29. 


lenges; although the juror would have had 
difficulty considering a life sentence for a pre- 
meditated killing, she stated she would have to 
hear the evidence before making a punishment 
decision, and in denying the challenge for 
cause, the trial court attempted to question the 
juror about her ability to consider all three 
sentences in a non-leading fashion. As the trial 
court viewed the juror’s demeanor, the court 
had to defer to its findings. State v. Miller, — 
S.W.3d —, 2021 Tenn. LEXIS 449 (Tenn. Dec. 7, 
2021). 

Prospective juror expressed his belief that 
the death penalty was the appropriate punish- 
ment for a premeditated killing; however, he 
indicated he would not automatically impose 
the death penalty and could fairly consider all 
three forms of punishment. Defendant failed to 
prove that the trial court abused its discretion 
in denying his challenge of the prospective 
juror for cause. State v. Miller, — S.W.3d —, 
2021 Tenn. LEXIS 449 (Tenn. Dec. 7, 2021). 

Abuse of discretion is the appropriate stan- 
dard of review of a trial court’s decision con- 
cerning a juror’s death qualification and to the 
extent the standard from State v. Alley can be 
interpreted inconsistently with the court’s de- 
cision today, the court is clear that the abuse of 
discretion standard shall be used in this con- 
text moving forward; in this case, the court 
considered each challenge for cause to deter- 
mine whether the trial court abused its discre- 
tion in making its decision under the Wain- 
wright standard. State v. Miller, — S.W.3d —, 
2021 Tenn. LEXIS 449 (Tenn. Dec. 7, 2021). 


Motion for Judgment of Acquittal. 


NOTES TO DECISIONS 


1. Authority of Trial Judge. 

Jury could have found that the State proved 
elements of possession of a firearm with intent 
to go armed during commission of a dangerous 
felony and thus the trial court erred in granting 
defendant’s motion for judgment of acquittal; 
defendant admitted that the shotgun belonged 
to him, that he was in his bedroom where the 


gun was located when the police came to the 
door, and that he sold drugs and the trial court 
erroneously made its own assessment of the 
evidence and the credibility of witnesses. State 
v. Watkins, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 570 (Tenn. Crim. App. Dec. 15, 2021). 


Rule 30 


Rule 30. Instructions. 
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NOTES TO DECISIONS 


ANALYSIS 


4, Form of Charge. 
8. Waiver. 


4. Form of Charge. 

Defendant failed to prove that trial counsel 
provided ineffective assistance by failing to 
object when, during the trial court’s prelimi- 
nary instructions, the court provided the jurors 
with a document, which was a verbatim recita- 
tion of each of the counts of the indictment, 
because the document was not prohibited. Fur- 
thermore, counsel determined that the docu- 
ment benefited the defense. Perry v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 416 
(Tenn. Crim. App. Sept. 8, 2021). 

Although the trial court erred by responding 
to a jury question without bringing the jury 
back into open court, defendant was not en- 


titled to relief because the court’s supplemental 
written instruction merely clarified the written 
charge, which had already been read aloud and 
submitted to the jury in writing. Moreover, 
defendant could not prove prejudice as a result 
of the trial court’s failure to orally give the 
supplemental instruction because the jury ulti- 
mately acquitted defendant of the charged of- 
fense about which defendant complained. State 
v. Wallace, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 429 (Tenn. Crim. App. Sept. 15, 2021). 


8. Waiver. 

There was no plain error in the trial court’s 
refusal to instruct the jury on the “legally 
correct” definition of passion because defendant 
failed to submit a transcript of the jury instruc- 
tions as part of the record on appeal. State v. 
Enix, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 233 (Tenn. Crim. App. May 26, 2021). 


VII. JUDGMENT. 


Rule 32. Sentence and Judgment. 


NOTES TO DECISIONS 


ANALYSIS 


f Consecutive Sentences. 
5. Withdrawal of Guilty Plea. 
12. Judgment of Conviction. 


2. Consecutive Sentences. 

Trial court had no discretion in the consecu- 
tive alignment of sentences because defendant 
committed the present offenses while on parole. 
State v. Mitchell, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 555 (Tenn. Crim. App. Dec. 
7, 2021). 


5. Withdrawal of Guilty Plea. 

Trial court did not abuse its discretion by 
denying defendant’s motion to withdraw his 
guilty pleas because defendant was familiar 
with the court system, he was aware of his own 
criminal record, and trial counsel informed him 
of the nature of the charges against him as well 
as the potential sentences that could be im- 
posed upon conviction; defendant knew exactly 
what he was doing when he pleaded guilty; and 
the evidence presented at the motion hearing, 
far from indicating that defendant should be 
permitted to withdraw his pleas to prevent a 
manifest injustice, established that defendant 
moved to withdraw his pleas as part of a 
scheme concocted by defendant. State v. Gras- 
sia, —S.W.3d —, 2021 Tenn. Crim. App. LEXIS 
143 (Tenn. Crim. App. Apr. 13, 2021). 


Trial court abused its discretion in denying 
defendant’s motion to withdraw his guilty pleas 
to two counts of theft of property, because he 
testified he would not have pled guilty had he 
known he was not eligible for diversion, he had 
a meritorious defense to the charge and always 
maintained his innocence; accordingly, he es- 
tablished a fair and just reason to permit with- 
drawal of his pleas. State v. Ruben, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 558 (Tenn. 
Crim. App. Dec. 9, 2021). 

Court did not err by denying defendant’s 
motion to withdraw his guilty plea because, 
although the court had not advised defendant 
about community supervision for life, counsel 
discussed with defendant the consequences of a 
guilty plea regarding the sexual offender regis- 
try and community supervision for life. State v. 
Abdulkarim, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 12 (Tenn. Crim. App. Jan. 13, 
2022). 

Trial court did not err by denying defendant’s 
motion to withdraw his guilty pleas because the 
record supported the trial court’s determina- 
tion that defendant understood the guilty plea 
proceedings, understood the terms of the plea 
agreement, and entered knowing and voluntary 
pleas. Further, defendant did not establish a 
Brady violation because he failed to show that 
the 9-1-1 incident report and potential witness 
testimony would have been exculpatory. State 
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v. Norton, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 25 (Tenn. Crim. App. Jan. 25, 2022). 


12. Judgment of Conviction. 

Because the record did not contain judgment 
forms for indictment on certain counts, the 
court of criminal appeals remanded the case to 


Rule 35. Reduction of Sentence. 
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Rule 36.1 


the trial court for the entry of judgment forms 
reflecting that those counts were dismissed. 
State v. Jordan, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 408 (Tenn. Crim. App. Sept. 2, 
2021). 


NOTES TO DECISIONS 


9. Denial Proper. 

Trial court did not abuse the court’s discre- 
tion by denying defendant’s request for a reduc- 
tion in the length of sentence because defen- 
dant failed to justify a reduction in the effective 
sentence imposed in a plea agreement, by re- 
fusing defendant’s request for relief in a fur- 
lough to attend drug treatment because defen- 


Rule 36. Clerical Mistakes. 


dant could not have been furloughed into such a 
program due to pending charges, and by refus- 
ing to alter the terms of service because of 
defendant’s abysmal record of compliance with 
the terms of release into the community. State 
v. Street, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 539 (Tenn. Crim. App. Nov. 22, 2021). 


NOTES TO DECISIONS 


ANALYSIS 


3. Illegal Sentence. 
8. Credits. 


3. Illegal Sentence. 

Trial court lacked jurisdiction amend defen- 
dant’s judgment and sentence because no cleri- 
cal error existed with regard to defendant’s jail 
credit, and defendant did not assert the impo- 
sition of an illegal sentence sufficient upon 
which the trial court would have the jurisdic- 
tion to amend the sentence. State v. Mostella, 


— §.W.3d —, 2022 Tenn. Crim. App. LEXIS 22 
(Tenn. Crim. App. Jan. 21, 2022). 


8. Credits. 

Defendant did not show that the trial court 
improperly found that the award of the credits 
was a Clerical error and the appellate court also 
concluded that the trial court properly cor- 
rected the judgment to remove the credits in 
order to cure a clerical error. Stategv. Wallace, 
— 8.W.3d —, 2022 Tenn. Crim. App. LEXIS 56 
(Tenn. Crim. App. Feb. 11, 2022). 


Rule 36.1. Correction of Illegal Sentence. 


NOTES TO DECISIONS 


ANALYSIS 


Colorable Claim. 
Motion Denied. 

Illegal Sentence. 
Appellate Jurisdiction. 


2. Colorable Claim. 

Trial court did not err in concluding that 
defendant failed to state a colorable claim for 
relief under this rule because there was noth- 
ing in defendant’s sentence of life imprison- 
ment, which was an authorized punishment for 
first degree murder at the time of the offense 
and sentencing, that rendered it illegal or con- 
trary to statute. State v. Brandon Banks, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 496 
(Tenn. Crim. App. Oct. 22, 2021). 


a 


3. Motion Denied. 

Trial court properly denied defendant’s re- 
quest to withdraw his guilty plea; while the 100 
percent service rate for the entire 10-year sen- 
tence in count three was illegal because defen- 
dant’s prior Louisiana armed robbery convic- 
tions did not qualify as a dangerous felony, the 
trial court appropriately found that the illegal 
aspect of the sentence was not a material com- 
ponent of the plea. The proper remedy was to 
amend defendant’s sentence. State v. Smith, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 141 
(Tenn. Crim. App. Apr. 12, 2021). 

Trial court properly dismissed petitioner’s 
motion to correct an illegal sentence because 
petitioner failed to state a colorable claim; 
petitioner’s sentence was not illegal because his 
bargained for sentence of twenty-five years for 
rape of a child was the minimum sentence 


Rule 37 


possible and specifically authorized by the ap- 
plicable statutory scheme. State v. Curry, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 206 
(Tenn. Crim. App. May 7, 2021). 

Trial court properly dismissed petitioner’s 
motion to correct an illegal sentence because 
petitioner failed to state a colorable claim; 
petitioner’s claims regarding the alleged lack of 
notice of lifetime community supervision, the 
voluntariness of his plea, Brady violations by 
the State, and ineffectiveness of trial counsel 
were not actionable in a motion under the rule. 
State v. Curry, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 206 (Tenn. Crim. App. May 7, 
2021). 

Trial court did not err by denying defendant’s 
motion to correct an illegal sentence pursuant 
to Tenn. R. Crim. P. 36.1, because the life 
sentences that the jury imposed for first degree 
murder were authorized by T.C.A. § 39-13- 
207(a)(1) and were not illegal. Defendant’s 
claimed Blakely violation would not render a 
judgment void and did not meet the definition 
of an illegal sentence under Rule 36.1; and a 
trial court’s failure to award pretrial jail credits 
does not render a sentence illegal. State v. 
Scott, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 487 (Tenn. Crim. App. Oct. 14, 2021). 

Defendant’s motion to correct an illegal sen- 
tence was properly denied because defendant’s 
25-year sentence for a Class A felony of second 
degree murder was authorized by statute at the 
time of the offense and did not contravene any 
other applicable statute. Indeed, defendant 
conceded that his sentence was on its face 
lawful, and, consequently, his claim regarding 
the sufficiency of the factual basis underlying 
his guilty plea was merely an attack on his 
conviction, which claim was not cognizable in a 
Tenn. R. Crim. P. 36.1 proceeding. State v. 
Frazier, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 502 (Tenn. Crim. App. Oct. 25, 2021). 

Although defendant was correct that at- 
tempted first degree murder was not listed as a 
violent offense, he negotiated a plea agreement 
in which he agreed to serve the fifteen-year 
sentence at 100 percent with no release eligi- 
bility as a violent offender. State v. Prink, — 
S.W.3d —, 2022 Tenn. Crim. App. LEXIS 10 
(Tenn. Crim. App. Jan. 12, 2022). 


TENNESSEE CODE 


350 


4. Illegal Sentence. 

Chancery court properly concluded that it did 
not maintain subject matter jurisdiction over 
the matter presented by the petition for a 
declaratory judgment because it did not have 
jurisdiction to determine the validity of peti- 
tioner’s criminal conviction. Further, the crimi- 
nal court had already determined that the 
illegality of petitioner’s sentences was not a 
material component of the plea agreement and 
that, as a result, the illegality did not afford 
petitioner an opportunity to withdraw his 2004 
plea. Frazier v. Slatery, — S.W.3d —, 2021 
Tenn. App. LEXIS 423 (Tenn. Ct. App. Oct. 25, 
2021). 

Summary dismissal of defendant’s motion to 
correct what he believed to be an illegal sen- 
tence imposed for his guilty-pleaded convic- 
tions of two counts of rape of a child was proper 
because the guilty-plea submission transcript 
belied the claims with regard to sentence reduc- 
tion credits and the lifetime supervision re- 
quirement. Moreover, because they amounted 
to an assertion that his pleas were not know- 
ingly entered, those claims, even if true, would 
not entitle defendant to relief. State v. Rodri- 
guez, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 522 (Tenn. Crim. App. Nov. 5, 2021). 


5. Appellate Jurisdiction. 

In a theft action, defendant’s notice of appeal 
was not timely because he had to file the notice 
of appeal within thirty days from the trial 
court’s order dismissing his motion to correct 
clerical error, which he did not do. State v. 
Murray, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 235 (Tenn. Crim. App. May 27, 2021). 

Because Moody v. State was decided prior to 
the adoption of the rule, was based on the 
statutory requirements of the writ of certiorari, 
and was based on the statutory availability of 
the writ of habeas corpus, it cannot conceivably 
stand for the proposition that the rule provides 
the only mechanism to challenge the imposition 
of an illegal sentence; court rejected the propo- 
sition that review was foreclosed because the 
State did not file a motion under the rule. State 
v. Person, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 280 (Tenn. Crim. App. June 23, 2021). 


VII. APPEAL. 
Rule 37. Appeal. 
NOTES TO DECISIONS 
ANALYSIS 12. Preservation for Review. 


12. Preservation for Review. 
13. Appeal Dismissed. 


Appellate court lacked jurisdiction to con- 
sider defendants’ suppression issue because no 
appeal of right lied for defendants as (1) defen- 
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dants did not reserve the right to appeal a 
certified question of law dispositive of the case; 
(2) defendants waived any issues concerning 
the denial of defendant’s suppression motions 
when defendants entered guilty pleas; and (3) 
defendants never sought review of the trial 
court’s determination regarding the manner of 
service of defendants’ sentences, which was 
extremely well supported by the record and the 
trial court’s detailed findings. State v. Schoen- 
thal, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 322 (Tenn. Crim. App. July 16, 2021). 


13. Appeal Dismissed. 
Certified question of law challenging the de- 
nial of defendant’s motion to suppress did not 
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Rule 44 


meet the requirements of Tenn. R. Crim. P. 
37(b)(2)(A) and State v. Preston, and, as a 
result, the court was without jurisdiction to 
consider the appeal because the certified ques- 
tion of law was not dispositive of the case and 
did not identify the scope and limits of the issue 
reserved as the certified question of law did not 
challenge or even address the trial court’s find- 
ing that defendant’s interactions with an officer 
were consensual until the odor of alcohol was 
out there, and the certified question was overly 
broad. State v. Potts, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 473 (Tenn. Crim. App. Oct. 
11, 2021). 


IX. SUPPLEMENTAL AND SPECIAL PROCEEDINGS. 


Rule 42. Criminal Contempt. 


NOTES TO DECISIONS 


8. Notice. 

Circuit court properly found a _ property 
owner guilty of 18 counts of criminal contempt 
and consecutively sentenced him to 180 days in 
jail with all but four days suspended because 
the evidence was sufficient to support the cir- 
cuit court’s findings since the owner knew he 


was prohibited him from operating the prop- 
erty as a short-term rental property, he had 
sufficient notice, and the other issues raised by 
the owner were either waived or unavailing. 
Nashville v. Jones, — S.W.38d —, 2021 Tenn. 
App. LEXIS 171 (Tenn. Ct. App. Apr. 23, 2021). 


X. GENERAL PROVISIONS. 


Rule 43. Presence of the Defendant. 


NOTES TO DECISIONS 


1. Waiver of Right to be Present. 

Trial court warned petitioner numerous 
times that his continued disruptive behavior 
would result in his waiving the right to be 
present at trial and counsel did not object to his 
exclusion for tactical reasons; trial court implic- 
itly denied a mistrial upon ensuring that coun- 
sel was willing to proceed and petitioner had 


not shown that trial court would have granted a 
mistrial had counsel sought one as soon as 
petitioner was removed. Ineffective assistance 
was not shown and petitioner was not entitled 
to post-conviction relief. Keller v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 304 
(Tenn. Crim. App. July 9, 2021). 


Rule 44. Right to and Assignment of Counsel. 


Advisory Commission Comment [2022]. 
[Proposed Comment, effective July 1, 
2022.] The Advisory Commission adds this 
Comment to clarify that the waiver provisions 
of subparagraph (b) of the rule apply to both 
indigent and non-indigent defendants. 


Compiler’s Notes. In its order filed Decem- 
ber 14, 2021, the Supreme Court adopted the 
amendment to this rule’s Advisory Comments, 
effective July 1, 2022, subject to approval by 
resolution of the General Assembly. 
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NOTES TO DECISIONS 


3. Waiver of Counsel. 

Trial court did not err by permitting defen- 
dant to pro se even though he did not execute a 
written waiver because the record supported 
the trial court’s finding that defendant know- 
ingly, voluntarily, and intelligently waived his 
right to counsel, as he evinced a desire to 
represent himself from the outset by filing 
numerous pro se pleadings and the trial court 
thoroughly questioned defendant about his de- 
sire to represent himself and cautioned him 
about choosing self-representation. State v. Mc- 
Clain, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 399 (Tenn. Crim. App. Aug. 26, 2021). 


Trial court failed to conduct a sufficient in- 
quiry to support a finding that defendant val- 
idly waived the right to counsel where, inter 
alia, it did not inquire into the circumstances of 
defendant’s study of law, ascertain his educa- 
tional background, inform him of the nature of 
the charges against him beyond reading the 
indictment, address any of the potential de- 
fenses or lesser included offenses, discuss any 
potential punishments, or tell defendant, a 
Range III offender, that he faced a prison term 
of at least 10 years should he be convicted at 
trial. State v. Prince, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 549 (Tenn. Crim. App. Dec. 
Pie AS wy 


Rule 49. Serving and Filing Papers. — [Current Rule effective until 
July 1 2022. See Proposed Rule effective on July 1, 2022.] (a) When 
Required. — A party shall serve on every other party: 

(1) written motions, other than those heard ex parte; 

(2) written notices; 

(3) each order required to be served by the terms of the order; 

(4) designations of record on appeal; and 

(5) similar papers. 

(b) Service; How Made. — 

(1) Upon Attorney. — When the law, these rules, or a court order requires or 
permits service to be made on a party represented by an attorney, the service 
shall be made on the attorney unless service on the party in person is required 
by law or is ordered by the court. 

(2) Method of Service. — Service of a copy of a document on an attorney or 
party shall be made by one of the following methods: 

(A) Delivery in Person. —Delivery in Person. 

(B) Mail to Last Known Address. —Mail to the recipient’s last known 
address. Service by mail is complete upon mailing. 

(C) Leaving Copy with Court Clerk. —If no address is known, service is 
accomplished by leaving the copy with the clerk of the court. 

(3) Definition of Delivery. — Delivery of a copy within this rule means: 

(A) placing it in the hands of the attorney or the party; 

(B) leaving it at that person’s office with a clerk or other person in charge 
thereof or, if there is no one in charge, leaving it in a conspicuous place 
therein; or 

(C) if the office is closed or the person to be served has no office, leaving it 
at the person’s dwelling house or usual place of abode with some person of 

suitable age and discretion residing there. 

(c) Filing Served Papers with Court. — Papers aaah to be served shall be 
filed with the court as follows: 

(1) With Court Clerk. — The filing of pleadings and other papers with the 
court as required by these rules shall be made by filing them with the clerk of 
the court, except that the judge may permit the papers to be filed with the 
judge. When papers are filed with the judge, he or she shall note on the papers 
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the filing date and promptly transmit them to the clerk’s office. 

(2) Duties of Clerk. — The clerk shall endorse on every pleading and on all 
other papers filed with the clerk in a proceeding the date and hour of the filing. 

(3) Recycled Paper. — The use of recycled paper with the highest feasible 
percentage of postconsumer waste content is recommended for all papers filed 
with the court. 

(d) Service by Pro Se Inmate. — 

(1) When Deemed Filed. — If a paper required or permitted to be filed 
pursuant to the rules of criminal procedure is prepared by or on behalf of a pro 
se litigant incarcerated in a correctional facility and is not received by the court 
clerk until after the deadline for filing, the filing is timely if the paper was 
delivered to the appropriate individual at the correctional facility within the 
time set for filing. This provision also applies to service of papers by such 
litigants pursuant to the rules of criminal procedure. 

(2) Definition of Correctional Facility. — “Correctional facility” includes a 
prison, jail, county workhouse, or similar institution in which a pro se litigant 
is incarcerated. 

(3) Burden of Proving Timely Filing. — When timeliness of filing or service 
is an issue, the burden is on the pro se litigant to establish compliance with 
this provision. 


NOTES TO DECISIONS 


2. Time-Barred Claims. petition that defendant gave the petition to the 

Petition for appeal from the denial of defen- proper authority at defendant’s place of incar- 
dant’s petition for post-conviction relief was  ceration on November 28, 2018. Robinson v. 
timely filed because the appellate court’s direct State, — S.W.3d —, 2021 Tenn. Crim. App. 


appeal opinion was filed on November 29, 2017 LEXIS 382 (Tenn. Crim. App. Aug. 18, 2021). 
and defendant averred in defendant’s pro se 


Rule 49. Serving and Filing Papers. — [Proposed Rule effective on 
July 1 2022. See Current Rule effective until July 1, 2022.] (a) When 
Required. — A party shall serve on every other party: 

(1) written motions, other than those heard ex parte; 

(2) written notices; 

(3) each order required to be served by the terms of the order; 

(4) designations of record on appeal; and 

(5) similar papers. 

(b) Service; How Made. — 

(1) Upon Attorney. — When the law, these rules, or a court order requires or 
permits service to be made on a party represented by an attorney, the service 
shall be made on the attorney unless service on the party in person is required 
by law or is ordered by the court. 

(2) Method of Service. — Service of a copy of a document on an attorney or 
party shall be made by one of the following methods: 

(A) Delivery in Person. —Delivery in Person. 

(B) Mail to Last Known Address. —Mail to the recipient’s last known 
address. Service by mail is complete upon mailing. 

(C) Leaving Copy with Court Clerk. —If no address is known, service is 
accomplished by leaving the copy with the clerk of the court. 
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(3) Definition of Delivery. — Delivery of a copy within this rule means: 

(A) placing it in the hands of the attorney or the party; 

(B) leaving it at that person’s office with a clerk or other person in charge 
thereof or, if there is no one in charge, leaving it in a conspicuous place 
therein; or 

(C) if the office is closed or the person to be served has no office, leaving it 
at the person’s dwelling house or usual place of abode with some person of 
suitable age and discretion residing there. 

(c) Filing Served Papers with Court. — Papers required to be served shall be 
filed with the court as follows: 

(1) Signature. — Every pleading, written motion, and other paper shall be 
signed by at least one attorney of record in the attorney’s individual name, or, 
if the party is not represented by an attorney, shall be signed by the party. Each 
paper shall state information sufficient to identify the signer, including but not 
limited to the signer’s address, telephone number, e-mail address, and Ten- 
nessee Board of Professional Responsibility number, if any. An unsigned paper 
may be stricken by the court unless omission of the signature is corrected 
promptly after being called to the attention of the attorney or party. 

(2) With Court Clerk. — The filing of pleadings and other papers with the 
court as required by these rules shall be made by filing them with the clerk of 
the court, except that the judge may permit the papers to be filed with the 
judge. When papers are filed with the judge, he or she shall note on the papers 
the filing date and promptly transmit them to the clerk’s office. 

(3) Duties of Clerk. — The clerk shall endorse on every pleading and on all 
other papers filed with the clerk in a proceeding the date and hour of the filing. 

(4) Recycled Paper. — The use of recycled paper with the highest feasible 
percentage of postconsumer waste content is recommended for all papers filed 
with the court. 

(d) Service by Pro Se Inmate. — 

(1) When Deemed Filed. — If a paper required or permitted to be filed 
pursuant to the rules of criminal procedure is prepared by or on behalf of a pro 
se litigant incarcerated in a correctional facility and is not received by the court 
clerk until after the deadline for filing, the filing is timely if the paper was 
delivered to the appropriate individual at the correctional facility within the 
time set for filing. This provision also applies to service of papers by such 
litigants pursuant to the rules of criminal procedure. 

(2) Definition of Correctional Facility. — “Correctional facility” includes a 
prison, jail, county workhouse, or similar institution in which a pro se litigant 
is incarcerated. 

(3) Burden of Proving Timely Filing. — When timeliness of filing or service 
is an issue, the burden is on the pro se litigant to establish compliance with 
this provision. (Amended by order filed December 14, 2021, effective July 1, 
2022.) 


Advisory Commission Comment [2022]. 
Rule 49(c) is amended by the addition of a new 
sub-paragraph (1) requiring that pleadings, 
motions, and other papers filed with the clerk 
shall identify the filing attorney or party, if 
unrepresented, and shall include the informa- 


tion identified in the amendment. Non-compli- 
ant filings are subject to being stricken by the 
court. The remaining sub-paragraphs have 
been renumbered. 

Compiler’s Notes. In its order filed Decem- 
ber 14, 2021, the Supreme Court adopted the 
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amendment to this rule, effective July 1, 2022, 
subject to approval by resolution of the General 
Assembly. 


NOTES TO DECISIONS 


2. Time-Barred Claims. 

Petition for appeal from the denial of defen- 
dant’s petition for post-conviction relief was 
timely filed because the appellate court’s direct 
appeal opinion was filed on November 29, 2017 
and defendant averred in defendant’s pro se 
petition that defendant gave the petition to the 


proper authority at defendant’s place of incar- 
ceration on November 28, 2018. Robinson v. 
State, — S.W3d —, 2021 Tenn. Crim. App. 
LEXIS 382 (Tenn. Crim. App. Aug. 18, 2021). 
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TENNESSEE RULES OF APPELLATE PROCEDURE 


[EFFECTIVE JULY 1, 1979] 


A. APPLICABILITY OF RULES 


Rule 2. Suspension of Rules. 


NOTES TO DECISIONS 


ANALYSIS 


fm Good Cause. 
8. Discretion Exercised to Consider Issue 
Insufficiently Explained. 


7. Good Cause. 

Good cause to suspend the finality require- 
ment was not found when the trial court 
awarded attorney’s fees as punishment for con- 
tempt but had not yet awarded the amount of 
those attorney’s fees because the fact that a 
trial date had been set in the case was insuffi- 
cient to demonstrate good cause for suspending 
the requirement of finality. The appellate court, 
therefore, declined to consider the appeal ab- 
sent a final judgment. Sullivan Cty. v. Purdue 
Pharma, L.P., — S.W.3d —, 2021 Tenn. App. 
LEXIS 280 (Tenn. Ct. App. July 15, 2021). 

Court invoked its discretion under the rule to 
entertain the appeal notwithstanding the fact 
that the judgment was improvidently certified 
as final, as good cause existed; there was no 
need to delay resolution of this case pending a 
final judgment and the central dispute over the 
trial court’s authority to award attorney fees 
was controlled by state supreme court prec- 
edent directly on point and both parties wanted 
the issue adjudicated regardless of the remain- 
ing issues. Chimneyhill Condo. Ass’n v. King 


Chow, — S.W.3d —, 2021 Tenn. App. LEXIS 286 
(Tenn. Ct. App. July 20, 2021). 

Although there was technically an absence of 
a final judgment in the underlying litigation, 
the court found good cause to suspend the 
finality requirements of Tenn. R. App. P. 3; the 
case has already spawned multiple appeals and 
it was appropriate that the parties receive final 
resolution of the question pertaining to the 
disbursement of funds held by the clerk of 
court, and the outstanding claim relating to 
piercing the corporate veil had no bearing on 
this issue. Parrish v. Strong, — S.W.3d —, 2021 
Tenn. App. LEXIS 395 (Tenn. Ct. App. Sept. 30, 
2021). 


8. Discretion Exercised to Consider Issue 
Insufficiently Explained. 

Mother failed to file a transcript or statement 
of the evidence and the trial court failed to 
make detailed factual findings in its written 
order, but in light of the court’s ability to review 
the audio recording of the trial proceedings, 
which neither party disputed, the court inde- 
pendently reviewed the record to determine 
whether the trial court properly found that the 
children’s best interests were served by naming 
father primary residential parent. Richardson 
v. Richardson, — S.W.3d —, 2021 Tenn. App. 
LEXIS 371 (Tenn. Ct. App. Sept. 17, 2021). 


B. APPEAL AS OF RIGHT 


Rule 3. Appeal as of Right: Availability; Method of Initiation. 


NOTES TO DECISIONS 


ANALYSIS 


4. Appeal Dismissed. 

9. Preservation for Review. 

11. Jurisdiction of Appellate Court. 
17. Final Judgment. 

24. Waiver. 

28. No Right to Appeal. 


4. Appeal Dismissed. 

In a case in which the trial court entered the 
contempt order on December 13, 2019, and 
defendant filed his notice of appeal on February 
25, 2020, the appeal was dismissed for failing to 
file a timely notice of appeal because, even if 
the appellate court were to consider the date 
defendant signed the appeal rather than the 
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filing date, defendant filed his notice of appeal 
after the 30-day deadline; there was no need to 
address defendant’s claim in the interest of 
justice; and defendant did not provide the ap- 
pellate court with any explanation for the 
month delay and did not acknowledge the late 
filing. Ingle v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 591 (Tenn. Crim. App. Dec. 
28, 2021). 


9. Preservation for Review. 

Appellate court lacked jurisdiction to con- 
sider defendants’ suppression issue because no 
appeal of right lied for defendants as (1) defen- 
dants did not reserve the right to appeal a 
certified question of law dispositive of the case; 
(2) defendants waived any issues concerning 
the denial of defendant’s suppression motions 
when defendants entered guilty pleas; and (3) 
defendants never sought review of the trial 
court’s determination regarding the manner of 
service of defendants’ sentences, which was 
extremely well supported by the record and the 
trial court’s detailed findings. State v. Schoen- 
thal, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 322 (Tenn. Crim. App. July 16, 2021). 


11. Jurisdiction of Appellate Court. 

With respect to whether the trial court re- 
tained jurisdiction to enter the amended judg- 
ments and restitution order, the judgments 
filed on August 20, 2020, did not constitute final 
judgments, and defendant was therefore un- 
able to appeal from them, and the trial court 
retained jurisdiction to amend them; the trial 
court retained jurisdiction to enter the restitu- 
tion order and amended judgments on October 
1, 2020, and because the August 20 filings were 
not final judgments, defendant was unable to 
appeal those judgments. Tenn. v. Cavin, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 516 
(Tenn. Crim. App. Nov. 3, 2021). 

Because the order suppressing the evidence 
resulted in the entry of an order dismissing the 
indictment, the appellate court had jurisdiction 
over the State’s appeal pursuant to this rule. 
State v. Baumgartner, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 551 (Tenn. Crim. App. Dec. 
6, 2021). 


17. Final Judgment. 

Dismissal of an appeal was appropriate be- 
cause the trial court awarded attorney’s fees as 
punishment for contempt but had not yet 
awarded an amount specific of those attorney’s 
fees so that the order from which review was 
sought was not a final judgment adjudicating 
all the claims, rights, and liabilities of all par- 
ties. Sullivan Cty. v. Purdue Pharma, L.P., — 
S.W.3d —, 2021 Tenn. App. LEXIS 280 (Tenn. 
Ct. App. July 15, 2021). 

Court of appeals had jurisdiction over a hus- 
band’s appeal of an order finding him in con- 
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tempt because the trial court sufficiently desig- 
nated the husband’s punishment such that the 
issue of contempt was final and appealable; the 
trial court made clear that the punishment for 
contempt in was attorney’s fees awarded to the 
wife, and nothing in the record suggested the 
trial court withheld ruling on additional pun- 
ishment for the husband. Murray (Godsey) v. 
Godsey, — S.W.3d —, 2021 Tenn. App. LEXIS 
284 (Tenn. Ct. App. July 19, 2021). 

Before time for appeal expired, a parent filed 
an amended complaint against a psychologist, 
as the parent was entitled to do given that the 
psychologist never filed a responsive pleading 
to the parent’s original complaint, but the trial 
court never ruled on the parent’s amended 
complaint. Therefore, the appellate court 
lacked subject matter jurisdiction to hear the 
parent’s appeal because the order appealed 
from was not a final judgment as the trial court 
never ruled on the parent’s amended com- 
plaint. Justice v. Nordquist, — S.W.3d —, 2021 
Tenn. App. LEXIS 255 (Tenn. Ct. App. June 29, 
2021). 

Although there was technically an absence of 
a final judgment in the underlying litigation, 
the court found good cause to suspend the 
finality requirements of Tenn. R. App. P. 3; the 
case has already spawned multiple appeals and 
it was appropriate that the parties receive final 
resolution of the question pertaining to the 
disbursement of funds held by the clerk of 
court, and the outstanding claim relating to 
piercing the corporate veil had no bearing on 
this issue. Parrish v. Strong, — S.W.3d —, 2021 
Tenn. App. LEXIS 395 (Tenn. Ct. App. Sept. 30, 
2021). ; 


24. Waiver. 

Court of appeals erred as a matter of law in 
applying waiver because a purchaser’s argu- 
ment was not waived based on its failure to file 
a “disingenuous” motion for new trial; to the 
extent that any Tennessee decisions may be 
read as requiring a party prevailing in the trial 
court to file a motion for new trial to preserve 
the opportunity to raise an issue in a cross- 
appeal, they are overruled. Milan Supply Chain 
Sols., Inc. v. Navistar, Inc., — S.W.3d —, 2021 
Tenn. LEXIS 243 (Tenn. Aug. 2, 2021). 


28. No Right to Appeal. 

Because the record did not reflect entry of an 
order dismissing the relevant indictment 
counts upon the trial court’s order granting 
defendant’s motion to suppress the drug-re- 
lated evidence obtained during the search, the 
State was not entitled to an appeal as of right. 
State v. Major, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 450 (Tenn. Crim. App. Sept. 24, 
2021). 
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Rule 9 


Rule 4. Appeal as of Right: Time for Filing Notice of Appeal. 


NOTES TO DECISIONS 


ANALYSIS 


6. Waiver of Untimely Filing. 
14. Untimely Notice of Appeal. 
15. Timeliness. 

18. Appeal Dismissed. 


6. Waiver of Untimely Filing. 
Waiver of the timeliness of the notice of 
appeal was warranted; notice of appeal was due 


on September 30, 2019, only two days prior to 


when petitioner, who was pro se at that time, 
delivered the document to prison authorities 
for mailing, plus he had already mistakenly 
attempted to timely file a notice of appeal with 
the circuit court, presumably in accordance 
with the previous version of the rule. Aguilar v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 282 (Tenn. Crim. App. June 25, 2021). 


14. Untimely Notice of Appeal. 

Defendant was not entitled to review of the 
habeas corpus court’s denial of his petition for 
relief because his notice of appeal was untimely 
where it was filed more than 30 days after the 
entry of the habeas corpus court’s judgment, 
defendant did not request a waiver or offer any 
explanation as to why his untimely filing 
should be excused, his multiple “motions to 
reconsider” following the dismissal of the peti- 
tion did not toll the 30-day filing deadline for 
the notice of appeal, and he acknowledged in 
his reply brief that he had yet to present any 
basis upon which the appellate court could find 
that the “interests of justice” merited a waiver 
of the untimely filed notice of appeal. Sales v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 224 (Tenn. Crim. App. May 19, 2021). 


Petitioner’s appeal of the denial of his motion 
for new trial, filed after his second habeas 
corpus petition was denied, was dismissed as 
untimely as it was not filed within 30 days of 
entry of the judgment appealed from, the order 
summarily dismissing his second petition, and 
his motion for new trial did not toll the relevant 
30-day period. Wilson v. State, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 42 (Tenn. Crim. 
App. Feb. 2, 2022). 


15. Timeliness. 

Inasmuch as a parent’s notice of appeal was 
filed less than thirty days following the trial 
court’s order denying the parent’s timely mo- 
tion to alter or amend, the notice of appeal was 
timely and that the appellate court accordingly 
maintained subject matter jurisdiction to adju- 
dicate the parent’s appeal. Nelson v. Justice, — 
S.W.3d —, 2022 Tenn. App. LEXIS 22 (Tenn. Ct. 
App. Jan. 24, 2022). 


18. Appeal Dismissed. 

In a case in which the trial court entered the 
contempt order on December 13, 2019, and 
defendant filed his notice of appeal on February 
25, 2020, the appeal was dismissed for failing to 
file a timely notice of appeal because, even if 
the appellate court were to consider the date 
defendant signed the appeal rather than the 
filing date, defendant filed his notice of appeal 
after the 30-day deadline; there was no need to 
address defendant’s claim in the interest of 
justice; and defendant did not provide the ap- 
pellate court with any explanation for the 
month delay and did not acknowledge the late 
filing. Ingle v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 591 (Tenn. Crim. App. Dec. 
28, 2021). 


C. APPEAL BY PERMISSION 


Rule 9. Interlocutory Appeal by Permission from the Trial Court. — 
[Current Rule effective until July 1 2022. See Proposed Rule effective 
on July 1, 2022.] (a) Application for Permission to Appeal; Grounds. — 
Except as provided in Rule 10, an appeal by permission may be taken from an 
interlocutory order of a trial court from which an appeal lies to the Supreme 
Court, Court of Appeals or Court of Criminal Appeals only upon application 
and in the discretion of the trial and appellate court. In determining whether 
to grant permission to appeal, the following, while neither controlling nor fully 
measuring the courts’ discretion, indicate the character of the reasons that will 
be considered: (1) the need to prevent irreparable injury, giving consideration 
to the severity of the potential injury, the probability of its occurrence, and the 
probability that review upon entry of final judgment will be ineffective; (2) the 
need to prevent needless, expensive, and protracted litigation, giving consid- 
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eration to whether the challenged order would be a basis for reversal upon 
entry of a final judgment, the probability of reversal, and whether an 
interlocutory appeal will result in a net reduction in the duration and expense 
of the litigation if the challenged order is reversed; and (3) the need to develop 
a uniform body of law, giving consideration to the existence of inconsistent 
orders of other courts and whether the question presented by the challenged 
order will not otherwise be reviewable upon entry of final judgment. Failure to 
seek or obtain interlocutory review shall not limit the scope of review upon an 
appeal as of right from entry of the final judgment. 

(b) Procedure in the Trial Court. — The party seeking an appeal must file 
and serve a motion requesting such relief within 30 days after the date of entry 
of the order appealed from. When the trial court is of the opinion that an order, 
not appealable as of right, is nonetheless appealable, the trial court shall state 
in writing the specific issue or issues the court is certifying for appeal and the 
reasons for its opinion. The trial court’s statement of reasons shall specify: (1) 
the legal criteria making the order appealable, as provided in subdivision (a) of 
this rule; (2) the factors leading the trial court to the opinion those criteria are 
satisfied; and (3) any other factors leading the trial court to exercise its 
discretion in favor of permitting an appeal. The appellate court may in its 
discretion allow an appeal from the order. 

(c) How Sought in Appellate Court; Clerk’s Fees. — The appeal is sought by 
filing an application for permission to appeal with the clerk of the appellate 
court within 10 days after the date of entry of the order in the trial court or the 
making of the prescribed statement by the trial court, whichever is later. A 
sufficient number of copies shall be filed to provide the clerk and each judge of 
the appellate court with one copy. The application shall be served on all other 
parties in the manner provided in Rule 20 for the service of papers. 

Applicable fees, taxes, or documentation required by Rule 6 shall be 
submitted with the application. An appeal from the denial of an application for 
interlocutory appeal by an intermediate appellate court is sought by filing an 
application in the Supreme Court as provided for in Rule 11, with the exception 
that the application shall be filed within 30 days of the filing date of the 
intermediate appellate court’s order; the application shall be entitled “Appli- 
cation for Permission to Appeal from Denial of Rule 9 Application.” 

(d) Content of Application; Answer. — The application shall contain: (1) a 
statement of the questions presented for review; (2) a statement of the facts 
necessary to an understanding of why an appeal by permission lies, with 
appropriate references to the documents contained in the appendix to the 
application; and (3) a statement of the reasons supporting an immediate 
appeal. A statement of reasons is sufficient if it simply incorporates by 
reference the trial court’s reasons for its opinion that an appeal lies. The 
application shall be accompanied by an appendix containing copies of: (1) the 
order appealed from, (2) the trial court’s statement of reasons, and (3) the other 
parts of the record necessary for determination of the application for permis- 
sion to appeal. Within 10 days after filing of the application, any other party 
may file an answer in opposition, with copies in the number required for the 
application, together with an appendix containing any additional parts of the 
record such party desires to have considered by the appellate court; any 
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statement of facts in the answer shall contain appropriate references to the 
documents contained in the appendix to the application or the appendix to the 
answer. The answer shall be served on all other parties in the manner provided 
in Rule 20 for the service of papers. If available, the color of the cover of the 
application shall be blue, and the cover of the answer shall be red. The color of 
the cover of an answer filed by an amicus curiae shall be green. The application 
and answer shall be submitted without oral argument unless otherwise 
ordered. 

(e) Subsequent Procedure. — After the answer is filed, or if no answer is 
filed within the time permitted, the appellate court shall either grant or deny 
the application. If the application is granted, the trial court clerk must file the 
record on appeal within 30 days from the date of entry of the order granting 
permission to appeal. The filing of briefs following the granting of an applica- 
tion under this rule is governed by rules 27 - 30, unless otherwise ordered by 
the appellate court. 

(f) Effect on Trial Court Proceedings. — The application for permission to 
appeal or the grant thereof shall not stay proceedings in the trial court unless 
the trial court or the appellate court or a judge thereof shall so order. 

(g) Appeal in Criminal Actions. — Permission to appeal under this rule may 
be sought by the state and defendant in criminal actions. [As amended by order 
entered January 24, 1992, effective July 1, 1992; by order entered January 26, 
1999, effective July 1, 1999; by order filed January 31, 2002, effective July 1, 
2002; by order entered December 10, 2003, effective July 1, 2004; by order 
entered January 6, 2005, effective July 1, 2005; by order entered December 16, 
2013, as amended, March 14, 2014, effective July 1, 2014; by order filed 
January 2, 2015, effective July 1, 2015; by order filed December 21, 2016, 
effective July 1, 2017; and by order filed December 3, 2020, effective July 1, 
2021.) 


Advisory Commission Comments [2021]. 
Rule 9(b) is amended to add a requirement that 
a trial court’s order certifying as appealable an 
interlocutory order of the court shall state the 


specific issue or issues for consideration by the 
appellate court. The word “thereupon” is de- 
leted from the last sentence of the Rule as 
surplusage. 


NOTES TO DECISIONS 


12. Final Judgment. 

In the context of an appeal from a final 
judgment or even a proper interlocutory ap- 
peal, divining generally applicable rules from 
similar, but not identical, caselaw is a common 
requirement of the court of appeals; but ap- 
peals from final judgments occur as of right, 


and therefore require no exercise of discretion 
as to whether the court of appeals should inter- 
fere with the normal course of the trial court’s 
proceeding. State v. Hurley, — S.W.3d —, 2021 
Tenn. App. LEXIS 240 (Tenn. Ct. App. June 22, 
2021). 


Rule 9. Interlocutory Appeal by Permission from the Trial Court. — 
[Proposed Rule effective on July 1 2022. See Current Rule effective 
until July 1, 2022.] (a) Application for Permission to Appeal; Grounds. — 
Except as provided in Rule 10, an appeal by permission may be taken from an 
interlocutory order of a trial court from which an appeal lies to the Supreme 
Court, Court of Appeals or Court of Criminal Appeals only upon application 
and in the discretion of the trial and appellate court. In determining whether 
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to grant permission to appeal, the following, while neither controlling nor fully 
measuring the courts’ discretion, indicate the character of the reasons that will 
be considered: (1) the need to prevent irreparable injury, giving consideration 
to the severity of the potential injury, the probability of its occurrence, and the 
probability that review upon entry of final judgment will be ineffective; (2) the 
need to prevent needless, expensive, and protracted litigation, giving consid- 
eration to whether the challenged order would be a basis for reversal upon 
entry of a final judgment, the probability of reversal, and whether an 
interlocutory appeal will result in a net reduction in the duration and expense 
of the litigation if the challenged order is reversed; and (3) the need to develop 
a uniform body of law, giving consideration to the existence of inconsistent 
orders of other courts and whether the question presented by the challenged 
order will not otherwise be reviewable upon entry of final judgment. Failure to 
seek or obtain interlocutory review shall not limit the scope of review upon an 
appeal as of right from entry of the final judgment. 

(b) Procedure in the Trial Court. — The party seeking an appeal must file 
and serve a motion requesting such relief within 30 days after the date of entry 
of the order appealed from. When the trial court is of the opinion that an order, 
not appealable as of right, is nonetheless appealable, the trial court shall state 
in writing the specific issue or issues the court is certifying for appeal and the 
reasons for its opinion. The trial court’s statement of reasons shall specify: (1) 
the legal criteria making the order appealable, as provided in subdivision (a) of 
this rule; (2) the factors leading the trial court to the opinion those criteria are 
satisfied; and (3) any other factors leading the trial court to exercise its 
discretion in favor of permitting an appeal. The appellate court may in its 
discretion allow an appeal from the order. 

(c) How Sought in Appellate Court; Clerk’s Fees. — The appeal is sought by 
filing an application for permission to appeal with the clerk of the appellate 
court within 10 days after the date of entry of the order in the trial court or the 
making of the prescribed statement by the trial court, whichever is later. A 
sufficient number of copies shall be filed to provide the clerk and each judge of 
the appellate court with one copy. The application shall be served on all other 
parties in the manner provided in Rule 20 for the service of papers. 

Applicable fees, taxes, or documentation required by Rule 6 shall be 
submitted with the application. An appeal from the denial of an application for 
interlocutory appeal by an intermediate appellate court is sought by filing an 
application in the Supreme Court as provided for in Rule 11, with the exception 
that the application shall be filed within 30 days of the filing date of the 
intermediate appellate court’s order; the application shall be entitled “Appli- 
cation for Permission to Appeal from Denial of Rule 9 Application.” 

(d) Content of Application; Answer. — The application shall contain: (1) a 
statement of the questions presented for review; (2) a statement of the facts 
necessary to an understanding of why an appeal by permission lies, with 
appropriate references to the documents contained in the appendix to the 
application; and (3) a statement of the reasons supporting an immediate 
appeal. A statement of reasons is sufficient if it simply incorporates by 
reference the trial court’s reasons for its opinion that an appeal lies. The 
application shall be accompanied by an appendix containing copies of: (1) the 
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order appealed from, (2) the trial court’s statement of reasons, and (3) the other 
parts of the record necessary for determination of the application for permis- 
sion to appeal. Within 10 days after filing of the application, any other party 
may file an answer in opposition, with copies in the number required for the 
application, together with an appendix containing any additional parts of the 
record such party desires to have considered by the appellate court; any 
statement of facts in the answer shall contain appropriate references to the 
documents contained in the appendix to the application or the appendix to the 
answer. The answer shall be served on all other parties in the manner provided 
in Rule 20 for the service of papers. If available, the color of the cover of the 
application shall be blue, and the cover of the answer shall be red. The color of 
the cover of an answer filed by an amicus curiae shall be green. The application 
and answer shall be submitted without oral argument unless otherwise 
ordered. 

(e) Subsequent Procedure. — After the answer is filed, or if no answer is 
filed within the time permitted, the appellate court shall either grant or deny 
the application. If the application is granted, the trial court clerk must file the 
record on appeal within 30 days from the date of entry of the order granting 
permission to appeal. The content, filing, and form of briefs under this rule are 
governed by Rules 27 - 30, unless otherwise ordered by the appellate court. 

(f) Effect on Trial Court Proceedings. — The application for permission to 
appeal or the grant thereof shall not stay proceedings in the trial court unless 
the trial court or the appellate court or a judge thereof shall so order. 

(g) Appeal in Criminal Actions. — Permission to appeal under this rule may 
be sought by the state and defendant in criminal actions. [As amended by order 
entered January 24, 1992, effective July 1, 1992; by order entered January 26, 
1999, effective July 1, 1999; by order filed January 31, 2002, effective July 1, 
2002; by order entered December 10, 2003, effective July 1, 2004; by order 
entered January 6, 2005, effective July 1, 2005; by order entered December 16, 
2013, as amended, March 14, 2014, effective July 1, 2014; by order filed 
January 2, 2015, effective July 1, 2015; by order filed December 21, 2016, 
effective July 1, 2017; by order filed December 3, 2020, effective July 1, 2021 
and by order filed December 14, 2021, effective July 1, 2022.] 


Advisory Commission Comments [2021]. 
Rule 9(b) is amended to add a requirement that 
a trial court’s order certifying as appealable an 
interlocutory order of the court shall state the 
specific issue or issues for consideration by the 
appellate court. The word “thereupon” is de- 
leted from the last sentence of the Rule as 
surplusage. 

Advisory Commission Comments [2022]. 
Subsection(e) refers to Rule 27 through Rule 30 


regarding the content, filing, and form of briefs 
and other papers. Rules 27 and 30 have been 
revised to reflect the length of briefs and other 
referenced papers is now determined by word 
limitations as opposed to page limitations. 

Compiler’s Notes. In its order filed Decem- 
ber 14, 2021, the Supreme Court adopted the 
amendment to this rule, effective July 1, 2022, 
subject to approval by resolution of the General 
Assembly. 


NOTES TO DECISIONS 


12. Final Judgment. 

In the context of an appeal from a final 
judgment or even a proper interlocutory ap- 
peal, divining generally applicable rules from 
similar, but not identical, caselaw is a common 


requirement of the court of appeals; but ap- 
peals from final judgments occur as of right, 
and therefore require no exercise of discretion 
as to whether the court of appeals should inter- 
fere with the normal course of the trial court’s 
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proceeding. State v. Hurley, — S.W.3d —, 2021 
Tenn. App. LEXIS 240 (Tenn. Ct. App. June 22, 
2021). 


Rule 10. Extraordinary Appeal by Permission on Original Applica- 
tion in the Appellate Court. — [Current Rule effective until July 1 
2022. See Proposed Rule effective on July 1, 2022.] (a) Original Applica- 
tion for Extraordinary Appeal; Grounds. — An extraordinary appeal may be 
sought on application and in the discretion of the appellate court alone of 
interlocutory orders of a lower court from which an appeal lies to the Supreme 
Court, Court of Appeals or Court of Criminal Appeals: (1) if the lower court has 
so far departed from the accepted and usual course of judicial proceedings as 
to require immediate review, or (2) if necessary for complete determination of 
the action on appeal as otherwise provided in these rules. The appellate court 
may issue whatever order is necessary to implement review under this rule. 

(b) How Sought; Clerk’s Fees. — An extraordinary appeal is sought by filing 
an application for an extraordinary appeal with the clerk of the appellate 
court. A sufficient number of copies shall be filed to provide the clerk and each 
judge of the appellate court with one copy. Unless necessity requires otherwise, 
the application shall be served on all other parties in the manner provided in 
Rule 20 for the service of papers. The appeal shall be docketed in accordance 
with Rule 5(c) upon the filing of the application with the clerk of the appellate 
court. An appeal from the denial of an application for extraordinary appeal by 
an intermediate appellate court is sought by filing an application in the 
Supreme Court as provided for in this rule within 30 days of the filing date of 
the intermediate appellate court’s order. Applicable fees, taxes, or documenta- 
tion required by Rule 6 shall be submitted with the application. 

(c) Content of Application. — The application shall contain: (1) a statement 
of the questions presented for review; (2) a statement of the facts necessary to 
an understanding of why an extraordinary appeal lies, with appropriate 
references to the documents contained in the appendix to the application; (3) a 
statement of the reasons supporting an extraordinary appeal, and (4) the relief 
sought. The application shall be accompanied by an appendix containing copies 
of any order or opinion relevant to the questions presented in the application 
and any other parts of the record necessary for determination of the applica- 
tion. The application may also be supported by affidavits or other relevant 
documents, which also shall be contained in the appendix. The application to 
the Supreme Court shall include the application filed in the intermediate 
appellate court and a copy of the intermediate appellate court’s order. 

(d) Subsequent Procedure. — If the appellate court is of the opinion that an 
extraordinary appeal should not be granted, it shall deny the application. 
Otherwise, the appellate court shall order that an answer to the application be 
filed by the other parties within the time fixed by the order. The order shall be 
served on all other parties and if the application has not previously been served 
shall have attached thereto a copy of the application. Such answers shall be 
accompanied by an appendix containing any additional parts of the record the 
answering party desires to have considered by the appellate court; any 
statement of facts in the answer shall contain appropriate references to the 
documents contained in the appendix to the application or the appendix to the 
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answer. After the answer is filed, the appellate court shall either grant or deny 
the application. If the application is granted, the trial court clerk must file the 
record on appeal within 30 days from the date of entry of the order granting 
permission to appeal or within such other period as the appellate court may 
direct. The appellate court shall advise the parties of the dates on which briefs 
are to be filed, if briefs are required, and of the date of oral argument, if oral 
argument is granted. 

(e) Appeal in Criminal Actions. — Permission to appeal under this rule may 
be sought by the state and defendant in criminal actions. 

(f) Color of Covers. — If available, the color of the cover of the application 
shall be blue. If the appellate court orders that an answer be filed, the cover of 
the answer shall be red, except that the cover of an answer filed by an amicus 
curiae shall be green. [As amended by order entered January 26, 1999, 
effective July 1, 1999; by order entered January 6, 2005, effective July 1, 2005; 
by order entered December 16, 2013, as amended, March 14, 2014, effective 
July 1, 2014; by order filed January 2, 2015, effective July 1, 2015; and by order 
filed December 21, 2016, effective July 1, 2017.] 


NOTES TO DECISIONS 


ANALYSIS 


16. Permission Improvidently Granted. 
18. Extraordinary Appeal. 


16. Permission Improvidently Granted. 

Because the trial court considered the proper 
statute, the relevant facts, and the arguments 
advanced by the parties, the application for an 
extraordinary appeal was  improvidently 
granted; the parties simply disagreed as to how 
a statute would be interpreted, given caselaw 
and other relevant statutes, and appeal follow- 
ing a final judgment did not place a county 
commissioner in any materially different posi- 
tion than if the issue was resolved. State v. 
Hurley, — S.W.3d —, 2021 Tenn. App. LEXIS 
240 (Tenn. Ct. App. June 22, 2021). 

Because the trial court considered the proper 
statute, the relevant facts, and the arguments 
advanced by the parties, the application for an 
extraordinary appeal was_ improvidently 
granted; neither party contended that any con- 
trolling caselaw interpreting the statute man- 
dated a particular result in the trial court, but 
instead, the parties simply disagreed as to how 
the statute would be interpreted, given caselaw 
and other relevant statutes. State v. Hurley, — 


S.W.3d —, 2021 Tenn. App. LEXIS 240 (Tenn. 
Ct. App. June 22, 2021). 


18. Extraordinary Appeal. 

In the context of an appeal from a final 
judgment or even a proper interlocutory ap- 
peal, divining generally applicable rules from 
similar, but not identical, caselaw is a common 
requirement of the court of appeals; but ap- 
peals from final judgments occur as of right, 
and therefore require no exercise of discretion 
as to whether the court of appeals should inter- 
fere with the normal course of the trial court’s 
proceeding. State v. Hurley, — S.W.3d —, 2021 
Tenn. App. LEXIS 240 (Tenn. Ct. App. June 22, 
2021). 

In the context of an appeal from a final 
judgment or even a proper interlocutory ap- 
peal, divining generally applicable rules from 
similar, but not identical, caselaw is a common 
requirement of the court of appeals; but ap- 
peals from final judgments occur as of right, 
and therefore require no exercise of discretion 
as to whether the court of appeals should inter- 
fere with the normal course of the trial court’s 
proceeding. State v. Hurley, — S.W.3d —, 2021 
Tenn. App. LEXIS 240 (Tenn. Ct. App. June 22, 
2021). 


Rule 10. Extraordinary Appeal by Permission on Original Applica- 
tion in the Appellate Court. — [Proposed Rule effective on July 1 2022. 
See Current Rule effective until July 1, 2022.] (a) Original Application for 
Extraordinary Appeal; Grounds. — An extraordinary appeal may be sought on 
application and in the discretion of the appellate court alone of interlocutory 
orders of a lower court from which an appeal lies to the Supreme Court, Court 
of Appeals or Court of Criminal Appeals: (1) if the lower court has so far 
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departed from the accepted and usual course of judicial proceedings as to ~ 
require immediate review, or (2) if necessary for complete determination of the 
action on appeal as otherwise provided in these rules. The appellate court may 
issue whatever order is necessary to implement review under this rule. 

(b) How Sought; Clerk’s Fees. — An extraordinary appeal is sought by filing 
an application for an extraordinary appeal with the clerk of the appellate 
court. A sufficient number of copies shall be filed to provide the clerk and each 
judge of the appellate court with one copy. Unless necessity requires otherwise, 
the application shall be served on all other parties in the manner provided in 
Rule 20 for the service of papers. The appeal shall be docketed in accordance 
with Rule 5(c) upon the filing of the application with the clerk of the appellate 
court. An appeal from the denial of an application for extraordinary appeal by 
an intermediate appellate court is sought by filing an application in the 
Supreme Court as provided for in this rule within 30 days of the filing date of 
the intermediate appellate court’s order. Applicable fees, taxes, or documenta- 
tion required by Rule 6 shall be submitted with the application. 

(c) Content of Application. — The application shall contain: (1) a statement 
of the questions presented for review; (2) a statement of the facts necessary to 
an understanding of why an extraordinary appeal lies, with appropriate 
references to the documents contained in the appendix to the application; (3) a 
statement of the reasons supporting an extraordinary appeal, and (4) the relief 
sought. The application shall be accompanied by an appendix containing copies 
of any order or opinion relevant to the questions presented in the application 
and any other parts of the record necessary for determination of the applica- 
tion. The application may also be supported by affidavits or other relevant 
documents, which also shall be contained in the appendix. The application to 
the Supreme Court shall include the application filed in the intermediate 
appellate court and a copy of the intermediate appellate court’s order. 

(d) Subsequent Procedure. — If the appellate court is of the opinion that an 
extraordinary appeal should not be granted, it shall deny the application. 
Otherwise, the appellate court shall order that an answer to the application be 
filed by the other parties within the time fixed by the order. The order shall be 
served on all other parties and if the application has not previously been served 
shall have attached thereto a copy of the application. An answer shall be 
accompanied by an appendix containing any additional parts of the record the 
answering party desires to have considered by the appellate court; any 
statement of facts in the answer shall contain appropriate references to the 
documents contained in the appendix to the application or the appendix to the 
answer. After the answer is filed, the appellate court shall either grant or deny 
the application. If the application is granted, the trial court clerk must file the 
record on appeal within 30 days from the date of entry of the order granting 
permission to appeal or within such other period as the appellate court may 
direct. The appellate court shall advise the parties of the dates on which briefs 
are to be filed, if briefs are required, and of the date of oral argument, if oral 
argument is granted. Except as otherwise expressly provided in this rule or 
ordered by the court, the content, filing, and form of briefs under this rule are 
governed by Rules 27-30. | 

(e) Appeal in Criminal Actions. — Permission to appeal under this rule may 
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be sought by the state and defendant in criminal actions. 

(f) Color of Covers. — If available, the color of the cover of the application 
shall be blue. If the appellate court orders that an answer be filed, the cover of 
the answer shall be red, except that the cover of an answer filed by an amicus 
curiae shall be green. [As amended by order entered January 26, 1999, 
effective July 1, 1999; by order entered January 6, 2005, effective July 1, 2005; 
by order entered December 16, 2013, as amended, March 14, 2014, effective 
July 1, 2014; by order filed January 2, 2015, effective July 1, 2015; by order 
filed December 21, 2016, effective July 1, 2017; and by order filed December 14, 


2021, effective July 1, 2022.] 


Advisory Commission Comments [2022]. 
Subsection( d) refers to Rule 27 through Rule 
30 regarding the content, filing, and form of 
briefs and other papers. Rules 27 and 30 have 
been revised to reflect the length of briefs and 
other referenced papers is now determined by 
word limitations as opposed to page limita- 
tions. 


Compiler’s Notes. In its order filed Decem- 
ber 14, 2021, the Supreme Court adopted the 
amendment to this rule, effective July 1, 2022, 
subject to approval by resolution of the General 
Assembly. 


NOTES TO DECISIONS 


ANALYSIS 


16. Permission Improvidently Granted. 
18. Extraordinary Appeal. 


16. Permission Improvidently Granted. 

Because the trial court considered the proper 
statute, the relevant facts, and the arguments 
advanced by the parties, the application for an 
extraordinary appeal was  improvidently 
granted; the parties simply disagreed as to how 
a statute would be interpreted, given caselaw 
and other relevant statutes, and appeal follow- 
ing a final judgment did not place a county 
commissioner in any materially different posi- 
tion than if the issue was resolved. State v. 
Hurley, — 8.W.3d —, 2021 Tenn. App. LEXIS 
240 (Tenn. Ct. App. June 22, 2021). 

Because the trial court considered the proper 
statute, the relevant facts, and the arguments 
advanced by the parties, the application for an 
extraordinary appeal was’ improvidently 
granted; neither party contended that any con- 
trolling caselaw interpreting the statute man- 
dated a particular result in the trial court, but 
instead, the parties simply disagreed as to how 
the statute would be interpreted, given caselaw 
and other relevant statutes. State v. Hurley, — 


S.W.3d —, 2021 Tenn. App. LEXIS 240 (Tenn. 
Ct. App. June 22, 2021). 


18. Extraordinary Appeal. 

In the context of an appeal from a final 
judgment or even a proper interlocutory ap- 
peal, divining generally applicable rules from 
similar, but not identical, caselaw is a common 
requirement of the court of appeals; but ap- 
peals from final judgments occur as of right, 
and therefore require no exercise of discretion 
as to whether the court of appeals should inter- 
fere with the normal course of the trial court’s 
proceeding. State v. Hurley, — S.W.3d —, 2021 
Tenn. App. LEXIS 240 (Tenn. Ct. App. June 22, 
2021). 

In the context of an appeal from a final 
judgment or even a proper interlocutory ap- 
peal, divining generally applicable rules from 
similar, but not identical, caselaw is a common 
requirement of the court of appeals; but ap- 
peals from final judgments occur as of right, 
and therefore require no exercise of discretion 
as to whether the court of appeals should inter- 
fere with the normal course of the trial court’s 
proceeding. State v. Hurley, — S.W.3d —, 2021 
Tenn. App. LEXIS 240 (Tenn. Ct. App. June 22, 
2021). 


Rule 11. Appeal by Permission from Appellate Court to Supreme 
Court. — [Current Rule effective until July 1 2022. See Proposed Rule 
effective on July 1, 2022.] (a) Application for Permission to Appeal; 
Grounds. — An appeal by permission may be taken from a final decision of the 
Court of Appeals or Court of Criminal Appeals to the Supreme Court only on 
application and in the discretion of the Supreme Court. In determining 
whether to grant permission to appeal, the following, while neither controlling 
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nor fully measuring the court’s discretion, indicate the character of reasons 
that will be considered: (1) the need to secure uniformity of decision, (2) the 
need to secure settlement of important questions of law, (3) the need to secure 
settlement of questions of public interest, and (4) the need for the exercise of 
the Supreme Court’s supervisory authority. 

(b) Time; Content. — The application for permission to appeal shall be filed 
with the clerk of the Supreme Court within 60 days after the entry of the 
judgment of the Court of Appeals or Court of Criminal Appeals if no timely 
petition for rehearing is filed, or, if a timely petition for rehearing is filed, 
within 60 days after the denial of the petition or entry of the judgment on 
rehearing. Except for an application seeking to appeal the Court of Criminal 
Appeals’ disposition of an appeal pursuant to Rule 9 or Rule 10, the time period 
for filing an application for permission to appeal is not jurisdictional in a case 
arising from the Court of Criminal Appeals and may be waived by the Supreme 
Court in the interest of justice. The application shall contain a statement of: (1) 
the date on which the judgment was entered and whether a petition for 
rehearing was filed, and if so, the date of the denial of the petition or the date 
of the entry of the judgment on rehearing; (2) the questions presented for 
review and, for each question presented, a concise statement of the applicable 
standard of review (which may appear in the discussion of the issue or under 
a separate heading placed before the discussion of the issues); (3) the facts 
relevant to the questions presented, with appropriate references to the record, 
but facts correctly stated in the opinion of the intermediate appellate court 
need not be restated in the application; and (4) the reasons, including 
appropriate authorities, supporting review by the Supreme Court. Except by 
order of the Supreme Court, the argument in an application for permission to 
appeal shall not exceed 50 pages. The brief of the appellant referred to in 
subdivision (f) of this rule may be served and filed with the application for 
permission to appeal. A copy of the opinion of the appellate court shall be 
appended to the application. 

(c) Number of Copies; Service; Color of Covers. — The original and five 
copies of the application shall be filed. The application shall be served on all 
other parties in the manner provided in Rule 20 for the service of papers. If 
available, the color of the cover of the application shall be blue; the cover of an 
answer shall be red, except that the cover of an answer filed by an amicus 
curiae shall be green. 

(d) Answer; Reply. — Within 15 days after filing of the application, any 
other party may file an answer in opposition, with copies in the number 
required for the application. An answer shall set forth the reasons why the 
application should not be granted and any other matters considered necessary 
for correction of the application. Additional facts stated in the answer shall 
contain appropriate references to the record. Except by order of the Supreme 
Court, the argument in an answer in opposition shall not exceed 25 pages. The 
answer shall be served on all other parties in the manner provided in Rule 20 
for the filing of papers. No reply to the answer shall be filed. 

(e) Action on Application. — The application shall be granted if two 
members of the Supreme Court are satisfied that the application should be 
granted. The appeal shall be docketed in accordance with Rule 5(c) upon entry 
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of the order granting permission to appeal. 

(f) Briefs. — Except as provided in the next paragraph, if permission to 
appeal is granted, the appellant shall serve and file his or her brief within 30 
days after the date on which permission to appeal was granted. If the appellant 
files a brief with the application for permission to appeal as provided in 
subdivision (b) of this rule, he or she may also file a supplemental brief, which 
shall likewise be served and filed within 30 days after the date on which 
permission to appeal was granted. Except by order of the Supreme Court, the 
argument in a supplemental brief shall not exceed 25 pages. If available, the 
color of the cover of a supplemental brief shall be blue. An appellant who elects 
not to file a supplemental brief shall, within 30 days after the date on which 
permission to appeal was granted, file with the clerk of the appellate court and 
serve on the appellee notice of the appellant’s election not to file a supplemen- 
tal brief; if the appellant fails to file a notice within 30 days, the appellee’s time 
runs from the 30th day after permission to appeal was granted. 

If the Supreme Court grants an application for permission to appeal from the 
denial of a Tenn. R. App. P. 9 application, the appellant shall serve and file his 
or her brief within 30 days after the date on which the record on appeal is filed 
pursuant to Tenn. R. App. P. 9(e). The briefs filed in such cases shall otherwise 
be governed by this subdivision (f). 

The appellee shall serve and file a brief within 30 days after filing of the brief 
or supplemental brief of the appellant or appellant’s notice of election not to file 
a supplemental brief. 

Reply briefs shall be served and filed within 14 days after filing of the 
preceding brief. 

The briefs shall conform with the requirements of Rule 27. 

(g) Appeal in Criminal Actions. — Permission to appeal under this rule may 
be sought by the state and defendant in criminal actions. 

(h) [Reserved.] [As amended by orders entered January 31, 1984, effective 
August 15, 1984, January 29, 1987, effective August 1, 1987, January 24, 1992, 
effective July 1, 1992, and December 20, 1993, effective July 1, 1994; by order 
filed February 1, 1995, effective July 1, 1995; by order entered January 26, 
1999, effective July 1, 1999; by order entered December 14, 2009, effective July 
1, 2010; by order filed January 13, 2012, effective July 1, 2012; by order filed 
December 18, 2012, effective July 1, 2013; by order entered December 16, 2013, 
as amended, March 14, 2014, effective July 1, 2014; by order filed January 2, 
2015, effective July 1, 2015; and by order filed December 21, 2016, effective 
July 1, 2017.] 


NOTES TO DECISIONS 


1. Time for Application. tolled based on due process concerns; petitioner 
Although the petition for post-conviction re- filed her pro se petition just seventeen days 
lief was untimely, the case was remanded for an _ after the statute of limitations expired, and the 
evidentiary hearing because petitioner had to post-conviction court, the State, and petitioner 
be afforded an opportunity to develop the re- proceeded as if it was timely. Montgomery v. 
cord so that the post-conviction court could State, — S.W.3d —, 2021 Tenn. Crim. App. 
determine whether the limitations period was LEXIS 442 (Tenn. Crim. App. Sept. 22, 2021). 
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Rule 11. Appeal by Permission from Appellate Court to Supreme 
Court. — [Proposed Rule effective on July 1 2022. See Current Rule 
effective until July 1, 2022.] (a) Application for Permission to Appeal; 
Grounds. — An appeal by permission may be taken from a final decision of the 
Court of Appeals or Court of Criminal Appeals to the Supreme Court only on 
application and in the discretion of the Supreme Court. In determining 
whether to grant permission to appeal, the following, while neither controlling 
nor fully measuring the court’s discretion, indicate the character of reasons 
that will be considered: (1) the need to secure uniformity of decision, (2) the 
need to secure settlement of important questions of law, (3) the need to secure 
settlement of questions of public interest, and (4) the need for the exercise of 
the Supreme Court’s supervisory authority. 

(b) Time; Content. — The application for permission to appeal shall be filed 
with the clerk of the Supreme Court within 60 days after the entry of the 
judgment of the Court of Appeals or Court of Criminal Appeals if no timely 
petition for rehearing is filed, or, if a timely petition for rehearing is filed, 
within 60 days after the denial of the petition or entry of the judgment on 
rehearing. Except for an application seeking to appeal the Court of Criminal 
Appeals’ disposition of an appeal pursuant to Rule 9 or Rule 10, the time period 
for filing an application for permission to appeal is not jurisdictional in a case 
arising from the Court of Criminal Appeals and may be waived by the Supreme 
Court in the interest of justice. The application shall contain a statement of: (1) 
the date on which the judgment was entered and whether a petition for 
rehearing was filed, and if so, the date of the denial of the petition or the date 
of the entry of the judgment on rehearing; (2) the questions presented for 
review and, for each question presented, a concise statement of the applicable 
standard of review (which may appear in the discussion of the issue or under 
a separate heading placed before the discussion of the issues); (3) the facts 
relevant to the questions presented, with appropriate references to the record, 
but facts correctly stated in the opinion of the intermediate appellate court 
need not be restated in the application; and (4) the reasons, including 
appropriate authorities, supporting review by the Supreme Court. The appli- 
cation shall not exceed 15,000 words as set forth in Rule 30(e). The brief of the 
appellant referred to in subdivision (f) of this rule may be served and filed with 
the application for permission to appeal. A copy of the opinion of the appellate 
court shall be appended to the application. 

(c) Number of Copies; Service; Color of Covers. — The original and five 
copies of the application shall be filed. The application shall be served on all 
other parties in the manner provided in Rule 20 for the service of papers. If 
available, the color of the cover of the application shall be blue; the cover of an 
answer shall be red, except that the cover of an answer filed by an amicus 
curiae shall be green. 

(d) Answer; Reply. — Within 15 days after filing of the application, any 
other party may file an answer in opposition, with copies in the number 
required for the application. An answer shall set forth the reasons why the 
application should not be granted and any other matters considered necessary 
for correction of the application. Additional facts stated in the answer shall 
contain appropriate references to the record. The answer shall not exceed 
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5,000 words as set forth in Rule 30(e). The answer shall be served on all other 
parties in the manner provided in Rule 20 for the filing of papers. No reply to 
the answer shall be filed. 

(e) Action on Application. — The application shall be granted if two 
members of the Supreme Court are satisfied that the application should be 
granted. The appeal shall be docketed in accordance with Rule 5(c) upon entry 
of the order granting permission to appeal. 

(f) Briefs. — Except as provided in the next paragraph, if permission to 
appeal is granted, the appellant shall serve and file a brief within 30 days after 
the date on which permission to appeal was granted. If the appellant files a 
brief with the application for permission to appeal as provided in subdivision 
(b) of this rule, the appellant may also file a supplemental brief, which shall 
likewise be served and filed within 30 days after the date on which permission 
to appeal was granted. If available, the color of the cover of a supplemental 
brief shall be blue. An appellant who elects not to file a supplemental brief 
shall, within 30 days after the date on which permission to appeal was granted, 
file with the clerk of the appellate court and serve on the appellee notice of the 
appellant’s election not to file a supplemental brief; if the appellant fails to file 
a notice within 30 days, the appellee’s time to file a brief runs from the 30th 
day after permission to appeal was granted. 

The appellee shall serve and file a brief within 30 days after filing of the brief 
or supplemental brief of the appellant or appellant’s notice of election not to file 
a supplemental brief. 

If the Supreme Court grants an application for permission to appeal from the 
denial of a Tenn. R. App. P. 9 application, the appellant shall serve and file a 
brief within 30 days after the date on which the record on appeal is filed 
pursuant to Tenn. R. App. P. 9(e). The briefs filed in such cases shall otherwise 
be governed by this subdivision (f). 

Reply briefs shall be served and filed within 14 days after filing of the 
preceding brief. 

Except as otherwise expressly provided in this rule or ordered by the court, 
the content, filing, and form of briefs under this rule are governed by Rules 
27-30. 

(g) Appeal in Criminal Actions. — Permission to appeal under this rule may 
be sought by the state and defendant in criminal actions. 

(h) [Reserved.] [As amended by orders entered January 31, 1984, effective 
August 15, 1984, January 29, 1987, effective August 1, 1987, January 24, 1992, 
effective July 1, 1992, and December 20, 1993, effective July 1, 1994; by order 
filed February 1, 1995, effective July 1, 1995; by order entered January 26, 
1999, effective July 1, 1999; by order entered December 14, 2009, effective July 
1, 2010; by order filed January 13, 2012, effective July 1, 2012; by order filed 
December 18, 2012, effective July 1, 2013; by order entered December 16, 2013, 
as amended, March 14, 2014, effective July 1, 2014; by order filed January 2, 
2015, effective July 1, 2015; by order filed December 21, 2016, effective July 1, 
2017; and by order filed December 14, 2021, effective July 1, 2022.] 


Advisory Commission Comments [2022]. refer to Rule 27 through Rule 30, as appropri- 
Subsections (b), (d), and (f) have been revised to ate. Rules 27 and 30 have been revised to reflect 
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the length of briefs and other referenced papers 
is now determined by word limitations as op- 
posed to page limitations. 

Compiler’s Notes. In its order filed Decem- 
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ber 14, 2021, the Supreme Court adopted the 
amendment to this rule, effective July 1, 2022, 
subject to approval by resolution of the General 
Assembly. 


NOTES TO DECISIONS 


1. Time for Application. 

Although the petition for post-conviction re- 
lief was untimely, the case was remanded for an 
evidentiary hearing because petitioner had to 
be afforded an opportunity to develop the re- 
cord so that the post-conviction court could 
determine whether the limitations period was 


tolled based on due process concerns; petitioner 
filed her pro se petition just seventeen days 
after the statute of limitations expired, and the 
post-conviction court, the State, and petitioner 
proceeded as if it was timely. Montgomery v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 442 (Tenn. Crim. App. Sept. 22, 2021). 


E. PRACTICE ON APPEAL 


Rule 13. Scope of Review. 


NOTES TO DECISIONS 


ANALYSIS 


1. Practice on Appeal Generally. 

4, —Record on Appeal. 

11. Issues Not Presented for Review. 
19. Sufficiency of Evidence. 

25. Termination of Parental Rights. 
27. Waiver. 

28. Illustrative Cases. 


1. Practice on Appeal Generally. 


4. —Record on Appeal. 

Appellate court in the appeal of a 
termination of parental rights case declined to 
consider certified copies of certain filings from a 
parent’s federal district court proceedings that 
were presented in an appendix to the appellate 
brief filed by Tennessee Department of 
Children’s Services because the federal court 
filings were not introduced as evidence at trial 
and, therefore, could not be included in a 
supplemental record. In re Jackson H., — 
S.W.3d —, 2021 Tenn. App. LEXIS 342 (Tenn. 
Ct. App. Aug. 25, 2021). 


11. Issues Not Presented for Review. 

Although in the final sentence of the argu- 
ment of a lessor’s principal brief, the lessor 
asserted that the lessor was entitled to attor- 
ney’s fees under a lease due to the lessee’s 
alleged breach of the lease, the lessor did not 
raise an issue concerning attorney’s fees in the 
lessor’s statement of the issues. Accordingly, 
the appellate court deemed any issue concern- 
ing attorney’s fees, whether at trial or on ap- 
peal, to have been waived. Hall v. Park Grill, 
LLC, — S.W.3d —, 2021 Tenn. App. LEXIS 207 
(Tenn. Ct. App. May 26, 2021). 

Appellate court was unable to ascertain the 
underlying factual basis supporting defen- 


dant’s allegations that the murder victim had 
made prior threats, violent provocations, and 
had committed other prior bad acts because 
defendant, by failing to include the proposed 
testimony in the appellate record through an 
offer of proof, waived review of the issue. State 
v. King, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 46 (Tenn. Crim. App. Feb. 8, 2022). 


19. Sufficiency of Evidence. 

Evidence was sufficient to support defen- 
dant’s convictions for reckless endangerment 
and aggravated assault. The evidence pre- 
sented, viewed in the light most favorable to 
the State, was that defendant attacked the 
victim in her home and that he choked and 
repeatedly punched her in the face while hold- 
ing a knife to her throat. State v. Purcell, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 217 
(Tenn. Crim. App. May 18, 2021). . 

Evidence was sufficient to support defen- 
dant’s conviction for especially aggravated kid- 
napping. Defendant confined the victim in her 
house by holding her down with his knee on her 
back and then holding her in a headlock or 
choke hold at knifepoint and threatening sev- 
eral times to kill her. State v. Purcell, — S.W.3d 
—, 2021 Tenn. Crim. App. LEXIS 217 (Tenn. 
Crim. App. May 18, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction for first degree murder be- 
cause defendant used a deadly weapon to stab 
the victim 47 times, there was testimony about 
the volatile nature of the relationship between 
defendant and the victim, and there was even 
evidence that defendant threatened to break 
the victim’s neck if she allowed another man 
around their daughter; the jury heard the evi- 
dence and the definition of premeditation and 
determined defendant’s actions were premedi- 
tated. State v. Enix, — S.W.3d —, 2021 Tenn. 
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Crim. App. LEXIS 233 (Tenn. Crim. App. May 
26, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction for especially aggravated rob- 
bery because after the victim’s death, defen- 
dant took her car and daughter on the run and 
used her debit card several times over the 
course of the next two days to take $500 from 
her account; it was within the province of the 
jury to determine that defendant took the debit 
card either from the victim’s person or her 
apartment and that the victim suffered serious 
bodily injury. State v. Enix, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 233 (Tenn. Crim. App. 
May 26, 2021). 

Evidence adduced at trial, considered in the 
light most favorable to the State, established 
that defendant, after consuming as many as 
seven beers, drove his pickup truck from a bar 
with a blood alcohol concentration of 0.147 
percent, running off the road, striking a utility 
pole, and coming to a stop at the bottom of a 
heavily-wooded, 30-foot ravine. This evidence 
sufficiently supported defendant’s conviction of 
DUI. State v. Martin, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 256 (Tenn. Crim. App. June 
10, 2021). 

Evidence was sufficient to establish defen- 
dant’s identity as the man who shot and killed 
the victim because one witness identified defen- 
dant as the man whom the witness saw shoot 
the victim in the back, another witness testified 
that defendant was with the victim and fled 
with a gun immediately after the shooting, 
surveillance footage showed a man seconds 
before and after the shooting, and a police 
detective who was familiar with defendant 
identified defendant as the man in earlier sur- 
veillance footage of the area. State v. Wilson, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 266 
(Tenn. Crim. App. June 16, 2021). 

Proof adduced at trial was insufficient to 
support defendant’s conviction of driving on a 
revoked or suspended license because the State 
of Tennessee produced no evidence that defen- 
dant’s driver’s license was suspended or re- 
voked at the time of defendant’s arrest. State v. 
Richardson, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 380 (Tenn. Crim. App. Aug. 17, 
2021). 

Amount of methamphetamine, the sum of 
cash found on defendant, and the separately 
bagged substance were sufficient to support the 
jury’s verdict that defendant intended to sell 
the methamphetamine. The fact that defendant 
was also in possession of items commonly asso- 
ciated with personal use of the drug did not 
preclude a finding that defendant possessed the 
substance with the intent to sell it. State v. 
Richardson, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 380 (Tenn. Crim. App. Aug. 17, 
2021). 

Rational trier of fact could have found defen- 
dant guilty of theft of property valued over 
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$60,000 but less than $250,000 as the record 
made clear he intended to deprive a firm of 
outstanding accounts receivable and exercised 
control over the same; defendant admitted to 
taking funds and compiling a “client list” docu- 
menting the monies or services he collected 
from clients for the work he performed while 
employed by the firm, and the firm’s employees 
detailed the manner in which he stole $62,417. 
State v. Wallick, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 415 (Tenn. Crim. App. Sept. 8, 
2021). 

Evidence was sufficient to sustain the jury’s 
verdicts because a co-defendant’s testimony 
was sufficiently corroborated by other evidence 
supporting defendants’ convictions; the victim’s 
mother, the victim’s girlfriend, and the victim’s 
friend, provided testimony corroborating the 
co-defendant’s timeline for the incident, and all 
three individuals also identified photographs of 
drugs, firearms, and/or clothing in defendants’ 
possession as items belonging to the victim. 
State v. Williams, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 440 (Tenn. Crim. App. Sept. 
22, 2021). 

Evidence was sufficient to sustain defen- 
dant’s conviction for rape of a child because the 
victim testified that defendant touched the vic- 
tim’s private with defendant’s private and on 
defendant’s computer in defendant’s home was 
found a video and a still photograph depicting a 
penis between the labia and buttocks of a 
prepubescent child. The victim identified a por- 
tion of that photograph that showed the vic- 
tim’s socks and shoes, and a mark on the left 
hand of the person in the video matched a mark 
in other photographs of defendant’s left hand. 
State v. Gilbreath, — S.W.38d —, 2021 Tenn. 
Crim. App. LEXIS 451 (Tenn. Crim. App. Sept. 
28, 2021). 

Evidence was sufficient to support defen- 
dant’s conviction for theft of property valued 
over $10,000 because a rational jury could infer 
that his possession of a Jeep, coupled with his 
attempt to evade law enforcement, his posses- 
sion of the Jeep keys, and his leaving his own 
property in the Jeep, demonstrated an intent to 
deprive the victims of their Jeep. State v. Reed, 
—§$.W.3d —, 2021 Tenn. Crim. App. LEXIS 505 
(Tenn. Crim. App. Oct. 27, 2021). 

Evidence was sufficient to support defen- 
dant’s reckless driving conviction, where there 
was evidence from which the jury could have 
inferred that defendant decided to drive after 
having consumed a half of a bottle of tequila, as 
well as evidence defendant drove in such a 
manner that he veered off the clear roadway 
and collided with a cable barrier dividing his 
lane from opposing traffic. State v. Barton, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 518 
(Tenn. Crim. App. Nov. 4, 2021). 

. In a prosecution of defendant for DUI and 
DUI per se, a rational trier of fact could have 
inferred that defendant was intoxicated prior to 


Rule 14 


a collision with a cable barrier. A rational trier 
of fact could also have inferred that defendant’s 
blood alcohol content was above 0.08 percent 
approximately one and one-half hours prior to 
the time his blood alcohol content was mea- 
sured to be 0.175 percent. State v. Barton, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 518 
(Tenn. Crim. App. Nov. 4, 2021). 

There was sufficient evidence upon which a 
jury could find, beyond a reasonable doubt, that 
one of the defendants furnished substantial 
assistance in the commission of the murder of 
the victim and the attempted murders of four 
other victims and by procuring a gun to accom- 
plish the shooting. State v. Williams, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 20 (Tenn. 
Crim. App. Jan. 18, 2022). 

Based upon the connection of one of the 
defendants with two of the guns involved in a 
shooting that killed a fifteen-year-old boy, a 
jury could reasonably infer this defendant par- 
ticipated in the shooting. Accordingly, there 
was sufficient evidence upon which a jury could 
conclude that this defendant furnished sub- 
stantial assistance in the shooting that killed 
the victim. State v. Williams, — S.W.3d —, 2022 
Tenn. Crim. App. LEXIS 20 (Tenn. Crim. App. 
Jan. 18, 2022). 


25. Termination of Parental Rights. 

In terminating a mother’s parental rights, 
the trial court properly determined that clear 
and convincing evidence supported the statu- 
tory ground of abandonment by failure to pro- 
vide a suitable home. The evidence clearly and 
convincingly demonstrated that the mother 
was not able to establish a home to which the 
children could safely return due to her domestic 
violence and substance abuse issues, as well as 
her inability to acquire stable housing. In re 
Aayden C., — S.W.3d —, 2021 Tenn. App. 
LEXIS 230 (Tenn. Ct. App. June 14, 2021). 


27. Waiver. 
Although in the final sentence of the argu- 
ment of a lessor’s principal brief, the lessor 
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asserted that the lessor was entitled to attor- 
ney’ fees under a lease due to the lessee’s 
alleged breach of the lease, the lessor did not 
raise an issue concerning attorney’s fees in the 
lessor’s statement of the issues. Accordingly, 
the appellate court deemed any issue concern- 
ing attorney’s fees, whether at trial or on ap- 
peal, to have been waived. Hall v. Park Grill, 
LLC, — S.W.3d —, 2021 Tenn. App. LEXIS 207 
(Tenn. Ct. App. May 26, 2021). 

In the context of a husband making an un- 
conscionability argument regarding a marital 
dissolution agreement (MDA), the husband’s 
brief made passing reference to the MDA’s 
inequitable division of the parties’ assets, but 
the husband did not raise the division of assets 
as an issue on appeal. Thus, the appellate court 
deemed that the issue was waived. Polster v. 
Polster, — S.W.3d —, 2021 Tenn. App. LEXIS 
367 (Tenn. Ct. App. Sept. 14, 2021). 

Defendant’s argument when defendant’s pro- 
bation was revoked that audio and video evi- 
dence of defendant’s traffic stop was disclosed 
after the revocation hearing and led to the 
eventual dismissal of defendant’s DUI charge 
was waived to the extent the argument relied 
on evidence that was not presented below and 
was outside of the appellate record. State v. 
Terry, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 495 (Tenn. Crim. App. Oct. 22, 2021). 


28. Illustrative Cases. 

In a subrogation action, the jury’s verdict was 
supported by material evidence because it was 
the jury’s prerogative to reject a doctor’s expert 
testimony and award the insured zero dam- 
ages; the insured told the employee who was 
involved in the accident he was okay, he told a 
Tennessee Highway Patrol Officer he did not 
require medical assistance, and he waited 
around the accident site for four hours without 
complaint or obvious sign of injury. Old Repub- 
lic Life Ins. Co. v. Woody, — S.W.3d —, 2022 
Tenn. App. LEXIS 56 (Tenn. Ct. App. Feb. 14, 
2022). 


Rule 14. Consideration of Post-Judgment Facts in the Appellate 


Court. 


NOTES TO DECISIONS 


ANALYSIS 


6. Facts Subject to Consideration. 
9. Motion Denied. 


6. Facts Subject to Consideration. 
Appellate court in the appeal of a termina- 
tion of parental rights case declined to consider 
certified copies of certain filings from a parent’s 
federal district court proceedings that were 
presented in an appendix to the appellate brief 
filed by Tennessee Department of Children’s 


Services because the federal court filings were 
not introduced as evidence at trial and, there- 
fore, could not be included in a supplemental 
record. In re Jackson H., — S.W.3d —, 2021 
Tenn. App. LEXIS 342 (Tenn. Ct. App. Aug. 25, 
2021). 


9. Motion Denied. 

Because surveillance videos showed that de- 
fendant engaged in threatening or intimidating 
conduct in violation of her probation conditions, 
revocation of probation was affirmed; State was 
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not required to establish charged offense, but to 
prove by a preponderance of evidence that 
defendant violated the law based upon acts 
alleged in the warrant. Fact that she was not 
indicted had no impact given the videos, and 
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her motion to take judicial notice of the no bill 
indictment was pretermitted by denial of her 
Tenn. R. App. P. 14 motion. State v. Alogili, — 
S$.W.3d —, 2021 Tenn. Crim. App. LEXIS 332 
(Tenn. Crim. App. July 20, 2021). 


Rule 19. Substitution, Addition and Dropping of Parties. 


NOTES TO DECISIONS 


3. Personal Representative. 

Substitution of personal representative for 
deceased accident victim was permitted on ap- 
peal when decedent died after the jury’s verdict 
for a ski resort even though no motion for 
substitution was made because the ski resort 


did not request the trial court to dismiss the 
negligence action brought by the victim for 
failure to comply with the deadline for substi- 
tution of party. Chase v. Ober Gatlinburg, Inc., 
— $.W.3d —, 2021 Tenn. App. LEXIS 334 
(Tenn. Ct. App. Aug. 20, 2021). 


F. THE RECORD ON APPEAL 


Rule 24. Content and Preparation of the Record. 


Cited: State v. Stevens, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 470 (Tenn. Crim. App. 
Oct. 6, 2021). 


NOTES TO DECISIONS 


ANALYSIS 


3. Inadequate Record Presented. 

12. Supplements to Record. 

36. Failure to Provide Transcript or State- 
ment of Evidence. 

37. Instructions. 

39. Waiver. 

40. Presumption of Correctness. 


3. Inadequate Record Presented. 

Because there was nothing in the record to 
support plaintiffs limited argument on appeal, 
the decision of the circuit court was affirmed; 
plaintiffs single-page brief did not contain a 
reference to the record to show where the 
allegedly erroneous action of the trial court is 
recorded, and the record did not contain a 
transcript of the telephonic hearing or a state- 
ment of the evidence or proceeding indicating 
what occurred in the trial court. Durham v. 
Stone, — S.W.3d —, 2021 Tenn. App. LEXIS 
341 (Tenn. Ct. App. Aug. 25, 2021). 


12. Supplements to Record. 

Appellate court in the appeal of a termina- 
tion of parental rights case declined to consider 
certified copies of certain filings from a parent’s 
federal district court proceedings that were 
presented in an appendix to the appellate brief 
filed by Tennessee Department of Children’s 
Services because the federal court filings were 
not introduced as evidence at trial and, there- 
fore, could not be included in a supplemental 


record. In re Jackson H., — $.W.3d —, 2021 
Tenn. App. LEXIS 342 (Tenn. Ct. App. Aug. 25, 
2021). | 

Trial court’s denial of appellant’s request to 
supplement the record on appeal was appropri- 
ate because the items which appellant re- 
quested to be added to the record were either 
already contained within the appellate record 
or were improper for inclusion in the appellate 
record because they related to discovery mat- 
ters. Furthermore, appellant demonstrated no 
extraordinary circumstances that would have 
warranted relief on the issue. Nelson v. Justice, 
— §.W.3d —, 2022 Tenn. App. LEXIS 22 (Tenn. 
Ct. App. Jan. 24, 2022). 


36. Failure to Provide Transcript or 
Statement of Evidence. 

Trial court’s termination of a mother’s paren- 
tal rights was vacated and remanded for a new 
trial because the record on appeal did not 
contain either a transcript of the proceedings or 
a statement of the evidence. In re Chance B., — 
S.W.3d —, 2021 Tenn. App. LEXIS 289 (Tenn. 
Ct. App. July 21, 2021). 

Mother failed to file a transcript or statement 
of the evidence and the trial court failed to 
make detailed factual findings in its written 
order, but in light of the court’s ability to review 
the audio recording of the trial proceedings, 
which neither party disputed, the court inde- 
pendently reviewed the record to determine 
whether the trial court properly found that the 
children’s best interests were served by naming 
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father primary residential parent. Richardson 
v. Richardson, — S.W.3d —, 2021 Tenn. App. 
LEXIS 371 (Tenn. Ct. App. Sept. 17, 2021). 


37. Instructions. 

There was no plain error in the trial court’s 
refusal to instruct the jury on the “legally 
correct” definition of passion because defendant 
failed to submit a transcript of the jury instruc- 
tions as part of the record on appeal. State v. 
Enix, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 233 (Tenn. Crim. App. May 26, 2021). 


39. Waiver. 

Issue of the trial court’s determination to 
sentence defendant to confinement following 
the revocation of defendant’s probation was 
waived because the revocation orders refer- 
enced a second revocation hearing occurring on 
the same day the orders were entered. How- 
ever, the transcript of the second hearing was 
not part of the appellate record, and the appel- 
late court could not discern the basis upon 
which the trial court rested its sentencing de- 
cision. State v. Terry, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 495 (Tenn. Crim. App. Oct. 
22, 2021). . 
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40. Presumption of Correctness. 

Evidence was sufficient to show that defen- 
dant committed aggravated sexual battery by 
intentionally touching the seven-year-old vic- 
tim’s vaginal area for the purpose of sexual 
arousal or gratification; the victim identified 
defendant as looking like the man who touched 
her and the victim’s mother testified that the 
victim identified defendant as the man who 
touched her. Court presumed missing exhibits 
supported conclusion that evidence was suffi- 
cient. State v. Morales, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 307 (Tenn. Crim. App. July 
9, 2021). 

There was nothing in the record to suggest 
the circuit court prevented the sperm donor 
from testifying or appearing to present argu- 
ment and therefore, the court was obligated to 
assume that the record, had it been preserved, 
would have contained sufficient evidence to 
support the trial court’s holdings regarding the 
oral agreement that existed between the same- 
sex spouses evidencing one of the spouse’s con- 
sent to the artificial insemination. Harrison v. 
Harrison, — S.W.3d —, 2021 Tenn. App. LEXIS 
417 (Tenn. Ct. App. Oct. 15, 2021). 


G. BRIEFS 


Rule 27. Content of Briefs. — [Current Rule effective until July 1 
2022. See Proposed Rule effective on July 1, 2022.] (a) Brief of the 


Appellant. — 


The brief of the appellant shall contain under appropriate 


headings and in the order here indicated: 

(1) A table of contents, with references to the pages in the brief; 

(2) Atable of authorities, including cases (alphabetically arranged), statutes 
and other authorities cited, with references to the pages in the brief where they 


are cited; 


(3) A jurisdictional statement in cases appealed to the Supreme Court 
directly from the trial court indicating briefly the jurisdictional grounds for the 


appeal to the Supreme Court; 


(4) A statement of the issues presented for review; 

(5) A statement of the case, indicating briefly the nature of the case, the 
course of proceedings, and its disposition in the court below; 

(6) A statement of facts, setting forth the facts relevant to the issues 
presented for review with appropriate references to the record; 

(7) An argument, which may be preceded by a summary of argument, 


setting forth: 


(A) the contentions of the appellant with respect to the issues presented, 
and the reasons therefor, including the reasons why the contentions require 
appellate relief, with citations to the authorities and appropriate references 
to the record (which may be quoted verbatim) relied on; and 

(B) for each issue, a concise statement of the applicable standard of 
review (which may appear in the discussion of the issue or under a separate 
heading placed before the discussion of the issues); 

(8) A short conclusion, stating the precise relief sought. 
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(b) Brief of the Appellee. — The brief of appellee and all other parties shall 
conform to the foregoing requirements, except that items (3), (4), (5), (6) and 
7(B) of subdivision (a) of this rule need not be included except to the extent that 
the presentation by the appellant is deemed unsatisfactory. If appellee is also 
requesting relief from the judgment, the brief of the appellee shall contain the 
issues and arguments involved in his request for relief as well as the answer 
to the brief of appellant. 

(c) Reply Briefs. — The appellant may file a brief in reply to the brief of the 
appellee. If the appellee also is requesting relief from the judgment, the 
appellee may file a brief in reply to the response of the appellant to the issues 
presented by appellee’s request for relief. 

(d) Citation of Supplemental Authorities. — When pertinent and significant 
authorities come to the attention of a party after the party’s brief has been 
filed, or after oral argument but before decision, a party may promptly advise 
the clerk of the court, by letter, extra copies to the clerk for each judge of the 
appellate court, and a copy to all other parties, setting forth the citations. 
There shall be a reference either to the page of the brief or to a point argued 
orally to which the citations pertain, but the letter shall without argument 
state the reasons for the supplemental citation. Any response shall be made 
promptly and shall be similarly limited. 

(e) Reproduction of Constitutional Provisions, Statutes, Rules and Regula- 
tions. — If determination of the issues presented requires consideration of a 
constitutional provision, statute, rule, regulation or other similar matter, they 
shall be reproduced in pertinent part in the brief or in an addendum at the end 
of the brief, or they may be supplied to the court in pamphlet form. 

(f) Reference in Briefs to the Parties. — In the briefs the parties shall be 
referred to as in the trial court or in the other proceedings under review, or by 
using the actual names of the parties or descriptive terms. 

(g) Reference in Briefs to the Record. — Except as provided in Rule 28(c), 
reference in the briefs to the record shall be to the pages of the record involved. 
Intelligible abbreviations may be used. If reference is made to evidence, the 
admissibility of which is in controversy, reference shall be made to the pages in 
the record at which the evidence was identified, offered, and received or 
rejected. 

(h) Citation of Authorities. — Citation of cases must be by title, to the page 
of the volume where the case begins, and to the pages upon which the pertinent 
matter appears in at least one of the reporters cited. It is not sufficient to use 
only supra or infra without referring to the page of the brief at which the 
complete citation may be found. Citation of Tennessee cases may be to the 
official or South Western Reporter or both. Citation of cases from other 
jurisdictions must be to the National Reporter System or both the official state 
reports and National Reporter System. If only the National Reporter System 
citation is used, the court rendering the decision must also be identified. All 
citations to cases shall include the year of decision. Citation of textbooks shall 
be to the section, if any, and page upon which the pertinent matter appears and 
shall include the year of publication and edition if not the first edition. 
Tennessee statutes shall generally be cited to the Tennessee Code Annotated, 
Official Edition, but citations to the session laws of Tennessee shall be made 
when appropriate. Citations of supplements to the Tennessee Code Annotated 
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shall so indicate and shall include the year of publication of the supplement. 

(i) Page Limitations. — Except by order of the appellate court or a judge 
thereof, arguments in principal briefs shall not exceed 50 pages, and argu- 
ments in reply briefs shall not exceed 25 pages. 

(j) Briefs in Cases Involving Multiple Parties. — In cases involving multiple 
parties, including cases consolidated for purposes of the appeal, any number of 
parties may join in a single brief, and any party may adopt by reference any 
part of the brief of another party. Parties may similarly join in reply briefs. [As 
amended by order entered by December 14, 2009, effective July 1, 2010.] 


NOTES TO DECISIONS 


ANALYSIS Defendant waived the issue that defendant 

was denied the right to self-representation be- 

4. References in Briefs to the Record.: cause defendant failed to raise the issue on 
7 Waiver. direct appeal defendant did not raise or brief 


9: Dismissal Not Warranted. 
10. Inadequate Brief. 

11. Arguments Considered. 
13. Dismissal. 


4. References in Briefs to the Record. 

Because defendant only cited to the trial 
transcript in connection with the testimony of 
one of the child victims and did not cite to the 
transcript in connection with the other victim, 
the appellate court declined to speculate as to 
defendant’s complaints relative to the other 
victim. Perry v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 416 (Tenn. Crim. App. Sept. 
8, 2021). 


7. Waiver. 

In the context of a husband making an un- 
conscionability argument regarding a marital 
dissolution agreement (MDA), the husband’s 
brief made passing reference to the MDA’s 
inequitable division of the parties’ assets, but 
the husband did not raise the division of assets 
as an issue on appeal. Thus, the appellate court 
deemed that the issue was waived. Polster v. 
Polster, — S.W.3d —, 2021 Tenn. App. LEXIS 
367 (Tenn. Ct. App. Sept. 14, 2021). 

Debtor, in debtor’s brief, stated that a bank 
failed to cooperate in informal discovery at the 
commencement of the bank’s foreclosure case, 
but this assertion was not supported by any 
citation to the record, the affidavit by the debt- 
or’s counsel included no such assertion, and the 
debtor asserted in the debtor’s response to the 
bank’s motion for summary judgment that nei- 
ther party had begun any discovery. As such, 
the appellate court did not consider this unsup- 
ported assertion. F & M Bank v. Fleming, — 
S.W.3d —, 2021 Tenn. App. LEXIS 386 (Tenn. 
Ct. App. Sept. 28, 2021). 

When a petitioner did not present or brief an 
issue on appeal, typically, this would have re- 
sulted in the issue’s being abandoned and, 
thereby, waived on appeal. Robinson v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 382 
(Tenn. Crim. App. Aug. 18, 2021). 


the issue on appeal, and did not file a reply brief 
addressing the State of Tennessee’s argument. 
Moreover, the post-conviction court did not 
make findings of fact or conclusions of law 
related to the effectiveness of appellate counsel. 
Johnson v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 417 (Tenn. Crim. App. Sept. 
Te 2a.) 

Petitioner waived the issue that trial counsel 
should have further inquired into the alleged 
victim’s memory problems because he failed to 
cite authority and make appropriate references 
to the record; petitioner did not cite to any of 
the post-conviction hearing testimony and only 
cited to one of the post-conviction court’s find- 
ings. Small v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 492 (Tenn. Crim. App. Oct. 
18, 2021). . 

Any issue concerning the propriety of the 
trial court’s factual finding that appellant’s 
motion to alter or amend was timely filed was 
waived by appellee because appellee failed to 
raise any issues in a statement of issues in 
appellee’s brief. Nelson v. Justice, — S.W.3d —, 
2022 Tenn. App. LEXIS 22 (Tenn. Ct. App. Jan. 
24, 2022). 


9. Dismissal Not Warranted. 

Although appellees posited that appellant 
had failed to provide appropriate authority for 
appellant’s contentions on appeal and has like- 
wise failed to include proper citations to the 
appellate record, the appellate court declined to 
consider appellant’s issues waived because ap- 
pellant sufficiently complied with the require- 
ments for an appellate brief such that the court 
was able to address appellant’s contentions 
without having to construct the argument on 
appellant’s behalf. Felker v. Felker, — S.W.3d 
—, 2021 Tenn. App. LEXIS 317 (Tenn. Ct. App. 
Aug. 10, 2021). 


10. Inadequate Brief. 
Appellate court could not adequately perform 
its duty to make a proper de novo review of the 
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record and determine whether the require- 
ments of summary judgment were met because 
the court could not ascertain from a bonds- 
man’s statement of undisputed facts what the 
undisputed material facts were and whether 
the facts were disputed. Moreover, these defi- 
ciencies were only compounded by the bonds- 
man’s failure to properly cite to the record in its 
appellate brief. Nunley v. Farrar, — S.W.3d —, 
2021 Tenn. App. LEXIS 184 (Tenn. Ct. App. 
May 6, 2021). 

Circuit court properly denied a hotel guest’s 
motion for discovery sanctions against a hotel’s 
owner because he did not designate a specific 
issue for review, his brief did not contain any 
references to the appellate record, the trial 
court did not ignore his motion for sanctions, 
but expressly denied the motion after granting 
the owner’s motion for summary judgment, 
and, without the benefit of the discovery pro- 
pounded on the owner, the owner’s responses, 
or the guest’s motions for sanctions, the appel- 
late court was simply unable to conclude that 
the guest met his high burden to show an abuse 
of discretion in the trial court’s decision. Parker 
v. SCG-LH Murfreesboro, LP, — S.W.3d —, 
2021 Tenn. App. LEXIS 258 (Tenn. Ct. App. 
July 1, 2021). 

Because there was nothing in the record to 
support plaintiffs limited argument on appeal, 
the decision of the circuit court was affirmed; 
plaintiffs single-page brief wholly failed to 
comply with the rule since it did not contain a 
reference to the record to show where the 
allegedly erroneous action of the trial court is 
recorded, and the record did not contain a 
transcript of the telephonic hearing or a state- 
ment of the evidence or proceeding indicating 
what occurred in the trial court. Durham v. 
Stone, — S.W.3d —, 2021 Tenn. App. LEXIS 
341 (Tenn. Ct. App. Aug. 25, 2021). , 

Plaintiffs failed to comply in any significant 
way with Tenn. R. App. P. 27 and Tenn. Ct. App. 
R. 6 in that their motion included vague and 
unsupported allegations, and that failure made 
it unfeasible for the appellate court to attempt 
to conduct any realistic review of the trial 
court’s judgment without providing an unfair 
advantage to plaintiffs. As such, plaintiffs 
waived any issues and arguments they have 
attempted to raise on appeal. Stromsnes v. 
RRM, — S.W.3d —, 2022 Tenn. App. LEXIS 36 
(Tenn. Ct. App. Jan. 28, 2022). 


11. Arguments Considered. 

Although appellant’s brief was not fully com- 
pliant with the requirements as the brief con- 
tained no table of authorities and contained a 
combined statement of the case and question 
that did not clearly and succinctly state the 
issue raised by appellant in the appeal, the 
dispositive issue in the case was readily ascer- 
tainable from the brief and was supported by 
relevant legal authority and fully developed 
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argument. As such, the. appellate court ad- 
dressed the merits of appellant’s arguments 
despite the deficiencies in appellant’s brief. 
Régions Commer. Equip. Fin. LLC v. Richards 
Aviation Inc., — S.W.38d —, 2021 Tenn. App. 
LEXIS 183 (Tenn. Ct. App. May 6, 2021). 

A former client’s appellate brief did not con- 
tain a statement of issues, the client asserted in 
the brief that the client was dissatisfied with 
the trial court’s grant of summary judgment in 
favor of the law firm, while the law firm ac- 
knowledges in a reply brief that the dispositive 
issue was whether the trial court erred by 
granting the law firm summary judgment. Due 
to the client’s pro se status and the law firm not 
asking that the issue be deemed waived, the 
appellate court exercised discretion and consid- 
ered the appeal on the merits. Finley v. Wetter- 
mark Keith, LLC, — S.W.3d —, 2021 Tenn. 
App. LEXIS 311 (Tenn. Ct. App. Aug. 6, 2021). 

When a former firefighter’s brief did not 
acknowledge, cite to, or develop an argument, 
but asserted without citation to authority that 
the firefighter wanted the administrative law 
judge’s order followed and that the firefighter 
properly filed the matter in circuit court, al- 
though the issue that the firefighter raised on 
appeal was subject to waiver because the fire- 
fighter did not make appropriate references to 
the record and cite relevant authority in the 
argument section of the brief, the appellate 
court briefly addressed the appeal. Best v. City 
of Memphis, — S.W.3d —, 2021 Tenn. App. 
LEXIS 368 (Tenn. Ct. App. Sept. 15, 2021). 

Although defendant’s brief was inadequate 
because the brief did not substantially conform 
to the requirements in that the entire “Argu- 
ment” section of defendant’s brief consisted of a 
single paragraph containing four sentences and 
no citation to authority, the appellate court 
chose to conduct a review of the issue submitted 
by defendant. State v. Barnhill, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 475 (Tenn. Crim. 
App. Oct. 11, 2021). 


13. Dismissal. 

In an action concerning an order of protec- 
tion, respondent’s appeal had to be dismissed 
for failure to comply with this rule, as respon- 
dent failed to articulate any specific error on 
the part of the trial court but rather, asked the 
appellate court to review the case as a whole for 
any errors, which was not the responsibility of 
the appellate court. Reid v. Wallace, — S.W.3d 
—, 2021 Tenn. App. LEXIS 348 (Tenn. Ct. App. 
Aug. 30, 2021). 

Appeal was subject to dismissal, where ap- 
pellant’s brief wholly failed to comply with 
Tenn. R. App. P. 27. The brief contained no table 
of contents, no table of authorities, no desig- 
nated statement of the case, statement of facts, 
or argument section, and more importantly, it 
contained no statement of issues and not a 
single citation to the record on appeal. Cty. of 
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Sumner v. Kalbes, — S.W.3d —, 2021 Tenn. 
App. LEXIS 364 (Tenn. Ct. App. Sept. 15, 2021). 

Because appellant’s brief substantially failed 
to comply with the rule and failed to designate 
a single issue as presented for review, the 
appeal of the dismissal of her claims against 
three healthcare entities was dismissed. Appel- 
lant’s brief contained virtually none of the man- 
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contents, no table of authorities, and no specific 
argument section and, to the extent that appel- 
lant’s brief contained any argument, she did 
not cite to the record or construct and support 
her legal arguments with citations to legal 
authority. Burse v. Lakeside Behavioral 
Health, — S.W.3d —, 2021 Tenn. App. LEXIS 
458 (Tenn. Ct. App. Nov. 18, 2021). 


datory requirements, it contained no table of 


Rule 27. Content of Briefs. — [Proposed Rule effective on July 1 
2022. See Current Rule effective until July 1, 2022.] (a) Brief of the 
Appellant. — The brief of the appellant shall contain under appropriate 
headings and in the order here indicated: 

(1) A table of contents, with references to the pages in the brief; 

(2) Atable of authorities, including cases (alphabetically arranged), statutes 
and other authorities cited, with references to the pages in the brief where they 
are cited; 

(3) A jurisdictional statement in cases appealed to the Supreme Court 
directly from the trial court indicating briefly the jurisdictional grounds for the 
appeal to the Supreme Court; 

(4) A statement of the issues presented for review; 

(5) A statement of the case, indicating briefly the nature of the case, the 
course of proceedings, and its disposition in the court below; 

(6) A statement of facts, setting forth the facts relevant to the issues 
presented for review with appropriate references to the record; 

(7) An argument, which may be preceded by a summary of argument, 
setting forth: 

(A) the contentions of the appellant with respect to the issues presented, 
and the reasons therefor, including the reasons why the contentions require 
appellate relief, with citations to the authorities and appropriate references 
to the record (which may be quoted verbatim) relied on; and 

(B) for each issue, a concise statement of the applicable standard of 
review (which may appear in the discussion of the issue or under a separate 
heading placed before the discussion of the issues); 

(8) A short conclusion, stating the precise relief sought. 

(b) Brief of the Appellee. — The brief of appellee and all other parties shall 
conform to the foregoing requirements, except that items (3), (4), (5), (6) and 
7(B) of subdivision (a) of this rule need not be included except to the extent that 
the presentation by the appellant is deemed unsatisfactory. If appellee is also 
requesting relief from the judgment, the brief of the appellee shall contain the 
issues and arguments involved in his request for relief as well as the answer 
to the brief of appellant. 

(c) Reply Briefs. — The appellant may file a brief in reply to the brief of the 
appellee. If the appellee also is requesting relief from the judgment, the 
appellee may file a brief in reply to the response of the appellant to the issues 
presented by appellee’s request for relief. 

(d) Citation of Supplemental Authorities. — When pertinent and significant 
authorities come to the attention of a party after the party’s brief has been 
filed, or after oral argument but before decision, a party may promptly advise 
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the clerk of the court, by letter, extra copies to the clerk for each judge of the 
appellate court, and a copy to all other parties, setting forth the citations. 
There shall be a reference either to the page of the brief or to a point argued 
orally to which the citations pertain, but the letter shall without argument 
state the reasons for the supplemental citation. Any response shall be made 
promptly and shall be similarly limited. 

(e) Reproduction of Constitutional Provisions, Statutes, Rules and Regula- 
tions. — If determination of the issues presented requires consideration of a 
constitutional provision, statute, rule, regulation or other similar matter, they 
shall be reproduced in pertinent part in the brief or in an addendum at the end 
of the brief, or they may be supplied to the court in pamphlet form. 

(f) Reference in Briefs to the Parties. — In the briefs the parties shall be 
referred to as in the trial court or in the other proceedings under review, or by 
using the actual names of the parties or descriptive terms. 

(g) Reference in Briefs to the Record. — Except as provided in Rule 28(c), 
reference in the briefs to the record shall be to the pages of the record involved. 
Intelligible abbreviations may be used. If reference is made to evidence, the 
admissibility of which is in controversy, reference shall be made to the pages in 
the record at which the evidence was identified, offered, and received or 
rejected. 

(h) Citation of Authorities. — Citation of cases must be by title, to the page 
of the volume where the case begins, and to the pages upon which the pertinent 
matter appears in at least one of the reporters cited. It is not sufficient to use 
only supra or infra without referring to the page of the brief at which the 
complete citation may be found. Citation of Tennessee cases may be to the 
official or South Western Reporter or both. Citation of cases from other 
jurisdictions must be to the National Reporter System or both the official state 
reports and National Reporter System. If only the National Reporter System 
citation is used, the court rendering the decision must also be identified. All 
citations to cases shall include the year of decision. Citation of textbooks shall 
be to the section, if any, and page upon which the pertinent matter appears and 
‘shall include the year of publication and edition if not the first edition. 
Tennessee statutes shall generally be cited to the Tennessee Code Annotated, 
Official Edition, but citations to the session laws of Tennessee shall be made 
when appropriate. Citations of supplements to the Tennessee Code Annotated 
shall so indicate and shall include the year of publication of the supplement. 

(i) Word Limitations. — Except by order of the appellate court or a judge 
thereof, briefs shall comply with the word limitations provided in Rule 30(e). 

(j) Briefs in Cases Involving Multiple Parties. — In cases involving multiple 
parties, including cases consolidated for purposes of the appeal, any number of 
parties may join in a single brief, and any party may adopt by reference any 
part of the brief of another party. Parties may similarly join in reply briefs. [As 
amended by order entered by December 14, 2009, effective July 1, 2010; and by 
order filed December 14, 2021, effective July 1, 2022.] 


Advisory Commission Comments [2022]. page limitations in accordance with revisions to 
Rule 27(i) has been revised to reflect the length Rule 30(e). 
of briefs and other referenced papers is now Compiler’s Notes. In its order filed Decem- 
determined by word limitations as opposed to ber 14, 2021, the Supreme Court adopted the 


Rule 27 


amendment to this rule, effective July 1, 2022, 
subject to approval by resolution of the General 
Assembly. 
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NOTES TO DECISIONS 


ANALYSIS 


4. References in Briefs to the Record. 
y (i: Waiver. 

9. Dismissal Not Warranted. 

10. Inadequate Brief. 

11. Arguments Considered. 

13. Dismissal. 


4. References in Briefs to the Record. 

Because defendant only cited to the trial 
transcript in connection with the testimony of 
one of the child victims and did not cite to the 
transcript in connection with the other victim, 
the appellate court declined to speculate as to 
defendant’s complaints relative to the other 
victim. Perry v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 416 (Tenn. Crim. App. Sept. 
8, 2021). 


7. Waiver. 

In the context of a husband making an un- 
conscionability argument regarding a marital 
dissolution agreement (MDA), the husband’s 
brief made passing reference to the MDA’s 
inequitable division of the parties’ assets, but 
the husband did not raise the division of assets 
as an issue on appeal. Thus, the appellate court 
deemed that the issue was waived. Polster v. 
Polster, — S.W.3d —, 2021 Tenn. App. LEXIS 
367 (Tenn. Ct. App. Sept. 14, 2021). 

Debtor, in debtor’s brief, stated that a bank 
failed to cooperate in informal discovery at the 
commencement of the bank’s foreclosure case, 
but this assertion was not supported by any 
citation to the record, the affidavit by the debt- 
or’s counsel included no such assertion, and the 
debtor asserted in the debtor’s response to the 
bank’s motion for summary judgment that nei- 
ther party had begun any discovery. As such, 
the appellate court did not consider this unsup- 
ported assertion. F & M Bank v. Fleming, — 
S.W.3d —, 2021 Tenn. App. LEXIS 386 (Tenn. 
Ct. App. Sept. 28, 2021). 

When a petitioner did not present or brief an 
issue on appeal, typically, this would have re- 
sulted in the issue’s being abandoned and, 
thereby, waived on appeal. Robinson v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 382 
(Tenn. Crim. App. Aug. 18, 2021). 

Defendant waived the issue that defendant 
was denied the right to self-representation be- 
cause defendant failed to raise the issue on 
direct appeal defendant did not raise or brief 
the issue on appeal, and did not file a reply brief 
addressing the State of Tennessee’s argument. 
Moreover, the post-conviction court did not 
make findings of fact or conclusions of law 


related to the effectiveness of appellate counsel. 
Johnson v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 417 (Tenn. Crim. App. Sept. 
7, 2021). 

Petitioner waived the issue that trial counsel 
should have further inquired into the alleged 
victim’s memory problems because he failed to 
cite authority and make appropriate references 
to the record; petitioner did not cite to any of 
the post-conviction hearing testimony and only 
cited to one of the post-conviction court’s find- 
ings. Small v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 492 (Tenn. Crim. App. Oct. 
18, 2021). 

Any issue concerning the propriety of the 
trial court’s factual finding that appellant’s 
motion to alter or amend was timely filed was 
waived by appellee because appellee failed to 
raise any issues in a statement of issues in 
appellee’s brief. Nelson v. Justice, — S.W.3d —, 
2022 Tenn. App. LEXIS 22 (Tenn. Ct. App. Jan. 
24, 2022). 


9. Dismissal Not Warranted. 

Although appellees posited that appellant 
had failed to provide appropriate authority for 
appellant’s contentions on appeal and has like- 
wise failed to include proper citations to the 
appellate record, the appellate court declined to 
consider appellant’s issues waived because ap- 
pellant sufficiently complied with the require- 
ments for an appellate brief such that the court 
was able to address appellant’s contentions 
without having to construct the argument on 
appellant’s behalf. Felker v. Felker, — S.W.3d 
—, 2021 Tenn. App. LEXIS 317 (Tenn. Ct. App. 
Aug. 10, 2021). 


10. Inadequate Brief. 

Appellate court could not adequately perform 
its duty to make a proper de novo review of the 
record and determine whether the require- 
ments of summary judgment were met because 
the court could not ascertain from a bonds- 
man’s statement of undisputed facts what the 
undisputed material facts were and whether 
the facts were disputed. Moreover, these defi- 
ciencies were only compounded by the bonds- 
man’s failure to properly cite to the record in its 
appellate brief. Nunley v. Farrar, — S.W.3d —, 
2021 Tenn. App. LEXIS 184 (Tenn. Ct. App. 
May 6, 2021). 

Circuit court properly denied a hotel guest’s 
motion for discovery sanctions against a hotel’s 
owner because he did not designate a specific 
issue for review, his brief did not contain any 
references to the appellate record, the trial 
court did not ignore his motion for sanctions, 
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but expressly denied the motion after granting 
the owner’s motion for summary judgment, 
and, without the benefit of the discovery pro- 
pounded on the owner, the owner’s responses, 
or the guest’s motions for sanctions, the appel- 
late court was simply unable to conclude that 
the guest met his high burden to show an abuse 
of discretion in the trial court’s decision. Parker 
v. SCG-LH Murfreesboro, LP, — S.W.3d —, 
2021 Tenn. App. LEXIS 258 (Tenn. Ct. App. 
July 1, 2021). 

Because there was nothing in the record to 
support plaintiffs limited argument on appeal, 
the decision of the circuit court was affirmed; 
plaintiffs single-page brief wholly failed to 
comply with the rule since it did not contain a 
reference to the record to show where the 
allegedly erroneous action of the trial court is 
recorded, and the record did not contain a 
transcript of the telephonic hearing or a state- 
ment of the evidence or proceeding indicating 
what occurred in the trial court. Durham vy. 
Stone, — S.W.3d —, 2021 Tenn. App. LEXIS 
341 (Tenn. Ct. App. Aug. 25, 2021). 

Plaintiffs failed to comply in any significant 
way with Tenn. R. App. P. 27 and Tenn. Ct. App. 
R. 6 in that their motion included vague and 
unsupported allegations, and that failure made 
it unfeasible for the appellate court to attempt 
to conduct any realistic review of the trial 
court’s judgment without providing an unfair 
advantage to plaintiffs. As such, plaintiffs 
waived any issues and arguments they have 
attempted to raise on appeal. Stromsnes v. 
RRM, — S8.W.3d —, 2022 Tenn. App. LEXIS 36 
(Tenn. Ct. App. Jan. 28, 2022). 


11. Arguments Considered. 

Although appellant’s brief was not fully com- 
pliant with the requirements as the brief con- 
tained no table of authorities and contained a 
combined statement of the case and question 
that did not clearly and succinctly state the 
issue raised by appellant in the appeal, the 
dispositive issue in the case was readily ascer- 
tainable from the brief and was supported by 
relevant legal authority and fully developed 
argument. As such, the appellate court ad- 
dressed the merits of appellant’s arguments 
despite the deficiencies in appellant’s brief. 
Regions Commer. Equip. Fin. LLC v. Richards 
Aviation Inc., — S.W.3d —, 2021 Tenn. App. 
LEXIS 183 (Tenn. Ct. App. May 6, 2021). 

A former client’s appellate brief did not con- 
tain a statement of issues, the client asserted in 
the brief that the client was dissatisfied with 
the trial court’s grant of summary judgment in 
favor of the law firm, while the law firm ac- 
knowledges in a reply brief that the dispositive 
issue was whether the trial court erred by 
granting the law firm summary judgment. Due 
to the client’s pro se status and the law firm not 
asking that the issue be deemed waived, the 
appellate court exercised discretion and consid- 
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ered the appeal on the merits. Finley v. Wetter- 
mark Keith, LLC, — S.W.3d —, 2021 Tenn. 
App. LEXIS 311 (Tenn. Ct. App. Aug. 6, 2021). 

When a former firefighter’s brief did not 
acknowledge, cite to, or develop an argument, 
but asserted without citation to authority that 
the firefighter wanted the administrative law 
judge’s order followed and that the firefighter 
properly filed the matter in circuit court, al- 
though the issue that the firefighter raised on 
appeal was subject to waiver because the fire- 
fighter did not make appropriate references to 
the record and cite relevant authority in the 
argument section of the brief, the appellate 
court briefly addressed the appeal. Best v. City 
of Memphis, — S.W.3d —, 2021 Tenn. App. 
LEXIS 368 (Tenn. Ct. App. Sept. 15, 2021). 

Although defendant’s brief was inadequate 
because the brief did not substantially conform 
to the requirements in that the entire “Argu- 
ment” section of defendant’s brief consisted of a 
single paragraph containing four sentences and 
no citation to authority, the appellate court 
chose to conduct a review of the issue submitted 
by defendant. State v. Barnhill, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 475 (Tenn. Crim. 
App. Oct. 11, 2021). 


13. Dismissal. 

In an action concerning an order of protec- 
tion, respondent’s appeal had to be dismissed 
for failure to comply with this rule, as respon- 
dent failed to articulate any specific error on 
the part of the trial court but rather, asked the 
appellate court to review the case as a whole for 
any errors, which was not the responsibility of 
the appellate court. Reid v. Wallace, — S.W.3d 
—, 2021 Tenn. App. LEXIS 348 (Tenn. Ct. App. 
Aug. 30, 2021). 

Appeal was subject to dismissal, where ap- 
pellant’s brief wholly failed to comply with 
Tenn. R. App. P. 27. The brief contained no table 
of contents, no table of authorities, no desig- 
nated statement of the case, statement of facts, 
or argument section, and more importantly, it 
contained no statement of issues and not a 
single citation to the record on appeal. Cty. of 
Sumner v. Kalbes, — S.W.3d —, 2021 Tenn. 
App. LEXIS 364 (Tenn. Ct. App. Sept. 15, 2021). 

Because appellant’s brief substantially failed 
to comply with the rule and failed to designate 
a single issue as presented for review, the 
appeal of the dismissal of her claims against 
three healthcare entities was dismissed. Appel- 
lant’s brief contained virtually none of the man- 
datory requirements, it contained no table of 
contents, no table of authorities, and no specific 
argument section and, to the extent that appel- 
lant’s brief contained any argument, she did 
not cite to the record or construct and support 
her legal arguments with citations to legal 
authority. Burse v. Lakeside Behavioral 
Health, — S.W.3d —, 2021 Tenn. App. LEXIS 
458 (Tenn. Ct. App. Nov. 18, 2021). 
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Rule 30. Form of Briefs and Other Papers. — [Current Rule effec- 
tive until July 1 2022. See Proposed Rule effective on July 1, 2022.] (a) 
Production Methods; Paper. — Briefs, transcripts or statements, applica- 
tions, answers in opposition, petitions, motions, supporting papers, and 
objections should be produced on opaque, unglazed white paper by any 
printing, duplicating, or copying process that provides a clear black image. The 
use of recycled paper with the highest feasible percentage of postconsumer 
waste content is recommended and encouraged. Original typewritten pages 
may be used, but not carbon copies except on behalf of parties allowed to 
proceed as indigent persons. All printed matters should be on paper 6% by 9% 
inches in type not smaller than 11 point and type matter 4% by 7% inches. If 
not printed, copies should be on paper 8% by 11 inches, double spaced, except 
for quoted matter, which may be single spaced, with the text (1) when 
typewriter generated not smaller than standard elite type or (2) when 
computer generated not smaller than times new roman 12 point font and, in 
either event, not to exceed 614 by 9% inches on the page. Papers should be 
numbered on the bottom and fastened on the left. 

(b) Content of Front Covers of the Briefs. — The front covers of the briefs 
shall contain: (1) the number of the case in the appellate court and the name 
of that court; (2) the title of the case as it appeared in the trial court, except 
that the status of each party in the appellate court shall also be indicated; (3) 
the nature of the proceeding in the appellate court and the name of the court, 
agency or board below; (4) the title of the document; and (5) the name and 
address of counsel or, if unrepresented by counsel, the party filing the brief. 

(c) Colors of Covers of the Briefs. — If available, the colors of the covers 
shall be: the brief of the appellant, blue; the brief of the appellee, red; reply 
briefs, gray; briefs of amicus curiae, green. 

(d) Caption on Other Papers. — Papers other than briefs addressed to the 
appellate court shall contain a caption setting forth: (1) the number of the case 
in the appellate court and the name of that court, (2) the title of the case as it 
appeared in the trial court, (3) a brief descriptive title indicating the purpose 
of the paper. [As amended by order entered May 25, 1993, effective July 1, 
1998; by order filed January 13, 2012, effective July 1, 2012; and by order filed 
December 18, 2012, effective July 1, 2013.] 


Rule 30. Form of Briefs and Other Papers. — [Proposed Rule 
effective on July 1 2022. See Current Rule effective until July 1, 2022.] 
(a) Production Methods; Paper. — Briefs, transcripts or statements, applica- 
tions, answers in opposition, petitions, motions, supporting papers, and 
objections should be produced on opaque, unglazed white paper by any 
printing, duplicating, or copying process that provides a clear black image. The 
use of recycled paper with the highest feasible percentage of postconsumer 
waste content is recommended and encouraged. Original typewritten pages 
may be used, but not carbon copies except on behalf of parties allowed to 
proceed as indigent persons. All printed matters should be on paper 6% by 914 
inches in type not smaller than 11 point and type matter 4% by 7% inches. If 
not printed, copies should be on paper 8% by 11 inches, double spaced, except 
for quoted matter, which may be single spaced, with the text (1) when 
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typewriter generated not smaller than standard elite type or (2) when 
computer generated not smaller than times new roman 12 point font and, in 
either event, not to exceed 6% by 9% inches on the page. Papers should be 
numbered on the bottom and fastened on the left. 

(b) Content of Front Covers of the Briefs. — The front covers of the briefs 
shall contain: (1) the number of the case in the appellate court and the name 
of that court; (2) the title of the case as it appeared in the trial court, except 
that the status of each party in the appellate court shall also be indicated; (3) 
the nature of the proceeding in the appellate court and the name of the court, 
agency or board below; (4) the title of the document; and (5) the name and 
address of counsel or, if unrepresented by counsel, the party filing the brief. 

(c) Colors of Covers of the Briefs. — If available, the colors of the covers 
shall be: the brief of the appellant, blue; the brief of the appellee, red; reply 
briefs, gray; briefs of amicus curiae, green. 

(d) Caption on Other Papers. — Papers other than briefs addressed to the 
appellate court shall contain a caption setting forth: (1) the number of the case 
in the appellate court and the name of that court, (2) the title of the case as it 
appeared in the trial court, (3) a brief descriptive title indicating the purpose 
of the paper. 

(e) Word Limitations of Briefs and Other Papers. Except by order of the 
court, briefs and other specifically referenced papers shall comply with the 
following word limitations: (1) principal briefs and applications pursuant to 
Rule 11 shall be limited to 15,000 words, (2) reply briefs, answers pursuant to 
Rule 11, and supplemental briefs pursuant to Rule 11 shall be limited to 5,000 
words, and (3) amicus briefs shall be limited to 7,500 words. 

The following sections of a brief and other referenced papers shall be 
excluded from these word limitations: Title/Cover page, Table of Contents, 
Table of Authorities, Certificate of Compliance, Attorney Signature Block, and 
Certificate of Service. 

All briefs and other papers subject to word limitations under these rules 
must include a certificate by the attorney or unrepresented party that the brief 
or other paper complies with the applicable word limitation and must state the 
number of words in the brief or other paper. The person certifying compliance 
may rely on the word count of the word processing system used to prepare the 
brief or other paper. [As amended by order entered May 25, 1993, effective July 
1, 1993; by order filed January 13, 2012, effective July 1, 2012; by order filed 
December 18, 2012, effective July 1, 2013; and by order filed December 14, 
2021, effective July 1, 2022.] 


Advisory Commission Comments [2022]. Compiler’s Notes. In its order filed Decem- 
This rule adopts a word limitation provision for ber 14, 2021, the Supreme Court adopted the 
all briefs and other referenced papers. Thisrule amendment to this rule, effective July 1, 2022, 
is also amended to require a certification of subject to approval by resolution of the General 
compliance with the word limitation provisions Assembly. 
of this rule. 
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I. DISPOSITION OF APPEALS 


Rule 36. Relief; Effect of Error. 


NOTES TO DECISIONS 


ANALYSIS 
3. Harmless Error. 
9. Waiver. 
13. Argument of Counsel. 
14. New Trial. 


16. Jury Instructions. 
18. Failure to Object. 
21. No Plain Error. 

24. No Reversible Error. 


3. Harmless Error. 

As to a witness’s testimony that not protect- 
ing a Department of Defense password, as the 
employee was being asked to do, could lead to 
criminal liability, the user agreement said as 
much and spoke for itself, such that the wit- 
ness’s testimony was more superfluous than in 
any way dispositive; if the trial court erred in 
allowing this testimony in the employee’s case 
under the Tennessee Public Participation Act, 
such error was harmless as no prejudice was 
found. King v. Delfasco, LLC, — S.W.3d —, 
2021 Tenn. App. LEXIS 372 (Tenn. Ct. App. 
Sept. 22, 2021). 


9. Waiver. 

Trial court did not abuse its discretion in 
denying defendant’s motion to change venue 
because it carefully and meticulously led the 
jury selection process to ensure that defendant 
received a fair trial, and defendant failed to 
establish that any members of the jury were 
biased from exposure to pretrial publicity or 
any pretrial knowledge of the case or witnesses; 
defendant acquiesced to the jury panel at the 
conclusion of jury selection, and he failed to 
renew his motion for change of venue. State v. 
Enix, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 233 (Tenn. Crim. App. May 26, 2021). 

Although a surviving spouse posited that the 
trial court erred in a health care action by 
allowing emergency room physicians to present 
testimony that the physicians had a right to 
rely on a radiologist to properly read the CT 
scan or to rely on the radiologist’s report in an 
attempt to shift blame for the physicians’ ac- 
tions to the radiologist who performed the CT 
scan on the decedent, the surviving spouse 
waived this issue because the surviving spouse 
failed to object to the alleged improper testi-. 
mony at trial. Furthermore, the testimony that 
the surviving spouse sought to exclude was 
provided in part by the surviving spouse’s own 
experts without the surviving spouse’s objec- 
tion. Jernigan v. Paasche, — S.W.3d —, 2021 


Tenn. App. LEXIS 239 (Tenn. Ct. App. June 21, 
2021). 

Defendant did not request the application of 
any mitigating factors during the sentencing 
proceedings and raised the argument that the 
trial court erred by failing to consider mitigat- 
ing factors and by sentencing defendant to 
more than the statistical average for a Class C 
felony for the first time on appeal. Conse- 
quently, the issue was waived. State v. Doss, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 285 
(Tenn. Crim. App. June 28, 2021). 

Although the payor of a promissory note 
contended on appeal that the trial court erred 
in determining that the payee was entitled to 
damages for breach of the promissory note, the 
payor waived the issue alleged on appeal be- 
cause the payor failed to raise the issue in the 
trial court as the payor minimally addressed 
the issue and failed to raise it at the appropri- 
ate time in the trial court. Guerry v. Jenkins, — 
S.W.3d —, 2021 Tenn. App. LEXIS 303 (Tenn. 
Ct. App. July 30, 2021). 

Defendant waived the issue that defendant 
was denied the right to self-representation be- 
cause defendant failed to raise the issue on 
direct appeal defendant did not raise or brief 
the issue on appeal, and did not file a reply brief 
addressing the State of Tennessee’s argument. 
Moreover, the post-conviction court did not 
make findings of fact or conclusions of law 
related to the effectiveness of appellate counsel. 
Johnson v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 417 (Tenn. Crim. App. Sept. 
Te-2021); 

Defendant did not object, the error in the 
instructions and the verdict form was waived. 
State v. Moore, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 425 (Tenn. Crim. App. Sept. 13, 
2021). 

Because defendant did not raise an objection 
to the admissibility of evidence, even when 
asked by the trial court if there was an objec- 
tion, the appellate court determined that the 
issue was waived. Furthermore, the appellate 
court declined plain error review because the 
review was not required to do substantial jus- 
tice. State v. Moore, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 425 (Tenn. Crim. App. Sept. 
13, 2021). 

Appellate court was unable to ascertain the 
underlying factual basis supporting defen- 
dant’s allegations that the murder victim had 
made prior threats, violent provocations, and 
had committed other prior bad acts because 
defendant, by failing to include the proposed 
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testimony in the appellate record through an 
offer of proof, waived review of the issue. State 
v. King, — S.W.3d —, 2022 Tenn. Crim. App. 
LEXIS 46 (Tenn. Crim. App. Feb. 8, 2022). 


13. Argument of Counsel. 

Defendant did not carry his burden of per- 
suasion and was not entitled to relief on the 
issues that were not properly preserved for 
appeal, because he failed to show that the 
issues were not waived for tactical reasons, and 
in his brief, defendant did not explain why no 
objection was lodged; multiple tactical reasons 
would explain why defense counsel could have 
consciously chosen not to object to the prosecu- 
tor’s closing argument, and none of those rea- 
sons were dispelled in defendant’s brief. State 
v. Enix, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 233 (Tenn. Crim. App. May 26, 2021). 

Defendant was not entitled to plain error 
relief based on the prosecutor’s inappropriate 
reference to the prosecutor’s granddaughter. 
The prosecutor’s argument that defendant’s 
possession of Alprazolam made it more likely 
that defendant possessed methamphetamine 
for resale was not inappropriate, the prosecu- 
tor’s prefacing of an argument with the phrase 
“I submit” did not necessarily indicate an ex- 
pression of personal opinion, and the prosecu- 
tor did not breach a clear rule of law by sug- 
gesting that defendant could have called 
certain witnesses. State v. Richardson, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 380 
(Tenn. Crim. App. Aug. 17, 2021). 

Because defendant failed to lodge a contem- 
poraneous objection to the prosecutor’s alleged 
improper statements in closing argument, the 
appellate court’s review was limited to plain 
error relief. Defendant was not entitled to relief 
because any error by the prosecutor was not so 
significant that it likely changed the outcome of 
the trial as the proof against defendant was 
overwhelming. State v. Gilbreath, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 451 (Tenn. Crim. 
App. Sept. 28, 2021). 

Prosecution did impermissibly commented 
on defendant’s right not to testify during the 
State’s closing argument because the State 
highlighted the evidence presented during 
trial, which was sufficient for a jury to infer 
intent, and explained that it did not intend to 
imply that defendant was required to present 
any proof, and the trial court issued a curative 
instruction regarding defendant’s right not to 
testify; thus, plain error relief was not neces- 
sary to do substantial justice. State v. Reed, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 505 
(Tenn. Crim. App. Oct. 27, 2021). 


14. New Trial. 

Trial court erred by granting the elephant 
sanctuary’s motion for new trial under Tenn. R. 
Civ. P. 59.07 after a jury determined that the 
elephant purchaser owned the elephant at is- 
sue on the ground that the purchaser’s attorney 


ADVANCE CODE SERVICE 


Rule 36 


made a prejudicial statement during closing 
arguments because the sanctuary waived the 
error by requesting that a curative instruction 
be given and declining the trial court’s invita- 
tion to seek a mistrial. Buckley v. Elephant 
Sanctuary in Tenn., Inc., — S.W.3d —, 2021 
Tenn. App. LEXIS 234 (Tenn. Ct. App. June 16, 
2021). 


16. Jury Instructions. | 

There was no plain error in the trial court’s 
refusal to instruct the jury on the “legally 
correct” definition of passion because defendant 
failed to submit a transcript of the jury instruc- 
tions as part of the record:on appeal. State v. 
Enix, — §.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 233 (Tenn. Crim. App. May 26, 2021). 


18. Failure to Object. 

Defendant waived the issue that the prosecu- 
tor impermissibly commented during closing 
argument on his Fifth Amendment right to 
remain silent because he never identified the 
objectionable comments to the trial court. State 
v. Woodard, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 5387 (Tenn. Crim. App. Nov. 23, 
2021). 

Defendant waived the issue of whether his 
Sixth Amendment right to an impartial jury 
was violated, on the grounds that the venire did 
not represent a fair cross-section of the commu- 
nity due to a systematic exclusion of African 
Americans, because there was no proof in the 
record regarding the racial composition of the 
county, the venire, or the jurors and no proof 
regarding whether any underrepresentation 
was due to systematic exclusion. State v. Wood- 
ard, —S.W.3d —, 2021 Tenn. Crim. App. LEXIS 
537 (Tenn. Crim. App. Nov. 28, 2021). 


21. No Plain Error. 

Because defendant could not establish all five 
factors necessary for plain error, he was not 
entitled to relief on his claim that the trial court 
erred in admitting his statements about his 
stepdaughter; in his brief, defendant did not 
explain why no objection was lodged, and there- 
fore, defendant did not carry his burden of 
persuasion with regard to his statements about 
his stepdaughter. State v. Enix, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 233 (Tenn. Crim. 
App. May 26, 2021). 

Because all five factors for plain error could 
be established, defendant was not entitled to 
relief on his claim that it was error to admit the 
hearsay testimony of a witness; because the 
statement was not admitted for the truth of the 
matter asserted, it was not hearsay. State v. 
Enix, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 233 (Tenn. Crim. App. May 26, 2021). 

Although defendant did not raise the issue 
below, defendant, in defendant’s brief, asserted 
that a rule of law was breached when the 
recordings of telephone calls were admitted 
into evidence, but did not cite to any authority 
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to support the argument that error occurred, 
and the appellate court declined to speculate in 
this regard. Accordingly, because defendant did 
not show that a clear and unequivocal rule of 
law was breached, plain error relief was not 
appropriate. State v. Gross, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 377 (Tenn. Crim. App. 
Aug. 12, 2021). 


24. No Reversible Error. 
There was no reversible error in the trial 
court’s decision to prevent an insurer from 
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revealing its identity to the jury because reveal- 
ing its identity could have rendered the issues 
at trial murkier rather than clearer as its 
payment on its policy to or on behalf of the 
insured had no bearing on what if any damages 
were incurred by the insured as a result of the 
accident; the insurer’s subrogation interest pro- 
vided no greater cause of action for damages 
than that held by the insured. Old Republic 
Life Ins. Co. v. Woody, — S.W.3d —, 2022 Tenn. 
App. LEXIS 56 (Tenn. Ct. App. Feb. 14, 2022). 


TENNESSEE RULES OF JUVENILE PRACTICE AND 


PROC 
[ADOPTED FEBRUARY 22, 2 
GENERAL 


Rule 118. Appeals. 


EDURE 
016; EFFECTIVE JULY 1, 2016] 


PROVISIONS. 


NOTES TO DECISIONS 


1. Timeliness. 

Order denying father’s motion to set aside or 
vacate order was a final order that was appeal- 
able to the trial court but the father did not file 
an appeal after the order was entered, but 
instead the appeal was filed before; it was 
possible that the father timely perfected an 


appeal, and in this instance, the trial court 
erred in refusing to review it. Remand was 
required for consideration of whether the notice 
of appeal was sufficient. In re Ryat M., — 
S.W.3d —, 2021 Tenn. App. LEXIS 382 (Tenn. 
Ct. App. Sept. 27, 2021). 
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RULES OF THE SUPREME COURT OF THE STATE OF 
TENNESSEE 


[EFFECTIVE JANUARY 28, 1981] 


Rule 8. Rules of Professional Conduct. 


CHAPTER 1 


THE CLIENT-LAWYER RELATIONSHIP 


Rule 1.5. Fees. 


NOTES TO DECISIONS 


ANALYSIS 
1. Award of Fees Reasonable. 
4, Domestic Relations Cases. 


1. Award of Fees Reasonable. 

Trial court properly awarded attorney fees to 
a subcontractor in litigation between the sub- 
contractor and the general contractor because 
the trial court made specific and relevant find- 
ings as to which services by the subcontractor’s 
counsel related to a claim for which the subcon- 
tractor was able to recover the subcontractor’s 
legal fees. Moreover, the trial court in consider- 
ing the hourly rates and time expended found 
that the attorneys fees which the subcontractor 
incurred that related to the services were rea- 
sonable and necessary. E Sols. for Buildings, 
LLC v. Knestrick Contrs., Inc., — S.W.3d —, 
2021 Tenn. App. LEXIS 363 (Tenn. Ct. App. 
Sept. 13, 2021). 

Where there was direct evidence to support 
the jury’s verdict of $6,800 for breach of con- 


tract, the court affirmed the trial court’s deci- 
sion to award plaintiff $201,255.50 in attor- 
neys’ fees and expenses because the trial court 
properly identified and applied the most appro- 
priate legal principles applicable to the deci- 
sion, and the trial court’s decision was within 
the range of acceptable alternative disposi- 
tions. G.T. Issa Constr., LLC v. Blalock, — 
S.W.3d —, 2021 Tenn. App. LEXIS 459 (Tenn. 
Ct. App. Nov. 23, 2021). 


4. Domestic Relations Cases. 

No abuse of discretion was found in a trial 
court’s award of attorney’s fees and costs to the 
mother in a child custody matter because the 
mother was the prevailing party. Furthermore, 
the trial court reduced the amount of the fees as 
the time spent on the case by lawyers for both 
sides was not reasonable, trial preparation was 
excessive, there were few new issues presented 
during the trial, and the court had to rule on 
the father’s dependency and neglect petition. 
Morgan v. Morgan, — S.W.3d —, 2021 Tenn. 
App. LEXIS 482 (Tenn. Ct. App. Dec. 7, 2021). 


Rule 1.7. Conflict of Interest: Current Clients. 


NOTES TO DECISIONS 


4. No Conflict. 

Counsel alerted the trial court to a potential 
conflict and moved to withdraw and the trial 
court found no conflict existed and denied the 
motion; petitioner could not establish that 


counsel performed deficiently and petitioner 
was not entitled to post-conviction relief. Keller 
v. State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 304 (Tenn. Crim. App. July 9, 2021). 
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Rule 8, RPC 3.8 TENNESSEE CODE 392 


CHAPTER 3 


ADVOCATE 
Rule 3.8. Special Responsibilities of a Prosecutor. 


Law Reviews. Righteous Indignation: Pros- Limits of Self-policing, 87 Tenn. L. Rev. 715 
ecutorial Misconduct, Brady, and the Cognitive (2020). 


CHAPTER 4 


TRANSACTIONS WITH PERSONS OTHER THAN CLIENTS 


Rule 4.4. Respect for the Rights of Third Persons. 


Law Reviews. Ethics and Evidence Too Hot 
to Handle, 87 Tenn. L. Rev. 869 (2020). 


CHAPTER 7 


INFORMATION ABOUT LEGAL SERVICES 


Rule 7.6. Intermediary Organizations. — (a) An intermediary organi- 
zation is a lawyer-advertising cooperative, lawyer referral service, lawyer 
matching service, online marketing platform, prepaid legal insurance provider, 
or other similar organization that engages in referring consumers of legal 
services to lawyers or facilitating the creation of lawyer-client relationships 
between consumers of legal services and lawyers willing to provide assistance 
for which the organization does not bear ultimate responsibility. A tribunal 
appointing or assigning lawyers to represent parties before the tribunal or a 
government agency performing such functions on behalf of a tribunal is not an 
intermediary organization under this Rule. 

(b) Before and while participating in an intermediary organization, a lawyer 
shall be licensed and in good standing to practice law in Tennessee and shall 
make reasonable efforts to ensure that the intermediary organization’s con- 
duct complies with the professional obligations of the lawyer, including the 
following conditions: 

(1) The intermediary organization does not direct or regulate the lawyer’s 
professional judgment in rendering legal services to the client; 

(2) The intermediary organization, including its agents and employees, does 
not engage in improper solicitation prohibited by RPC 7.3; 

(3) The intermediary organization makes the criteria for inclusion available 
to prospective clients, including any payment made or arranged by the 
lawyer(s) participating in the service and any fee charged to the client for use 
of the service at the outset of the client’s interaction with the intermediary 
organization; 

(4) The function of the referral arrangement between lawyer and interme- 
diary organization is fully disclosed to the client at the outset of the client’s 
interaction with the lawyer; 

(5) The intermediary organization does not require the lawyer to pay more 
than a reasonable sum representing a proportional share of the organization’s 
administrative and advertising costs; 
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(6) The intermediary organization is not owned, controlled, or directed by 
the lawyer, a law firm with which the lawyer is associated, or a lawyer with 
whom the lawyer is associated in a firm; and 

(c) If a lawyer discovers the intermediary organization’s noncompliance 
with the lawyer’s professional obligations or any of the conditions in paragraph 
(b), the lawyer shall either withdraw from participation or seek to correct the 
noncompliance. If the intermediary organization fails to correct the noncom- 


pliance, the lawyer must withdraw from participation. [Amended by order filed 


December 15, 2021, effective January 1, 2022.] 


Comment. [1] For there to be equal access 
to justice, there must be equal access to law- 
yers. For there to be equal access to lawyers, 
potential clients must be able to find lawyers 
and have the economic resources needed to pay 
the lawyers a reasonable fee for their services. 
In an effort to assist prospective clients to find 
and be able to retain competent lawyers, law- 
yers and nonlawyers alike have formed a vari- 
ety of organizations designed to bring clients 
and lawyers together and to provide a vehicle 
through which the lawyers can be fairly com- 
pensated and the clients can afford the services 
they need. Some of these intermediary organi- 
zations operate as charities. Others operate as 
businesses. Because they ultimately bear the 
liability of their insureds, liability insurance 
companies that pay for or otherwise provide 
lawyers to defend their insureds are not inter- 
mediary organizations within the meaning of 
this Rule. Similarly, the process by which tri- 
bunals or court agencies appoint or assign 
lawyers to represent parties should carry with 
it appropriate safeguards outside of this Rule, 
and these activities are likewise exempted from 
this Rule. 


[2] The requirements set forth in paragraph 
(b) are intended to protect the clients who are 
represented by lawyers to whom they have 
been referred or assigned by an intermediary 
organization. It is the responsibility of each 
lawyer who would participate in the activities 
of an intermediary organization to make rea- 
sonable efforts to ascertain that the organiza- 
tion’s conduct complies with the professional 
obligations of the lawyer, including the condi- 
tions set forth in paragraph (b). If a lawyer 
discovers that an intermediary organization is 
operating in any of the ways prohibited by 
paragraph (b), the lawyer shall not begin par- 
ticipation with the intermediary organization. 
If a lawyer is already participating with an 
intermediary organization when the lawyer 
comes to learn of the noncompliance, the law- 
yer shall either terminate the lawyer’s partici- 
pation with the intermediary organization or 
seek to have the intermediary organization 
correct the noncompliance to allow the lawyer’s 
continued participation. 

Definitional Cross-References 
“Firm” and “law firm” See RPC 1.0(c) 

“Reasonable” or “reasonably”See RPC 1.0(h) 


Rule 9. Disciplinary enforcement. 


Section 33. Appeal 
33.1. 


NOTES TO DECISIONS 


2. Suspension. 

Attorney was suspended for three years for 
violating Tennessee Rules of Professional Con- 
duct based on his lack of candor and fairness in 
the tax sale matter and his misconduct relating 


to a temporary injunction and a pro hac vice 
application. Bd. of Prof] Responsibility of the 
Supreme Court of Tenn. v. Walker, — S.W.3d —, 
2021 Tenn. LEXIS 439 (Tenn. Nov. 18, 2021). 
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Rule 10. Code of Judicial Conduct. 


CANON 2. A JUDGE SHALL PERFORM THE DUTIES OF JUDICIAL 


OFFICE 
DILIGENTLY. 


Rule 2.11 Disqualification. 


IMPARTIALLY, 


COMPETENTLY, AND 


NOTES TO DECISIONS 


5. Recusal Denied. 

Trial court was not required to have sua 
sponte recused itself, when defendant did not 
file a motion for recusal, due to comments made 
by the court during defendant’s probation revo- 
cation hearing because defendant failed to 
demonstrate how the trial court was unfairly 


biased. If anything, the trial court seemed to 
praise defendant’s successful completion of 
drug court, not to use the successful completion 
of drug court against defendant. State v. Dun- 
can, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 367 (Tenn. Crim. App. Aug. 4, 2021). 


Rule 10B. Disqualification or Recusal of a Judge; Filing and Dispo- 


sition of Motions and Appeal 


NOTES TO DECISIONS 


2. Requirements. 

appellate court lacked jurisdiction to con- 
sider an appeal of the trial court’s denial of the 
appellant’s motion to recuse because she did 
not timely file a recusal appeal where the notice 
of appeal did not contain a statement of issues, 
a statement of facts, or an argument with 
citations, it was not accompanied by the sup- 
porting documents required by Rule 10B, al- 
though the appellant’s “supplement in support 


of appeal” contained a statement of issues, a 
statement of facts, and was accompanied by 
several of the required supporting documents, 
it was not filed until after the expiration of the 
time for filing an accelerated interlocutory ap- 
peal, and the subject order did not constitute a 
final appealable judgment. Lawson v. Klein- 
man, — S.W.3d —, 2022 Tenn. App. LEXIS 50 
(Tenn. Ct. App. Feb. 9, 2022). 


Section 1. Motion Seeking Disqualification or Recusal of Trial 


Judge of Court of Record. 
1.01. 


NOTES TO DECISIONS 


3. Recusal Properly Denied. 

Court did not err by denying the wife’s mo- 
tion to recuse because many of the “facts” the 
wife alleged were inaccurate, misleading, and 
taken out of context, she declined to provide a 
transcript from the hearing that would show 


the trial court’s substantive ruling, and she 
quoted a section from the husband’s pleading to 
support her argument, but ignored another 
section that was relevant to the issue. Adkins v. 
Adkins, — S.W.3d —, 2021 Tenn. App. LEXIS 
273 (Tenn. Ct. App. July 9, 2021). 


Section 2. Appeal From Trial Court’s Denial of Disqualification or 


Recusal Motion. 
2.01. 


NOTES TO DECISIONS 


1. Recusal Properly Denied. 
In the absence of any substantive evidence 


from which to conclude that the trial judge 
showed prejudice of a personal character di- 
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rected at a father, there was no basis for rever- or was incapable of conducting an impartial 
sal of the trial court’s denial of the father’s and fair trial. Dougherty v. Dougherty, — 
motion for recusal; the father failed to cite any S,W.3d —, 2021 Tenn. App. LEXIS 388 (Tenn. 
evidence to demonstrate that the trial judge (Ct. App. Sept. 29, 2021). 

was partial to the mother or biased against him 


Rule 11. Supervision of the Judicial System. 


V. Circuit justices. — In order to supervise the procedures herein set 
forth and to carry out the general supervisory power of this Court, each 
member of the Supreme Court has been designated as Circuit Justice for the 
judicial districts as follows: 


Circuit No. 1 
Circuit Justice: Sharon G. Lee 
The 1st, 2nd, 3rd, 4th, 5th, 6th, 7th and 8th Judicial Districts. 
Circuit No. 2 
Circuit Justice: Roger A. Page 
The 9th, 10th, 11th, 12th, 138th and 31st Judicial Districts. 
Circuit No. 3 
Circuit Justice: Sarah K. Campbell 
The 14th, 15th, 16th, 18th, 19th and 20th Judicial Districts. 
Circuit No. 4 
Circuit Justice: Jeffrey S. Bivins 
The 17th, 21st, 22nd, 23rd, 24th and 26th Judicial Districts. 
Circuit No. 5 
Circuit Justice: Holly M. Kirby 


The 25th, 27th, 28th, 29th and 30th Judicial Districts. 

It shall be the responsibility of the Circuit Justices to aid, assist and 
supervise in the responsibility of this rule, under the Chief Justice who is 
recognized to be the executive head of the Judicial Department of Tennessee. 
[As amended by order filed September 1, 2010; and further amended by order 
filed September 11, 2014; and further amended by order filed September 9, 
2015; and further amended by order filed and effective February 23, 2016; and 
further amended by order filed and effective February 10, 2022.] 


Rule 13 
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Rule 13. Appointment, Qualifications, and Compensation of Coun- 


sel for Indigent Defendants. 


Section 1.Right to counsel and procedure for appointment of coun- 


sel. 


NOTES TO DECISIONS 


1. Waiver of Right to Counsel. 

Trial court did not err in proceeding to hear 
the termination petition despite the mother’s 
pro se status because, while the mother’s abil- 
ity to parent due to her mental health issues 
was squarely at issue in this case, without some 


could not properly understand the waiver of her 
right to counsel or did not do so voluntarily, the 
instant court could not disturb the ruling in the 
trial court. In re William B., — S.W.3d —, 2021 
Tenn. App. LEXIS 419 (Tenn. Ct. App. Oct. 22, 
2021). 


evidence presented to show that the mother 


Section 5. Experts, investigators, and other support services. (a)(1) In 
the trial and direct appeal of all criminal cases in which the defendant is 
entitled to appointed counsel in the trial and appeals of post-conviction 
proceedings in capital cases involving indigent petitioners, and in juvenile 
transfer proceedings, the court, in an ex parte hearing, may in its discretion 
determine that investigative or expert services or other similar services are 
necessary to ensure that the constitutional rights of the defendant are properly 
protected. If such determination is made, the court may grant prior authori- 
zation for these necessary services in a reasonable amount to be determined by 
the court. The authorization shall be evidenced by a signed order of the court. 
The order shall provide for the payment or reimbursement of reasonable and 
necessary expenses by the director. See Tenn. Code Ann. § 40-14-207(b); State 
v. Barnett, 909 S.W.2d 423 (Tenn. 1995); Owens v. State, 908 S.W.2d 923 (Tenn. 
1995). 

(2) In non-capital post-conviction proceedings, funding for investigative, 
expert, or other similar services shall not be authorized or approved. See Davis 
v. State, 912 S.W.2d 689 (Tenn. 1995). 

(b)(1) Every effort shall be made to obtain the services of a person or entity 
whose primary office of business is within 150 miles of the court where the case 
is pending. If the person or entity proposed to provide the service is not located 
within the 150-mile radius, the motion shall explain the efforts made to obtain 
the services of a provider within the 150-mile radius. 

(2) Any motion seeking funding for expert or similar services shall itemize: 

(A) the nature of the services requested; 

(B) the name, address, qualifications, and licensure status, as evidenced 
by a curriculum vitae or resume, of the person or entity proposed to provide 
the services; 

(C) the means, date, time, and location at which the services are to be 
provided; and 

(D) a statement of the itemized costs of the services, including the hourly 
rate, and the amount of any expected additional or incidental costs. 

(3) Any motion seeking funding for investigative or other similar services 
shall itemize: 

(A) the type of investigation to be conducted; 

(B) the specific facts that suggest the investigation likely will result in 
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admissible evidence; 

(C) an itemized list of anticipated expenses for the investigation; 

(D) the name and address of the person or entity proposed to provide the 
services; and 

(E) a statement indicating whether the person satisfies the licensure 
requirement of this rule. 

(4) If a motion satisfies these threshold requirements, the trial court must 
conduct an ex parte hearing on the motion and determine if the requested 
services are necessary to ensure the protection of the defendant’s constitu- 
tional rights. 

(c)(1) Funding shall be authorized only if, after conducting a hearing on the 
motion, the court determines that there is a particularized need for the 
requested services and that the hourly rate charged for the services is 
reasonable in that it is comparable to rates charged for similar services. 

(2) Particularized need in the context of criminal trials and appeals is 
established when a defendant shows by reference to the particular facts and 
circumstances that the requested services relate to a matter that, considering 
the inculpatory evidence, is likely to be a significant issue in the defense at 
trial and that the requested services are necessary to protect the defendant’s 
right to a fair trial. See, Barnett, 909 S.W.2d at 423. 

(3) Particularized need in the context of capital post-conviction proceedings 
is established when a petitioner shows, by reference to the particular facts and 
circumstances of the petitioner’s case, that the services are necessary to 
establish a ground for post-conviction relief and that the petitioner will be 
unable to establish that ground for post-conviction relief by other available 
evidence. See Owens, 908 S.W.2d at 928. 

(4) Particularized need cannot be established and funding requests should 
be denied where the motion contains only: 

(A) undeveloped or conclusory assertions that such services would be 
beneficial; 

(B) assertions establishing only the mere hope or suspicion that favorable 
evidence may be obtained; 

(C) information indicating that the requested services relate to factual 
issues or matters within the province and understanding of the jury; or 

(D) information indicating that the requested services fall within the 
capability and expertise of appointed counsel. See, e.g., Barnett 909 S.W.2d 

at 430; Caldwell v. Mississippi, 472 U.S. 320, 323 n.1 (1985); State v. 

Abraham, 451 S.E.2d 131, 149 (N.C. 1994). 

(d)(1) The director and/or the chief justice shall maintain uniformity as to 
the rates paid individuals or entities for services provided to indigent parties. 
Appointed counsel shall make every effort to obtain individuals or entities who 
are willing to provide services at an hourly rate less than the maximum. 
Although not an exclusive listing, compensation for individuals or entities 
providing the following services shall not exceed the following maximum 
hourly rates: 

(A) Accident Reconstruction $115.00 
(B) Medical Services/Doctors $250.00 
(C) Psychiatrists $250.00 
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(D) Psychologists . $150.00 
(E) Investigators (Gigla/Sentonaniht $50.00 
(F) Mitigation Specialist $65.00 
(G) DNA Expert $200.00 
(H) Forensic Anthropologist $125.00 
(I) Ballistics Expert $75.00 
(J) Fingerprint Expert $75.00 
(K) Handwriting Expert $75.00 


(2) For persons or entities compensated at a rate of one hundred dollars 
($100) per hour or more, time spent traveling shall be compensated at no 
greater than fifty percent (50%) of the approved hourly rate. 

(3) Investigators shall not be compensated unless licensed by the Private 
Investigation and Polygraph Commission of Tennessee or exempted from this 
licensure requirement, except when an investigator licensed in another state is 
authorized by a court in Tennessee to conduct an investigation in that other 
state. 

(4) In a post-conviction capital case, a trial court shall not authorize more 
than a total of $20,000 for all investigative services, unless in its sound 
discretion the trial court determines that extraordinary circumstances exist 
that have been proven by clear and convincing evidence. 

(5) In a post-conviction capital case, a trial court shall not authorize more 
than a total of $25,000 for the services of all experts unless in its sound 
discretion the trial court determines that extraordinary circumstances exist 
that have been proven by clear and convincing evidence. 

(6) Expenses shall not be authorized or approved for expert tests or expert 
services if the results or testimony generated from such tests or services will 
not be admissible as evidence. 

(e)(1) If the requirements of Sections 5(c) and (d) are satisfied and the 
motion is granted, the authorization shall be evidenced by a signed order of the 
court. Unless otherwise indicated in the order, the amount authorized includes 
both fees and necessary expenses under Section 4(a). 

(2) The order shall include a finding of particularized need and the specific 
facts that demonstrate particularized need as well as the information required 
by Section 5(b)(1) or (b)(2). 

(3) The court may satisfy the requirements of subsection (e)(2) above by 
incorporating and attaching that portion of the defense motion that includes 
the specific facts supporting the finding of particularized need. 

(4) Once the services are authorized by the court in which the case is 
pending, the order and any attachments must be submitted to the director for 
prior approval. Claims for these services may not be submitted electronically. 

(5) If the director denies prior approval of the request, the claim shall also 
be transmitted to the chief justice for disposition and prior approval. The 
determination of the chief justice shall be final. [As amended by order filed 
February 6, 2013, effective July 1, 2013; amended by order filed and effective 
October 26, 2021.] 
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Rule 28, § 6 


NOTES TO DECISIONS 


ANALYSIS 


1. No Particularized Need. 
2. Post-conviction Relief. 


1. No Particularized Need. 

Postconviction relief was properly denied, as, 
inter alia, the trial court did not abuse its 
discretion in denying funding for expert testi- 
mony under this rule, as the proffered experts 
on pretrial media coverage would not have 
substantially assisted the court in resolving the 
issues surrounding pretrial publicity and jury 
selection. Davidson v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 385 (Tenn. Crim. App. 
Aug. 19, 2021). 

Trial court did not abuse its discretion in 
denying funding for expert testimony under 
this rule, as the mere hope or suspicion that an 


expert’s evaluation would reveal any favorable 
evidence beyond what trial counsel already 
possessed did not create a particularized need 
for funding for her services in the inmate’s 
post-conviction pursuit of an ineffective assis- 
tance of counsel claim. Davidson v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 385 
(Tenn. Crim. App. Aug. 19, 2021). 


2. Post-conviction Relief. 

Post-conviction court did not err in denying 
defendant’s motion seeking state funding for an 
investigator because defendant’s right to coun- 
sel ended at the conclusion of the first stage of 
direct appeal, and thereafter there was no 
constitutional right to support services at state 
expense. Morgan v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 193 (Tenn. Crim. App. 
Apr. 30, 2021). 


Rule 28. Tennessee Rules of Post-Conviction Procedure. 


Sec. 2. Definitions 


NOTES TO DECISIONS 


ANALYSIS 


1y Colorable Claim. 
a Mailbox Rule. 


1. Colorable Claim. 

Dismissal of petitioner’s petition for postcon- 
viction relief was improper because her allega- 
tions that counsel pressured her to accept a 
guilty plea that was not in her best interest 
stated a colorable claim for relief. Scott v. State, 
— $.W.3d —, 2021 Tenn. Crim. App. LEXIS 568 
(Tenn. Crim. App. Dec. 15, 2021). 


2. Mailbox Rule. 

Although petitioner’s allegation that her pe- 
tition for post-conviction relief was sent to the 
clerk’s office within the time for filing was 
insufficient to show that she complied with the 
mailbox rule, it was sufficient to afford her the 
opportunity to present proof of her compliance 
with the rule. Adkins v. State, — S.W.3d —, 
2022 Tenn. Crim. App. LEXIS 14 (Tenn. Crim. 
App. Jan. 13, 2022). 


Sec. 6. Procedure After Petition Filed 


NOTES TO DECISIONS 


3. Colorable Claim. 

Dismissal of petitioner’s petition for postcon- 
viction relief was improper because her allega- 
tions that counsel pressured her to accept a 


guilty plea that was not in her best interest 
stated a colorable claim for relief. Scott v. State, 
— §.W.3d —, 2021 Tenn. Crim. App. LEXIS 568 
(Tenn. Crim. App. Dec. 15, 2021). 


Rule 28, § 8 


Sec. 8. Evidentiary Hearing 
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NOTES TO DECISIONS 


ANALYSIS 


4. Denial of Relief. 
6. Continuance. 


4. Denial of Relief. 

Post-conviction court correctly allowed defen- 
dant to testify at the post-conviction hearing 
about the ineffective assistance issue raised in 
defendant’s pro se amendment and addressed 
the issue in the court’s order. Therefore, be- 
cause the issue was duly considered by the 
post-conviction court, and defendant was not 
harmed by the post-conviction court’s striking 
the pro se amendment, defendant was not en- 
titled to relief. Johnson v. State, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 410 (Tenn. Crim. 
App. Sept. 3, 2021). 


6. Continuance. 

Post-conviction court did not abuse its discre- 
tion in denying petitioner’s motions for continu- 
ance; State prosecuted petitioner under a 
theory of criminal responsibility and never al- 
leged that he wore a ski mask, and thus even if 
additional testing contradicted the State’s find- 
ing of petitioner’s DNA on the mask, he would 
not have been entitled to post-conviction relief. 
Keller v. State, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 304 (Tenn. Crim. App. July 9, 
2021). 


Petitioner’s failure to seek additional DNA 
testing of a ski mask during the nearly five 
years that his post-conviction case was pending 
did not constitute unforeseeable circumstances 
rendering a continuance a manifest necessity. 
Keller v. State, — S.W.3d —, 2021 Tenn. Crim. 
App. LEXIS 304 (Tenn. Crim. App. July 9, 
2021). 

Post-conviction court did not abuse its discre- 
tion by denying petitioner’s motion for continu- 
ance to allow him to re-subpoena a doctor to 
testify about DNA testing on a ski mask; the 
mask was not critical to the State’s theory of 
prosecution and because other evidence suffi- 
ciently corroborated the accomplice testimony, 
petitioner could not show prejudice. Keller v. 
State, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 304 (Tenn. Crim. App. July 9, 2021). 

Post-conviction court abused the court’s dis- 
cretion by not continuing the post-conviction 
hearing until defendant could appear in person 
when prison officials would not arrange trans- 
portation to the hearing due to defendant’s 
positive COVID-19 test because defendant was 
prejudiced as defendant was denied the oppor- 
tunity to address defendant’s motion to proceed 
pro se and to testify at the evidentiary hearing. 
Frelix v. State, — S.W.3d —, 2022 Tenn. Crim. 
App. LEXIS 47 (Tenn. Crim. App. Feb. 8, 2022). 


Rule 40A. Appointment of Guardians Ad Litem in Custody Pro- 


ceedings. 


Section 11. Guardian Ad Litem Fees and Expenses. 


NOTES TO DECISIONS 


1. In General. 

Trial court did not abuse the court’s discre- 
tion in the court’s award of guardian ad litem 
(GAL) fees because the litigation in the child 
custody matter was particularly contentious, 
the father had a greater capacity to pay fees 
than the mother, the hourly fee charged by the 


Rule 44. 


GAL was reasonable, a substantial portion of 
the time expended by the GAL was caused by 
the positions taken by the father, and the court 
subtracted time spent on procedural matters. 
Morgan v. Morgan, — S.W.3d —, 2021 Tenn. 
App. LEXIS 482 (Tenn. Ct. App. Dec. 7, 2021). 


[Deleted and Reserved.] 


RULES OF THE COURT OF APPEALS OF TENNESSEE 


[ADOPTED MARCH 5, 2001 


EFFECTIVE APRIL 2, 2001] 


Rule 6. Briefs. 


NOTES TO DECISIONS 


ANALYSIS 


iB Content of Brief. 
2) Waiver. 


1. Content of Brief. 

Because there was nothing in the record to 
support plaintiffs limited argument on appeal, 
the decision of the circuit court was affirmed; 
plaintiffs single-page brief did not contain a 
reference to the record to show where the 
allegedly erroneous action of the trial court is 
recorded, and the record did not contain a 
transcript of the telephonic hearing or a state- 
ment of the evidence or proceeding indicating 
what occurred in the trial court. Durham v. 


Stone, — S.W.3d —, 2021 Tenn. App. LEXIS 
341 (Tenn. Ct. App. Aug. 25, 2021). 


2. Waiver. 

Plaintiffs failed to comply in any significant 
way with Tenn. R. App. P. 27 and Tenn. Ct. App. 
R. 6 in that their motion included vague and 
unsupported allegations, and that failure made 
it unfeasible for the appellate court to attempt 
to conduct any realistic review of the trial 
court’s judgment without providing an unfair 
advantage to plaintiffs. As such, plaintiffs 
waived any issues and arguments they have 
attempted to raise on appeal. Stromsnes v. 
RRM, — S.W.3d —, 2022 Tenn. App. LEXIS 36 
(Tenn. Ct. App. Jan. 28, 2022). 


Rule 13. Accelerated Civil Appeal. 


NOTES TO DECISIONS 


19. Sufficiency of Evidence. 

On remand for a new trial, the evidence 
collected from the defendant’s cellular tele- 
phone had to be suppressed because the detec- 
tives were able to access the telephone’s data 
only because defendant provided the passcode 


at the detectives’ request as part of his invol- 
untary statement. State v. McKinney, — S.W.3d 
—, 2022 Tenn. Crim. App. LEXIS 3 (Tenn. 
Crim. App. Jan. 5, 2022). 
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RULES OF THE COURT OF CRIMINAL APPEALS OF 
TENNESSEE 


[EFFECTIVE MAY 3, 1982] 


Rule 10. Inadequate Briefs. 


NOTES TO DECISIONS 


ANALYSIS 


c Waiver. 
2. Argument Waived. 
3. Argument Considered. 


1. Waiver. 

When petitioner did not present or brief an 
issue on appeal, typically, this would have re- 
sulted in the issue’s being abandoned and, 
thereby, waived on appeal. Robinson v. State, — 
S.W.3d —, 2021 Tenn. Crim. App. LEXIS 382 
(Tenn. Crim. App. Aug. 18, 2021). 

Petitioner waived the issue that trial counsel 
should have further inquired into the alleged 
victim’s memory problems because he failed to 
cite authority and make appropriate references 
to the record; petitioner did not cite to any of 
the post-conviction hearing testimony and only 
cited to one of the post-conviction court’s find- 
ings. Small v. State, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 492 (Tenn. Crim. App. Oct. 
18, 2021). 


2. Argument Waived. 

Because defendant only cited to the trial 
transcript in connection with the testimony of 
one of the child victims and did not cite to the 
transcript in connection with the other victim, 


the appellate court declined to speculate as to 
defendant’s complaints relative to the other 
victim. Perry v. State, — S.W.3d —, 2021 Tenn. 
Crim. App: LEXIS 416 (Tenn. Crim. App. Sept. 
8, 2021). 

Defendant’s argument when defendant’s pro- 
bation was revoked that audio and video evi- 
dence of defendant’s traffic stop was disclosed 
after the revocation hearing and led to the 
eventual dismissal of defendant’s DUI charge 
was waived to the extent the argument relied 
on evidence that was not presented below and 
was outside of the appellate record. State v. 
Terry, — S.W.3d —, 2021 Tenn. Crim. App. 
LEXIS 495 (Tenn. Crim. App. Oct. 22, 2021). 


3. Argument Considered. 

Although defendant’s brief was inadequate 
because the brief did not substantially conform 
to the requirements in that the entire “Argu- 
ment” section of defendant’s brief consisted of a 
single paragraph containing four sentences and 
no citation to authority, the appellate court 
chose to conduct a review of the issue submitted 
by defendant. State v. Barnhill, — S.W.3d —, 
2021 Tenn. Crim. App. LEXIS 475 (Tenn. Crim. 
App. Oct. 11, 2021). 
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HAMILTON COUNTY 


LOCAL RULES OF PRACTICE, CHANCERY AND 
CIRCUIT COURTS OF TENNESSEE, ELEVENTH 
JUDICIAL DISTRICT OF TENNESSEE, HAMILTON 
COUNTY, TENNESSEE 


EFFECTIVE SEPTEMBER 1, 2007 


Rule 17. Probate 


Sec. 17.04. Common Form Probate 


Petitions for probate in common form may be heard by the Court or the 
Clerk. [Adopted effective September 1, 2017; amended effective January 12, 


2022.] 


Compiler’s Notes. The 2022 amendment to 
this rule simply deletes the last sentence of the 
rule to comply with T.C.A. § 30-1-117(b). 

The State of Tennessee, Eleventh Judicial 
District, Amendments to the Rules of Civil 
Practice, Chancery and circuit Courts provided 
in its January 12, 2022 order — “1. Amendment 
to Local Rule 17.04 to conform with T.C.A. 
Section 30-1-117b. 2. Amendment as appendix 
3 to the Local Rules of Civil Practice: Hamilton 
County Chancery Court Electronic Filing Rules 
(E-Filing Rules). -- Posting and Comment pe- 


riod pursuant to Rule 18 of the Rules of the 
Tennessee Supreme Court initiated on Novem- 
ber 29, 2021 and extended through January 7, 
2022. The proposed amendments were also 
distributed electronically through the Chatta- 
nooga Bar Association to all Bar Association 
members and known practitioners on Decem- 
ber 1, 2021. During the comment period one (1) 
comment was received. It concerned only 
Amendment 2 and same has been accepted and 
addressed in Appendix 3, Section 5 d.” 
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ELEVENTH JUDICIAL DISTRICT 
HAMILTON COUNTY CHANCERY COURT 
ELECTRONIC FILING RULES 
(E-FILING RULES) 


Effective January 12, 2022 


Rule 1. Authority. In accordance with Rule 5B of the Tennessee Rules of 
Civil Procedure, the Chancery Court of Tennessee, for the 11th Judicial 
District, Hamilton County, adopts electronic filing. Pleadings and other papers 
filed electronically in the Chancery Court shall be considered the same as 
written papers. (Adopted effective January 12, 2022.) 


Compiler’s Notes. The State of Tennessee, 
Eleventh Judicial District, Amendments to the 
Rules of Civil Practice, Chancery and Circuit 
Courts provided in its January 12, 2022 order — 
“1. Amendment to Local Rule 17.04 to conform 
with T.C.A. Section 30-1-117b. 2. Amendment 
as Appendix 3 to the Local Rules of Civil 
Practice: Hamilton County Chancery Court 
Electronic Filing Rules (E-Filing Rules). Post- 
ing and Comment period pursuant to Rule 18 of 
the Rules of the Tennessee Supreme Court 


initiated on November 29, 2021 and extended 
through January 7, 2022. The proposed amend- 
ments were also distributed electronically 
through the Chattanooga Bar Association to all 
Bar Association members and known practitio- 
ners on December 1, 2021. During the comment 
period one (1) comment was received. It con- 
cerned only Amendment 2 and same has been 
accepted and addressed in Appendix 3, Section 
as 


Rule 2. Short Title. These rules may be cited as “Hamilton County 
Chancery Court E-Filing Rules.” (Adopted effective January 12, 2022.) - 


Compiler’s Notes. The State of Tennessee, 
Eleventh Judicial District, Amendments to the 
Rules of Civil Practice, Chancery and Circuit 
Courts provided in its January 12, 2022 order — 
“1. Amendment to Local Rule 17.04 to conform 
with T.C.A. Section 30-1-117b. 2. Amendment 
as Appendix 3 to the Local Rules of Civil 
Practice: Hamilton County Chancery Court 
Electronic Filing Rules (E-Filing Rules). Post- 
ing and Comment period pursuant to Rule 18 of 
the Rules of the Tennessee Supreme Court 


initiated on November 29, 2021 and extended 
through January 7, 2022. The proposed amend- 
ments were also distributed electronically 
through the Chattanooga Bar Association to all 
Bar Association members and known practitio- 
ners on December 1, 2021. During the comment 
period one (1) comment was received. It con- 
cerned only Amendment 2 and same has been 
accepted and addressed in Appendix 3, Section 
5 d.” 


Rule 3. Definitions. “Authorized Users” means the following persons 
who, upon completion of the registration requirements or user account 


configuration, may E-File documents: 


. Pro Se litigants; 

. Law Enforcement Officers; 

. Process Servers; 

. Agents of Governmental entities; 


memeoeans Oo 


. Attorneys licensed to practice law in Tennessee; 


Special appointed agents for Domestic Violence Support; 
. All Court judges and their staff; and 
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h. The Clerk and all deputy clerks in the Clerk’s Office; 

“Case Management System” or “CMS” means a computer system oper- 
ated by the Clerk’s Office which maintains all case information. For the 
Hamilton County Clerk and Master the CMS is TnCIS; 

“Clerk” means the Clerk and Master of the Chancery Court of Hamilton 
County; 

“Clerk’s Office” means the office of the Clerk and Master in the Hamilton 
County Courthouse; 

“Convenience Fee” is a statutory fee charged in connection with electronic 
filing that is in addition to statutory filing fees. See T.C.A. § 9-l-108(c)(4)&(5). 
The Convenience Fee covers the cost of processing the credit card. The amount 
of that fee will appear with each credit card transaction; 

“Court” means the Chancery Court of Hamilton County and the Chancel- 
lors or Circuit Judges sitting as Chancellors by Interchange thereof; 

“Court Administrator” means the Chancery Court Deputy Clerk and 
Master designated by the Clerk to administer TnCIS, the DMS, and internal 
users; 

“Document” means a pleading, plea, motion, application, request, exhibit, 
brief, memorandum of law, paper, or other instrument in paper form or 
electronic form which is permitted to be filed pursuant to the TRCP and the 
Local Rules; 

“Document Management System” or “DMS” means a computer system 
operated by the Clerk’s Office which maintains all electronic and scanned 
paper documents filed in the Court in electronic form. For the Hamilton 
County Clerk and Master, the DMS is Laserfiche. 

“E-File” or “E-Filing” means the proper electronic transmission of original 
Documents to the Court, and from the Court, for the purposes of recording 
information and Court documents to a Court case or other official Court 
purposes. For purposes of these rules, efiling does not include the filing of faxed 
documents; 

“E-Filer” is an Authorized User who has an E-Filing-approved username 
and password allowing E-Filing of documents into the Court’s DMS; 

“E-Filing Fee” is the fee an attorney or prose litigant pays for using the 
E-Filing system. This fee is $5.00 per filing up to a maximum of $50.00 per case 
or a $300.00 flat subscription fee per lawyer, law firm, or pro se litigant for a 
one-year period starting on the date the flat fee is paid. The flat fee pays all the 
E-Filing fees for all cases filed by that lawyer or pro se litigant participates in, 
in any Court in the State using the Tybera EFiling System. This fee is in 
addition to the Convenience Fee charged by the credit card processor. The 
E-Filing Fee shall not be assessed against the State, a party declared indigent 
or to that indigent party’s legal representative. Tybera will keep an account of 
the amount of fees paid in each case; 

“E-Filing Rules” means the Hamilton County Chancery Court E-Filing 
Rules; 

“Electronic Court Filing System” or “ECF” means the software and 
services provided to Authorized Users to E-File, review filings, and process 
information that is recorded to the Court’s CMS and DMS. For the Hamilton 
County Clerk and Master the ECF is Tybera. 

“Local Rules” means the Rules of the Chancery Court of Hamilton County, 
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Tennessee, for the Eleventh Judicial District; 

“Notice of Association” means a method provided by the ECF that a pro 
se filer will use to link the ECF Authorized User account to a case participant 
in TnCIS; 

“Notice of Electronic Filing” or “NEF” means an electronic notice 
distributed by the ECF to Authorized Users when court documents are E-Filed 
to a case. The notices are specific to a case and are distributed to case 
participants or their legal representatives who are registered in the ECF 
System, recorded in TnCIS as a case participant, and are linked between ECF 
and TnCIS; 

“Party” or “Parties” means any person, including an individual, executor, 
administrator, or other personal representative, or a corporation partnership, 
association or any other legal, governmental or commercial entity, whether or 
not organized under the laws of this State, who is a party in a case pending in 
the Court and is represented by an attorney or acting pro se; 

“PDF” or “Portable Document Format” means a computer file format 
developed by Adobe Systems for representing documents in a manner that is 
independent of the original application software, hardware, and operating 
system used to create those documents. Converted Documents must contain 
the “.pdf” file extension; 

“Public Access Terminal” means a publicly accessible computer provided 
by the Clerk for purposes of Allowing E-Filing and viewing of public electronic 
court records. The public access terminal shall be located in the Clerk’s Office 
and made available during normal business hours. The Clerk’s Office may also 
offer printed copies of the electronic court records and apply relevant copying 
fees as permitted by relevant statutory and court rules; 

“Statutory Fees” means those normal filing fees charged by the Court to 
file a lawsuit and other usual fees charged by the Court in the course of the 
case; 

“System Administrator” means the Tybera Development Group, Inc., 
management team that supports the Court Administrator and the registration 
and support of Authorized Users; 

“Terms of Use Agreement” means the agreement established by the 
Clerk(s) that sets forth the parameters for the use of the ECF System by all 
Authorized Users; 

“TnCIS” or “CMS” means the Tennessee Case Information System or Case 
Management System software supported by Local Government, owned and 
controlled by the Tennessee Administrative Office of the Courts, used to 
manage and record case information specific to Tennessee; 

“Traditional Filing” is a process by which a Party files a paper document 
with the Clerk; 

“TRCP” means the Tennessee Rules of Civil Procedure; 

“User Guide” means the recommendations and modification to procedures 
specific to the court. All E-Filers should periodically check the Clerk and 
Master’s website, 
http://www.hamiltontn.gov/Courts/ClerkMaster/ for updates to the User’s 
Guide. The ECF system will provide a Filer’s User Manual specific to how to 
use the ECF system that will function for state courts in all counties. (Adopted 
effective January 12, 2022.) 


Rule 4 


Compiler’s Notes. The State of Tennessee, 
Eleventh Judicial District, Amendments to the 
Rules of Civil Practice, Chancery and Circuit 
Courts provided in its January 12, 2022 order — 
“1. Amendment to Local Rule 17.04 to conform 
with T.C.A. Section 30-1-117b. 2. Amendment 
as Appendix 3 to the Local Rules of Civil 
Practice: Hamilton County Chancery Court 
Electronic Filing Rules (E-Filing Rules). Post- 
ing and Comment period pursuant to Rule 18 of 
the Rules of the Tennessee Supreme Court 


TENNESSEE CODE 
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initiated on November 29, 2021 and extended 
through January 7, 2022. The proposed amend- 
ments were also distributed electronically 
through the Chattanooga Bar Association to all 
Bar Association members and known practitio- 
ners on December 1, 2021. During the comment 
period one (1) comment was received. It con- 
cerned only Amendment 2 and same has been 
accepted and addressed in Appendix 3, Section 
5 d.” 


Rule 4. Effect on Existing Local Rules. These Rules are adopted as an 
appendix to the Local Rules of Court and do not supersede or replace any other 
Local Rules of Court. Litigants may continue to engage in Traditional Filing. 


(Adopted effective January 12, 2022.) 


Compiler’s Notes. The State of Tennessee, 
Eleventh Judicial District, Amendments to the 
Rules of Civil Practice, Chancery and Circuit 
Courts provided in its January 12, 2022 order — 
“1. Amendment to Local Rule 17.04 to conform 
with T.C.A. Section 30-1-117b. 2. Amendment 
as Appendix 3 to the Local Rules of Civil 
Practice: Hamilton County Chancery Court 
Electronic Filing Rules (E-Filing Rules). Post- 
ing and Comment period pursuant to Rule 18 of 
the Rules of the Tennessee Supreme Court 


initiated on November 29, 2021 and extended 
through January 7, 2022. The proposed amend- 
ments were also distributed electronically 
through the Chattanooga Bar Association to all 
Bar Association members and known practitio- 
ners on December 1, 2021. During the comment 
period one (1) comment was received. It con- 
cerned only Amendment 2 and same has been 
accepted and addressed in Appendix 3, Section 
5 d.” 


Rule 5. Rules. a. Filings. Any document may be E-Filed that could be 
filed in Court as a paper document pursuant to TRCP and the Local Rules, 
except for the following case and document types:Case Types: 


. Adoptions 

. Conservatorships 
Guardianships 

. Order of Protection 
Name Changes 


. Restoration of Citizenship 
. SurrenderDocument Types: 
. Notice of Appeal 


Healthcare Liability/Medical Malpractice 


. Confidential Statistical Information 
Original Wills in probate matters 
. Creditor claims in probate matters 


CAO TH eM MOA OD 


. Requests for Temporary Restraining Orders pursuant to T.R.Civ. P. 

65.0 

E-Filing shall constitute the official filing of such documents unless excepted 
above. 

The Court and the Clerk may issue, file, and serve notices, orders, and other 
documents electronically. 

b. Filings After Effective Date of These Rules. Except as expressly provided 
herein, for all new documents filed on or after the effective date of the E-Filing 
Rules, the Court shall accept as validly filed all documents that are filed 
through E-Filing. 
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c. Case Files. The Clerk shall maintain the original and official case file in 
electronic format for all new cases filed on or after the effective date of these 
rules. Existing cases can be converted to e-filed cases at the request of the 
litigants or their attorneys. 

d. Time and Effect of E-Filing. Any E-Filed document shall be considered as 
filed with the Clerk when the transmission of the entire document is received 
by the Clerk. Any document received by the Clerk before midnight local time 
of the Clerk’s Office shall be deemed filed on the date of such document 
otherwise meets all the requirements for filing under the relevant rules of the 
Court. Upon receipt by the Clerk of an E-Filed document, the Clerk shall 
electronically transmit a Transaction Receipt indicating that the E-Filing has 
been received. The Transaction Receipt shall serve as proof of filing. 

The clerk may review the document to determine if it conforms with the 
applicable filing requirements. If the clerk rejects the document for filing 
because it does not comply with the applicable filing requirements or because 
any required filing fee has not been paid, the clerk must promptly send notice 
to the registered user who filed the document; the notice must set forth the 
reason(s) the document was rejected for filing. If the clerk rejects the filing, the 
clerk may, in his or her discretion, give the filing party up to 3 days to correct 
the deficient filing; upon the filing party’s timely submission of a corrected 
filing, the filing shall relate back to the date of the initial filing. Notification 
that the clerk has accepted the document for filing is not required, however, the 
notice of rejection requirement applies to all deficiency correction filings. 

A document that is required to be signed, verified, notarized, acknowledged, 
sworn to, or made under oath may be E-Filed only as a scanned image. The 
original document shall be maintained by the filing party or attorney and shall 
be made available upon reasonable notice, for inspection by other counsel, the 
Clerk, or the Court. Parties or their attorneys shall retain originals until final 
disposition of the case and the expiration of all appeal opportunities. 

If the E-Filing does not occur because of (1) an error in the transmission of 
the document to the Clerk which was unknown to the sending party; (2) a 
failure to process the electronic document when received by the Clerk; (3) 
rejection by the Court or Clerk; or (4) other technical problems experienced by 
_ the E-Filer or the Clerk, the Court may, upon satisfactory proof, enter an order 
permitting the document to be filed nunc pro tune to the date the document 
was first attempted to be filed electronically and may also extend the date for 
any response or the period within which any right, duty, or other act must be 
performed. 

e. Redaction and Under Seal Documents. E-Filers must be sensitive to 
confidential and personal information filed publicly, not under seal. E-Filers 
shall refrain from including, or shall redact as follows where inclusion is 
necessary, the following personal identifiers from all documents filed publicly 
with the Clerk, including exhibits thereto, unless required by statute or 
otherwise ordered by the Court. 

It is the responsibility of the Authorized User to redact all documents that 
are E-Filed. When a document includes sensitive data that otherwise would be 
redacted, the E-Filer must hand-file the original and e-file the redacted 
version. Only the redacted version will be stored for public access. The original 
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must be filed with a motion to place the original unredacted document under 
seal. If an entire document is requires to be placed under seal, when no 
redacted document is E-Filed, it must be hand-filed with the Clerk and 
accompanied by a motion to place that document under seal. 

Exercise caution when filing documents that contain the following: 

a. Social Security Numbers.If a social security number must be included 
in a document, only the last four digits of that number must be used; 

b. Dates of Birth.If an individual’s date of birth must be included in a 
document, only the year must be used; 

c. Financial Account Numbers.If financial account numbers are relevant, 
only the last four digits of these numbers must be used; 

d. Names of Minors.If a case includes a minor this information needs to be 
protected from the public, the Authorized User should use a pseudo name in 
the documents and then file a sealed document with the actual names. 

e. Personal identifying number, such as a driver’s license number; 

f. Medical records, treatment and diagnosis; 

g. Employment history; 

h. Individual financial information; 

i. Proprietary or trade secret information; 

It is the sole responsibility of E-Filers to be sure that all documents comply 
with the rules of this Court and the law requiring redaction of personal 
identifiers. The Clerk will not review each document of redaction. 

f. Form of Documents Electronically Filed. Each E-Filed document shall be 
uploaded in a PDF format unless it is a proposed order for a judge to review. 
The document should be formatted in accordance with the applicable Terms of 
Use Agreement as well as the TRCP and Local Rules governing formatting of 
paper documents and in such other and further format as the Court may 
require from time to time. Proposed orders can be E-Filed in Microsoft Word 
format. 

The E-Filer is responsible for verifying that the documents to be E-Filed are 
legible. Documents that are not legible or scanned sideways will be rejected 
and will require the E-Filer to correct the document and E-File them again. 
The corrected documents will be dated and time-stamped according to the date 
and time of E-Filing the corrected documents. 

In addition to the information required by TRCP 11 and any other Local 
Rule, the party or attorney signing a document that is being E-Filed shall also 
follow the requirements in Rule 4. 

g. Registration Requirement. Persons who qualify as Authorized Users and 
who desire to electronically file a Document shall register as an E-Filer on the 
ECF Website. The registration process requires the prospective user to accept 
the User Agreement, identify their role for the account, enter their personal 
information, their username and password, and submit the request. Attorneys 
must include a valid Tennessee-issued Bar Number. There is an approval 
process that will occur. Once the approval process is completed, the user will 
receive an email notifying them that their account is approved. The user must 
then register their payment options and credit card with the ECF system and 
to each Court with which the Authorized User will E-File. If the user does not 
receive an email, the user can try to determine if their account is activated by 
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logging into the ECF website. 

E-Filers shall change their E-Filing profile immediately upon any change in 
firm name, delivery address, phone number, fax number, or email address. 

Attorneys who intend to practice Pro Hac Vice are not allowed to register. 
Out-of-State Attorneys who are not admitted to the Tennessee Bar are 
required to associate with an attorney who has a Tennessee-issued Bar 
Number, and they must follow the rules for participating in a case. 

h. Notice of Electronic Filing (“NEF”). When a person E-Files to a case, 
whether they are a case participant or not, notifications of the E-Filing are 
distributed to Authorized Users that are recorded in TnCIS as case partici- 
pants or legal representatives. To receive notifications, participants must be 
Authorized Users and have an active account in the ECF System. In order for 
the notification to recognize the association of an Authorized User to a case, 
they must be recorded on J he case in TnCIS as a pro se litigant or as a legal 
representative with a Bar Number. TnCIS only maintains Tennessee-issued 
Bar Numbers. 

All Authorized Users agree to receive their notices of documents which are 
E-Filed in their cases electronically through the ECF system. 

All Authorized Users must include a Certificate of Service on each pleading 
filed just as if it had been filed on paper. 

Pro se litigants recorded in TnCIS on a case must be registered Authorized 
Users in ECF and have previously filed a Notice of Association that links the 
ECF user account to the TnCIS participant ID. 

The Court has the ability to configure when NEFs are distributed. Some 
notifications are distributed when a filer submits the court documents in ECF. 
Some notifications are distributed after clerk review and approval of the 
E-Filing. The Court has the ability to configure some documents to not 
distribute notifications. This last condition may be used when a criminal 
warrant for an arrest is issued through the ECF system and the Court does not 
want this information distributed to parties on the case. 

The NEF does not replace the need for service of process. The NEF satisfies 
the responsibility of a filer to send service to other parties that are registered 
in the ECF System and linked as participants on the case for secondary filings. 
This service does not replace the responsibility of E-Filers to notify parties 
physically when they are not registered in the ECF system. The ECF system 
provides a method to identify what case participants are Authorized Users and 
recorded in TnCIS as participants in the case. 

The NEF is distributed as an email and posted in the ECF web interface for 
access. The email is not always reliable and considered a courtesy notice. It is 
the responsibility of each Authorized User to login to the ECF and review their 
NEFs prior to ninety (90) days from the time the NEF is posted to their user 
account. After ninety (90) days, the NEFs are cleaned up, and the information 
is removed from the Authorized User’s account. 

i. Payment of Filing Fees. Court Costs. All E-Filed cases subject to statu- 
tory filing fees/court costs shall require payment of such filing fees immediately 
upon filing unless excused by the Court. These filing fees must be paid with a 
credit card at the time of E-Filing. Use of the E-Filing website constitutes the 
E-Filer’s consent to process or change the credit card supplied. It is the 
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responsibility of the Authorized User to refer to the Clerk and Master’s website 
(http://www.hamiltontn.gov/Courts/ClerkMaster/) or call the Clerk and Mas- 
ter’s office during office hours for a table of fees for cases and documents filed. 
The ECF system will not calculate the fees in this release of the E-Filing 
system (release one). When the ECF system provides an estimate in later 
releases, the Clerk is still responsible for calculation of the fees which may be 
different from the estimates. This can occur when the Clerk makes corrections 
to information entered by the filer. 

Refunds due to improper collection will require the E-Filer to contact the 
Clerk’s Office directly. The Clerk will issue checks for refunds. Refunds on a 
case will be paid to the owner of the credit card used to make the payment. 

E-Filing Fee. The E-Filing fee is in addition to the statutory filing fees. This 
fee is $5.00 per filing up to a maximum of $50.00 per case or a $300.00 flat 
subscription fee per lawyer or prose litigant for a one (1) year period starting 
on the date the flat fee is paid. The flat fee pays all the E-Filing fees for all 
cases filed by that lawyer or prose litigant in any Court in the State using the 
Tybera E-Filing System. This fee is in addition to the Convenience Fee charged 
by the credit card processor. The E-Filing fee shall not be assessed against the 
State or to a party declared indigent or to that indigent party’s legal 
representative. Tybera will keep an account of the amount of E-Filing fees paid 
in each case. 

Convenience Fee. The credit card vendor will charge a convenience fee for 
using the credit card services. That fee is paid to the vendor at the time of the 
charge. Currently the Clerk & Master’s Office uses LexisNexis as its credit 
card vendor. The convenience fee is 2.39% for credit cards. Any charges less 
than $83.74 will have a standard convenience fee of $2.00. The convenience fee 
for debit cards is a standard $2.00, and the convenience fee for online e-checks 
is $1.00. 

Transaction Fees for Obtaining Copies. Neither the E-Filing Fee nor the 
subscription fee shall limit a clerk’s authority to charge transaction fees for 
obtaining copies of documents maintained by the clerk as part of an electronic 
filing system or a separate document management system. 

j. Signatures. A document that is required to be verified by a notary public, 
sworn to, or made under oath, or one that requires multiple signatures may be 
E-Filed only as a scanned image of the original. The original document shall be 
maintained by the Party or the attorney EFiling the document and shall be 
made available upon reasonable notice, for inspection by other counsel, the 
Clerk, or the Court. Parties or their attorneys shall retain originals until final 
disposition of the case and the expiration of all appeal opportunities. 

Any document filed with an electronic signature must be filed using the user 
account of the individual electronically signing the document. Any document 
signed and filed using the account that matches the signature is considered 
binding on that individual even if that issuer shares their username and 
password; 

For all other documents that generally include an attorney’s or pro se 
E-Filer’s signature the following pattern must be used: 


“See T.C.A. §8-21-401(0)(4). With regard to excepted filings, see T.C.A. §8-21-401(i) and §409. 
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/s/ John Doe (Authorized User’s name), TN BPR #0000 (if an attorney) 
123 Main Street (Authorized User’s street address) 
City, State, Zip Code (Adopted effective January 12, 2022.) 


Compiler’s Notes. The State of Tennessee, 
Eleventh Judicial District, Amendments to the 
Rules of Civil Practice, Chancery and Circuit 
Courts provided in its January 12, 2022 order — 
“1. Amendment to Local Rule 17.04 to conform 
with T.C.A. Section 30-1-117b. 2. Amendment 
as Appendix 3 to the Local Rules of Civil 
Practice: Hamilton County Chancery Court 
Electronic Filing Rules (E-Filing Rules). Post- 
ing and Comment period pursuant to Rule 18 of 
the Rules of the Tennessee Supreme Court 


initiated on November 29, 2021 and extended 
through January 7, 2022. The proposed amend- 
ments were also distributed electronically 
through the Chattanooga Bar Association to all 
Bar Association members and known practitio- 
ners on December 1, 2021. During the comment 
period one (1) comment was received. It con- 
cerned only Amendment 2 and same has been 
accepted and addressed in Appendix 3, Section 
5 d.” . 


Rule 6. Electronic Evidence Procedures. The Chancery Court of 
Hamilton County, Eleventh Judicial District has approved procedures for 
electronic submission of evidence. These procedures may be cited as “E- 
Evidence Procedures” or “EEP.” 

Scope and Application. 

(a) Electronic Evidence as defined below for use in any trial, hearing or 
motion docket may (temporarily not mandatory) be submitted using Electronic 
Court Filing System “ECF.” These EEP apply in all cases, contested matters 
and adversary proceedings. 

(b) While the Court strongly encourages evidence to be submitted electroni- 
cally, evidence will be accepted by the Court or Clerk of the Court through 
traditional methods on a temporary basis until such time that the Court orders 
that evidence will only be accepted electronically. Ample notice will be given of 
such a requirement. Evidence that is submitted in Court during a hearing and 
which is amenable to scanning will be scanned by the Clerk, entered into the 
electronic file, and returned to the attorney or pro se litigant who submitted it 
to the Court. Maintaining all original copies of the evidence, whether filed 
electronically or in paper will be the responsibility of the filer. 

(c) Evidence that is impractical or impossible to submit in electronic 
format—such as physical objects, original documents when required and 
oversized documents not capable of conversion to a format listed below—are 
not subject to EEP. 

Definitions. 

(a) ECF. Electronic Court Filing System maintained by the Circuit Court 
and the Chancery Court. 

(b) Electronic Evidence. Includes, but is not limited to, documents, dia- 
_ grams, charts, photographs, audio file, video files, emails, texts, and power 
points that are electronically submitted for use at a trial, hearing, or motion 
docket. 

(c) Filer. An Authorized User who has an E-Filing approved username and 
password allowing E-Filing of documents into the Document Management 
System (DMS) through the ECF. 

(d) Flatten a PDF document. PDF documents may have editable fields. 
Flattening a PDF document means to eliminate all editable fields from the 
PDF document so that it cannot be modified other than by adding a date 
stamp. 
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Electronic Format Requirements. 

(a) Allowable Formats. All electronic evidence must be submitted in one of 
the following formats: 

—PDF 

—PNG, GIF, JPB/JPEG 

—WMV 

—MP3 

—PPT/PPTX 

Any of the allowable formats can be compressed into a ZIP file. 

(b) File Size. The maximum file size for exhibits is 10.0 megabytes (MB). 
Exhibits may be compressed in ZIP format only. Any compressed exhibit file 
shall not exceed 10 MB. If an exhibit file must exceed 10.0 MB, the file shall be 
provided to the court clerk on a thumb drive the same day that other exhibit 
files are submitted. Parties submitting files larger than 10.0 MB must also 
provide the file(s) on thumb drive to all other parties due to receive them, and 
must comply with requirements of the Document Management Protocol (DMP) 
below. 

(c) Disabling of Security Features. Any security features in an exhibit file, 
such as passwords, locked or editing features, must be disabled. 

(d) All PDF documents must be flattened. 

Document Management Protocol (DMP) 

(a) For any trial, hearing, or motion docket all parties must access the 
exhibits using the ECF. 

(b) Timing of Submission—Trials, Hearings, and Motion Dockets. Except as 
provided in a pretrial order: 

(1) All evidence must be submitted no later than 48 hours before trial, 
hearing, or motion docket using ECF; 

(2) Parties are to confer concerning the admissibility of electronic evi- 
dence, and 48 hours before a trial, hearing, or motion docket designate in 
ECF exhibits to be admitted by stipulation. 

(3) Upon request, originals are to be made available for inspection. 

(c) Identifying Exhibits. 

The following format must be used when submitting electronic evidence: 

(1) The Exhibit Number or Letter. Descriptive Exhibit Name. The first 
component of the file name shall be a number or letter, depending on the 
party’s role. 

(A) Plaintiffs/Movants shall use numbers. 
(B) Defendants/Respondents shall use letters. If the alphabet is 
exhausted, then letters will repeat. For Example: “AA” or “AAA.” 

(2) Descriptive Exhibit Name. The second component of the file name 
shall be a brief description of the exhibit. It should be sufficiently descriptive 
to identify the exhibit, and it should not contain any information the filer 
does not want displayed to the Court or to other parties. 

(3) Format of File. The third component of the file name is the extension 
which shall identify the format of the file as listed above under electronic 
formats required. 

(4) File Name Examples: (File names must be continuous and not have 
spaces or periods.) 
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(A) Example of Plaintiff/Movant exhibits: 
|_Deposition_of_Jane_Doe_pdf 
2_Photo_ of _John_ Doe_jpeg 
(B) Example of Defendant/Respondent exhibits: 

A_Photo_ of_ Childs_bedroom_jpeg 
B_Letter_ from_ Mother_ to_ Father_pdf 
C_Parties_2018 US _Income_ Tax_ Return_pdf 
(d) Redaction. The Clerk of the Court will not remove or redact any 
electronic evidence containing personally identifiable information, confidential 
information or proprietary information. The filer submitting electronic evi- 
dence is responsible for redaction of such information, or limiting access to 
such information. 
(e) Equipment. The Court provides audio-video presentation equipment in 
each courtroom. Any additional equipment required to view and/or listen to 


electronic evidence is the responsibility of the party offering the evidence. 
(f) Failure to Submit Evidence in Compliance with EEP. 
If a party fails to submit evidence in compliance with EEP, upon request 


of any other party, the Court may: 


(1) Prohibit the non-complying party from using the evidence at the 
hearing, trial, or motion docket unless the failure was substantially justified 


or is harmless; 


(2) On motion and after opportunity to be heard, order payment of the 
reasonable expenses, including attorney’s fees, caused by the failure, and 
impose other appropriate sanctions. (Adopted effective January 12, 2022.) 


Compiler’s Notes. The State of Tennessee, 
Eleventh Judicial District, Amendments to the 
Rules of Civil Practice, Chancery and Circuit 
Courts provided in its January 12, 2022 order — 
“1. Amendment to Local Rule 17.04 to conform 
with T.C.A. Section 30-1-117b. 2. Amendment 
as Appendix 3 to the Local Rules of Civil 
Practice: Hamilton County Chancery Court 
Electronic Filing Rules (E-Filing Rules). Post- 
ing and Comment period pursuant to Rule 18 of 
the Rules of the Tennessee Supreme Court 


initiated on November 29, 2021 and extended 
through January 7, 2022. The proposed amend- 
ments were also distributed electronically 
through the Chattanooga Bar Association to all 
Bar Association members and known practitio- 
ners on December 1, 2021. During the comment 
period one (1) comment was received. It con- 
cerned only Amendment 2 and same has been 
accepted and addressed in Appendix 3, Section 
5 d.” 


Rule 7. Effective Date. These rules shall become effective on the 12th day 
of January, 2022. (Adopted effective January 12, 2022.) 


Compiler’s Notes. The State of Tennessee, 
Eleventh Judicial District, Amendments to the 
Rules of Civil Practice, Chancery and Circuit 
Courts provided in its January 12, 2022 order — 
“1. Amendment to Local Rule 17.04 to conform 
with T.C.A. Section 30-1-117b. 2. Amendment 
as Appendix 3 to the Local Rules of Civil 
Practice: Hamilton County Chancery Court 
Electronic Filing Rules (E-Filing Rules). — Post- 
ing and Comment period pursuant to Rule 18 of 
the Rules of the Tennessee Supreme Court 


initiated on November 29, 2021 and extended 
through January 7, 2022. The proposed amend- 
ments were also distributed electronically 
through the Chattanooga Bar Association to all 
Bar Association members and known practitio- 
ners on December 1, 2021. During the comment 
period one (1) comment was received. It con- 
cerned only Amendment 2 and same has been 
accepted and addressed in Appendix 3, Section 
5 d.” 
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APPEALS. HAMILTON COUNTY. 
Briefs. Clerks of court. 
Length limits. Probate matters. 


Word limitations, RAP 27 (Proposed 
amendment), 30 (Proposed 
amendment). 

Rules of appellate procedure. 
Briefs. 

Length limits. 

Word limitations, RAP 27 (Proposed 
amendment), 30 (Proposed 
amendment). 


APPROPRIATIONS. 
Fiscal years beginning July 2020 and 
July 2021, Ex Sess ch 4. 
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CIVIL PROCEDURE. 
Rules of civil procedure. 

Subpoenas. 

Electronic form or paper, issuance by, 
RCP 45.09 (Proposed rule). 

Subpoenas. 

Electronic form or paper, issuance by, RCP 

45.09 (Proposed rule). 


CRIMINAL LAW AND PROCEDURE. 
Rules of criminal procedure. 
Signatures. 
Filing served papers with court, RCrP 49 
(Proposed amendment). 
Sentencing. 
Reduction of sentence. 
Appeal from order denying, RAP 3. 
Signatures. 
Filing served papers with court, RCrP 49 
(Proposed amendment). 
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DEFINED TERMS. 
Intermediary organizations. 
Attorney professional conduct, information 
about legal services, SupCt 8 ProfCond 
7.6. 
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Common form probate. 
Petitions, hearing by clerk or court, 
Hamilton Chancery and Circuit 
17.04. 


Electronic filing. 


Rules for electronic filing, chancery court, 
Hamilton Chancery E-filing 1 to. 
Hamilton Chancery E-filing 7. 

Authority for rules, Hamilton Chancery 
E-filing 1. 
Authorized users. 
Defined, Hamilton Chancery E-filing 3. 
Case files. 
Maintenance, Hamilton Chancery 
E-filing 5. 
Case management system. 
Defined, Hamilton Chancery E-filing 3. 
Clerk. | 
Defined, Hamilton Chancery E-filing 3. 
Clerk’s office. 
Defined, Hamilton Chancery E-filing 3. 
CMS. 
Defined, Hamilton Chancery E-filing 3. 
Convenience fee. 
Defined, Hamilton Chancery E-filing 3. 
Payment, Hamilton Chancery E-filing 
5. 
Court. 
Defined, Hamilton Chancery E-filing 3. 
Court administrator. 
Defined, Hamilton Chancery E-filing 3. 
Default to be e-filing, Hamilton Chancery 
E-filing 5. 
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3. 
Electronic evidence procedures, 
Hamilton Chancery E-filing 6. 
DMS. 
Defined, Hamilton Chancery E-filing 3. 
Document. 
Defined, Hamilton Chancery E-filing 3. 
Document management protocol. 
Electronic evidence procedures, 
Hamilton Chancery E-filing 6. 
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ECF. 
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Accountability and evaluation, Ex Sess ch 
Zi 
Pre-kindergarten programs. 
Accountability and evaluation, Ex Sess ch 
2. 
Tenure. 
Evaluations, Ex Sess ch 2. 









































“ ‘sammie nage COUN 
. Reayd eannead ; 
Rakai © ebstas: 
wal dnd Saye pret Lee = 
¥ Docaireni mindageipest ayyten 
, Dretavacl, Sartor rinses Fat hi 3, > 
i OE 
. Bet fa Hams Poin ‘Cbg 
: do nes? api paizentawy ture yall | 
Haraititen (obs ncery Exfiling @ =: x wom Pruner, ‘acu 
St yet ait Mee ' bars ie 
Be Ps par ade 3 a generat | | Moai oa Che He 
OR ih vps % . a cine ermal ne 
») Wat gd OGNog, Panties Clabes Dained Harnile eRey: 
aM ingamniermnord srovemyrolsaial-oel Reine vo, HAR geek 6 
iv wna ath wioitepinve tine lililgheninoA 


“tin noiteralan 208 HG, 








44% ¥ 


ies, avalon insist a ar hscarbide erie io se ta: 


Sie : erat $08 ay Die bs sero 
Detnigd, es atoll venciiialag’ ; Ne ra & Tatescg We Pals 


vip 


final, Heonlion Chaytecy Eling &).- fia ri Boe muerte Ww aden, Hamilton pies 
Bdline ; oS einai ee oy. G-tling p. aad 
ae 4 i | = oe oi : Jj sy sep) a 
. Stary Pte Cie See yy erage 2s Beer ttle, Panton ¢ Wahi ry ET 
tiling fees Me ; Ayre 5 Jaen. tures Hare iin, melee 4 aa J 


et 


Deg 


















7 t xwruth Chaney ieiitiog 1 Seat tiey Tepe )..4 f 
| Binet sor sopiearad co oa mane Ty Wishing 4. > 
Aned, Hamilvm Chanony Billing Ao Defined, Hop dion Cheicaeeye Bling 8, Py 
SJeptiak opt, Llane ite sy oot . Terme of ee apbeehiont ut 
ert bey Hamilton Ubanaery efioas Pate, Figanilt es a pos E-M04' 8 7 
t Fi he eek i | a ailye habs: See Di TASS h Loe ry 
50ST Lie 4 
eit, reagit F eb d Hib hieg ti, . P u — “i. 
Ga by : PE CEE das igs 

Wierteian te 3 ehestists . piace: ve PeaneG | Lstmadttyis Olas ary , p. 0g 8. 4 
seh AA, TAN LP) hie Sa Sey ; + sad 1 ees 
ary ’ 7 ec c ev) See yiat! Ay Ve. “4 

‘ o; Pf tT Kiheery bd“he dhe “Fe a i, c Ze at 
b . 3 4 ‘ ‘ r Ls . : i 7 a > . Pa LEK g. soars \ rr tA oa if PPS Mi 7¥ pAtee a aa 
becnan Agi Rae TRCH: ; :) 
} vy m7 baa a) loo . 7 a 
ie 7 4 - tk ig ot ave iri ay Ms mie SY, E.. hing & + ; 
: Naa AXIO P . s \ 4 *. ee 4S ar ee 
SE ei a -- Deine, awaits a Che yee 4 im 
: in cid ia Thee 8 witc eer Cham V5 i Sipe. { fa Evi moe: Tt i, tne 7" om ay. ‘2 ‘i id ay 4 4 
Hivmilica OMaAnseyy & "Wis 5 ; o§ aa sirnoié Ging, Wee re ‘ 

t re r es een vo a hey ] Ve or 7 7 " 
ah SPT igs) m rel diy . Roped a electron Bits ng eine, oourt, a 
hoary & ALE, as See ee wie evidenw vitnouduren” le 
iS ps rt Ce BY vat by . f to Maw a Changeny: efit © 3 4 vi 

i tei iee Pa Jet ee ee | Ve 8 Le ee PAL? ea ‘ - ? 
di Bis, ahs SHAG SN crag [arore AUuTEa, 4S Lgers ne Om lf Pe. 

y Piee aS hy cacy Meh bing . re Feit} LG. Hiing ra ‘a 
bh PAT Ei *." ales fog electronic thai yi Rese 
22: GYAN Penne: ag } Ha: aiiton ‘Chancery id- sed ‘ak Wn : 
yjare roe Chancery, Br iitieg GO 66 MUR yj Ls 
Forts of efed documestp: Hamilton. | ‘. ih a Fe 7 
. f 4, ‘ A i. } 7 - ss is 
¢ Pai COI Be hs} a} ue b te mn ny : 7 i iid vu ee a 
cit i | i> Li ay ul 
Tartine: i sition Chideisaes g filing 3 3. urea poss pr he 
EMfoct of proviaiogw tly extateng Iovall ) SPUDENT ACCELMRA HON AG Mi / q 
is sh whos 
ag titted, Pagadbop Chaneery een a 17 Bees « ee oe: ver, ee 





a 


ean Pe dg en — 
a eae nton Ge Laer’ 








’ 
! 
a 
ial rs 













= 
‘ ; ru r 
ee 


ay omy P 


or Lan 
ag ; 


























5 


r as 7 





say 


Lu 








ve i é Me “4 . ofl 

[ ! » 7 , . P 

(t. Uaa) ef i vf 4“ 7 
hi 


























. 2 4 ‘ , —_ 
_. x . = 
4 - . o ay Ss 
he - ‘ ‘ ‘ 
* ” 
¥ a 
<4 4 . 
@ ee = = * - 
= « 
. ‘ . < 
* ? % « 
— 
= - = 
‘ 
- ' 
—— 
‘ > 
’ : 4 P 
1 ‘ 
r . 
~ ; ‘ > - 
5 : ‘ 
. , ‘ -_ : . : 
“ af 24 2 = 
y 4 - 
‘ 
. s = 
’ . 
. ” . _ 
5 - ' 


- 





gt eau My 4 
, 
va male ae 


Cer why id ‘an 








: f *, 
eine Sa 
Brea ey 


by 
es gun. 
es heey) 





